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BOARD'S  EXHIBIT  No.  1-N 

United  States  of  America 

Before  the  National  Labor  Relations  Board 

19th  Region 

Case  No.  XIX-C-1082 

Date  Filed  1-5,  1942 

In  the  Matter  of — 

IDAHO  REFINING  COMPANY 

and 

INTERNATIONAL  ASSOCIATION  OF  MA- 
CHINISTS, LOCAL  No.  198,  AFFILIATED 
WITH  THE  AFL. 

CHARGE 

Pursuant  to  Section  10.  (b)  of  the  National  La- 
bor Relations  Act,  the  undersigned  hereby  charges 
that  Idaho  Refining  Company  at  Pocatello,  Idaho, 
employing  3  workers  in  Auto  mechanic,  repair 
trucks  has  engaged  in  and  is  engaging  in  unfair 
labor  pracices  within  the  meaning  of  Section  8  sub- 
sections (1)  and  (3)  of  said  Act,  in  that 

1.  On  or  about  November  14,  1941,  it,  by  its  offi- 
cers, agents  and  employees  terminated  the  employ- 
ment of  Leo  Archibald,  machinist,  because  of  his 
membership  and  activities  in  behalf  of  International 
Association  of  Machinists,  Local  No.  198,  affiliated 
with  the  American  Federation  of  Labor,  a  labor  or- 
ganization, and  at  all  times  since  said  date  it  has  re- 
fused, and  does  now  refuse,  to  employ  Leo  Archi- 
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bald   in   violation   of   Section   8,    subdivision    (3), 
of  said  Act. 

2.  By  the  acts  set  forth  in  the  paragraph  above, 
and  by  acts  of  interference,  restraint  and  coer- 
cion, and  by  other  acts  and  statements,  it,  by  its 
officers,  agents  and  employees  interfered  with,  re- 
strained and  coerced  its  employees  in  the  exercise 
of  rights  guaranteed  in  Section  7  of  said  Act  in 
violation  of  Section  8,  subdivision  (1)  of  said  Act. 
The  undersigned  further  charges  that  said  un- 
fair labor  practices  are  unfair  labor  practices  af- 
fecting commerce  within  the  meaning  of  said  Act. 
Name  and  address  of  person  or  labor  organiza- 
tion making  the  charge.  (If  made  by  a  labor  or- 
ganization, give  also  the  full  name,  local  number 
and  affiliation  of  organization,  and  name  and  offi- 
cial position  of  the  person  acting  for  the  organi- 
zation.) 

INTERNATIONAL    ASSOCIA- 
TION OF  MACHINISTS,  LO- 
CAL  No.    198,   AFFILIATED 
WITH  THE  AFL. 
By  ZENOS  F.  GEORGE, 

Recording  Secretary,  316  No. 
9th  Ave.,  Pocatello,  Idaho. 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  Dec,  1941,  at  Pocatello,  Idaho. 
[Seal]  L.  E.  GLENNON, 

Notary  Public. 

The  undersigned  further  charges  that  said  un- 
fair labor  practices  are  unfair  labor  practices  af- 
fecting commerce  within  the  meaning  of  said  Act. 
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Name  and  address  of  person  or  labor  organiza- 
tion making  the  charge. 

TEAMSTERS,   CHAUFFEURS, 
WAREHOUSEMEN  and 
HELPERS,    LOCAL    983,    A. 
F.  L. 
By  LEE  W.  OWEN, 

Secretary-Treasurer,  140 
South  First  Avenue, 
Pocatello,  Idaho. 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  April,  1942,  at  Pocatello,  Idaho. 

WM.  A.  BABCOCK,  JR., 
Attorney,  N.L.R.B. 
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BOARD'S  EXHIBIT  No.  1-M 

United  States  of  America 

Before  the  National  Labor  Relations  Board 

Nineteenth  Region 

Case  No.  XIX-C-1071 

Date  Filed  November  29,  1941 

Amended  April  14,  1942 

In  the  Matter  of 

IDAHO  REFINING  COMPANY 

and 

TEAMSTERS,  CHAUFFEURS,  WAREHOUSE- 
MEN, AND  HELPERS,  LOCAL  NO.  983, 
A.F.L. 

AMENDED   CHARGE 

Pursuant  to  Section  10  (b)  of  the  National  Labor 
Relations  Act,  the  undersigned  hereby  charges  that 
Idaho  Refining  Company,  at  Pocatello,  Idaho,  em- 
ploying 95  workers  in  refining  and  marketing  of 
gasoline  and  oil,  has  engaged  in  and  is  engaging 
in  unfair  labor  practices  within  the  meaning  of 
Section  8,  subsections  (1)  and  (2),  (3)  and  (5)  of 
said  Act,  in  that 

On  or  about  November  14,  1941  the  company  dis- 
charged from  its  employ  the  employees  hereinafter 
named  because  of  their  membership  and  activities 
on  behalf  of  Chauffeurs,  Teamsters,  and  Helpers, 
Local  Union   No.   440,   predecessor   of  the   under- 
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signed  union,  and  in  order  to  avoid  and  defeat  col- 
lective bargaining  with  said  Local  Union  No.  440: 
James  Ayers,  S.  R.  Burkholder,  K.  C.  Brower,  G. 
C.  Campbell,  Edward  Boyd  Cornia,  Howard  L. 
Davis,  Wayne  Douglas,  Victor  Ellingford,  John  P. 
Evans,  Leonard  Fowler,  Arthur  L.  Heckert,  H.  H. 
Henricksen,  Carl  E.  Hill,  A.  Stanley  Merrill,  Rob- 
ert W.  Patterson,  John  Ray,  Leland  W.  Stanford, 
Parley  P.  Stanger,  R.  E.  Miller,  Myron  D.  White- 
sides.  The  company  has  at  all  times  since  said  date 
failed  and  refused  to  reinstate  said  employees  to 
their  former  positions  as  truck  drivers,  except  that 
it  has  reemployed  two  of  said  employees,  R.  E. 
Miller  and  K.  C.  Brower  as  truck  drivers.  By 
such  action  said  company  has  violated  Section  8 
(3)  of  said  Act. 

Since  on  and  before  November  14,  1941  the  said 
Local  Union  No.  440,  and  the  undersigned  union, 
as  successor  of  the  said  Local,  have  been  desig- 
nated as  their  collective  bargaining  representative 
by  a  majority  of  the  employees  of  the  company  in 
a  unit  appropriate  for  the  purposes  of  collective 
bargaining,  namely:  all  truck  drivers  employed  by 
the  company,  exclusive  of  the  truck  foreman.  At 
all  times  since  on  or  about  November  14,  1941  the 
company  has  refused  to  recognize  or  bargain  col- 
lectively with  the  said  Local  440,  and  the  under- 
signed union  as  successor  of  said  local,  for  said 
employees  with  respect  to  rates  of  pay,  wages, 
hours  of  work  and  other  conditions  of  employment, 
and  has  thereby  violated  and  is  violating  Section 
8  (5)  of  said  Act. 
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Said  company  did  in  June  or  July,  1938  domi- 
nate and  interfere  with  the  formation  of  a  labor 
organization  of  its  employees,  known  as  the  Idaho 
Refining  Comany  Emloyees'  Benefit  and  Labor  As- 
sociation, and  has  at  all  times  since  its  formation 
dominated  and  interfered  with  the  administration 
of  said  organization  and  contributed  support  and 
assistance  to  it.  By  said  acts  the  company  has  vio- 
lated and  is  violating  Section  8  (2)  of  said  Act, 

Said  company  has  at  various  times,  and  particu- 
larly since  November  14,  1941  inquired  of  employees 
and  prospective  employees  whether  or  not  they 
were  members  of  labor  unions  and  has  made  non- 
membership  in  outside  unions  or  withdrawal  from 
said  membership  as  a  condition  of  employment, 
and  has  by  other  acts  and  statements  discouraged 
membership  in  the  undersigned  and  encouraged 
membership  in  the  said  association. 

By  all  the  above  acts  and  statements  and  other 
acts  and  statements  the  company  has  interfered 
with,  restrained  and  coerced  and  is  interfering  with, 
restraining  and  coercing  its  employees  in  the  exer- 
cise of  the  rights  guaranteed  to  them  in  Section 
7  of  said  Act,  and  has  violated  and  is  violating 
Section  8  (1)  of  said  Act. 
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United  States  of  America 
National  Labor  Relations  Board 

I,    Beatrice   M.    Stern,    Executive    Secretary    of 
the  National  Labor  Relations   Board,   and   official 
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custodian  of  its  records,  do  hereby  certify  that 
attached  is  a  full,  true,  and  complete  copy  of:  Or- 
der Consolidating  Cases  in  the  Matter  of  Idaho  Re- 
fining- Company  and  Teamsters,  Chauffeurs,  Ware- 
housemen and  Helpers,  Local  No.  983,  A.F.L.,  Case 
No.  XIX-C-1071 ;  Idaho  Refining  Company  and  In- 
ternational Association  of  Machinists,  Local  No. 
198,  Afaiiated  With  the  AFL,  Case  No.  XIX-C- 
1082. 

In  Witness  Whereof,  I  have  hereunto  subscribed 
my  name  and  caused  the  seal  of  the  National  Labor 
Relations  Board  to  be  afi&xed  this  29th  day  of  June, 
A.  D.  1942,  at  Washington,  D.  C. 

[Seal]  BEATRICE  M.  STERN, 

Executive  Secretary. 
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United   States    of   America 
Before  the  National  Labor  Relations  Board 

Case  No.  XIX-C-1071 

In  the  Matter  of 

IDAHO  REFINING  COMPANY 

and 

TEAMSTERS,  CHAUFFEURS,  WAREHOUSE- 
MEN AND  HELPERS,  LOCAL  No.  983,. 
A.  F.  L. 


Case  No.  XIX-C-1082 

IDAHO  REFINING  COMPANY 

and 

INTERNATIONAL  ASSOCIATION  OF  MA- 
CHINISTS, LOCAL  No.  198,  AFFILIATED 
WITH  THE  AFL. 

ORDER   CONSOLIDATING   CASES 

A  charge  and  an  amended  charge,  pursuant  to 
Section  10  (b)  of  the  Act,  having  been  filed  by 
Teamsters,  Chauffeurs,  Warehousemen  and  Help- 
ers, Local  983,  A.  F.  L.,  in  Case  No.  XIX-C-1071, 
a  charge  having  been  duly  filed  by  International 
Association  of  Machinists,  Local  No.  198,  Affili- 
ated with  the  AFL,  in  Case  No.  XIX-C-1082,  and 
the  Board  having  duly  considered  the  matter,  and 
deeming  it  necessary  in  order  to  effectuate  the  pur- 
poses of  the  National  Labor  Relations  Act, 
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It  Is  Hereby  Ordered,  pursuant  to  Article  II, 
Section  36  (b)  of  National  Labor  Relations  Board 
Rules  an  Regulations — Series  2,  as  amended,  that 
Cases  Nos.  XIX-C-1071  and  XIX-C-1082  be,  and 
they  hereby  are,  consolidated. 

Dated,  Washington,  D.  C,  June  6,  1942. 

By  direction  of  the  Board: 

[Seal]  BEATRICE  M.  STERN, 

Executive  Secretary. 
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[Title  of  Board  and  Causes.] 

CONSOLIDATED  COMPLAINT 

It  having  been  charged  in  the  above  entitled  mat- 
ters by  Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers,  Local  No.  983,  A.  F.  L.,  and  International 
Association  of  Machinists,  Local  No.  198,  AFL,  that 
Idaho  Refining  Company,  hereinafter  referred  to 
as  the  Respondent,  has  engaged  in  and  is  engaging 
in  unfair  labor  i3ractices  affecting  commerce  as  set 
forth  and  defined  in  the  National  Labor  Relations 
Act,  hereinafter  referred  to  as  the  Act,  and  an 
order  having  been  made  and  entered  by  the  Na- 
tional Labor  Relations  Board  consolidating  said 
matters,  the  National  Labor  Relations  Board,  by  the 
Acting  Regional  Director  for  the  Nineteenth  Re- 
gion as  agent  of  the  National  Labor  Relations 
Board,  designated  by  the  National  Labor  Relations 
Board  Rules  and  Regulations,  Series  2,  as  amended 
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Article  IV,   Section   1,  hereby  issues  its   Consoli- 
dated Complaint  and  alleges  the  following: 

I. 

The  Respondent  is,  and  at  all  times  since  on  or 
about  December  17,  1937,  has  been,  a  corporation 
organized  under  and  existing  by  virtue  of  the  laws 
of  the  State  of  Nevada,  with  its  principal  office  and 
place  of  business  at  Pocatello,  Idaho. 

II. 

The  Respondent  is,  and  for  several  years  last  past 
has  continuously  been,  engaged  in  the  business  of 
refining  gasoline  and  selling  and  distributing  gaso- 
line, oil,  and  other  products  in  the  States  of  Idaho, 
Nevada,  Utah,  and  Wyoming.  In  the  course  and 
conduct  of  such  business  the  Respondent  owns  and 
operates,  and  for  several  years  last  past  has  con- 
tinuously owned  and  operated,  a  gasoline  refining 
plant  near  Pocatello,  Idaho,  and  a  fleet  of  motor 
trucks  by  which  it  transports  and  has  transported 
various  materials  and  products  between  various 
points  in  the  States  of  Idaho,  Nevada,  Utah  and 
Wyoming.  The  Respondent  purchases  and  trans- 
ports or  causes  to  be  transported  and  for  several 
years  last  past  has  continuously  purchased,  trans- 
ported or  caused  to  be  transported,  large  quantities 
of  crude  oil,  lubricating  oil,  gasoline  and  other 
products  from  points  outside  the  State  of  Idaho 
to  its  plant  at  Pocatello,  Idaho  and  other  points 
in  the  State  of  Idaho.  The  Respondent  transports 
and  sells,  and  has  transported  and  sold,  .substan- 


12  National  Labor  Belations  Board 

Board's  Exhibit  No.  1-J — (Continued) 
tial  quantities  of  gasoline,  lubricating  oil  and  other 
products   from  its  plant   at   Pocatello,   Idaho   and 
other  points  in  the  State  of  Idaho  to  points  in  the 
States  of  Nevada,  Utah  and  Wyoming. 

III. 

The  Respondent  sells  and  distributes  the  greater 
portion  of  the  products  distributed  and  sold  by  it 
by  and  through  the  agencies  of  Idaho  Gas  &  Oil 
Company  and  Covey  Gas  and  Oil  Company  of 
Idaho.  These  companies  and  each  of  them  are,  and 
for  several  years  past  have  been,  corporations 
wholly  owned  and  controlled  by  the  Respondent. 
The  management  of  each  of  them  is  and  has  been 
under  the  direct  supervision,  direction,  and  control 
of  the  Respondent,  and  the  Respondent  is  and 
has  been  an  employer  of  the  employees  of  each  of 
them  within  the  meaning  of  Section  2,  Subsection 
(2)  of  the  Act. 

IV. 

Chauffeurs,  Teamsters  and  Helpers  Local  440, 
hereinafter  referred  to  as  Teamsters  Local  440, 
was  for  several  years  prior  to  on  or  about  Janu- 
ary 16,  1942,  a  labor  organization  within  the  mean- 
ing of  Section  2,  subsection  (5)  of  the  Act,  and 
was  chartered  by,  and  a  local  unit  of.  Interna- 
tional Brotherhood  of  Teamsters,  Chauffeurs,  Ware- 
housemen and  Helpers  of  America,  affiliated  with 
the  American  Federation  of  Labor,  hereinafter  re- 
ferred to  as  the  Teamsters  Union.  On  or  about 
January  16,  1942,  Teamsters,  Chauffeurs,  Ware- 
housemen and  Helpers,  Local  No.  983,  A.  F.  L., 
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hereinafter  referred  to  as  Teamsters  Local  983,  was 
chartered  by  the  Teamsters  Union  as  the  successor 
to  Teamsters  Local  440,  and  at  all  times  since  said 
date  has  been,  and  now  is,  a  labor  organization 
within  the  meaning  of  Section  2,  subsection  (5) 
of  the  Act. 

International  Association  of  Machinists,  Local 
No.  198,  af&liated  with  the  AFL,  hereinafter  re- 
ferred to  as  Machinists  Local  198,  is,  and  for  sev- 
eral years  last  past  has  been,  a  labor  organization 
within  the  meaning  of  Section  2,  subsection  (5)  of 
the  Act. 

Idaho  Refining  Company  Employees'  Benefit  and 
Labor  Association,  hereinafter  referred  to  as  the 
Association,  is,  and  for  several  years  last  past  has 
been,  a  labor  organization  within  the  meaning  of 
Section  2,  subsection  (5)  of  the  Act. 

V. 

The  Respondent,  since  before  March  1940,  has  on 
various  occasions  interfered  with,  restrained,  and 
coerced  its  employees  in  the  exercise  of  their  rights 
to  self-organization  and  to  bargain  collectively 
through  representatives  of  their  own  choosing,  and 
has  attempted  to  discourage  the  membership  of  its 
employees  in  Machinists  Local  198,  the  Teamsters 
Union,  Teamsters  Locals  440  and  983,  and  other 
bona  fide  labor  organizations,  and  to  encourage 
membership  of  its  employees  in  the  Association, 
and  in  particular,  as  follows : 

1.  In  about  March  1940  Respondent  by  and 
through  Kermit  Rice,  its  truck  foreman,  inquired 
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of  an  employee  hired  as  a  truck  driver  whether 
he  belonged  to  the  Teamsters  Union  or  any  labor 
union,  and  informed  him  that  the  manager  of  the 
company  was  opposed  to  unions  and  the  member- 
ship of  employees  of  Respondent  in  labor  unions. 

2.  In  about  the  month  of  August  or  September 
1941,  the  Respondent  through  its  general  mana- 
ger, Gilbert  Moyle,  and  its  secretary,  Frank  Co- 
pening,  advised  an  employee  of  the  Idaho  Gas  & 
Oil  Company  at  Mackay,  Idaho,  that  Respondent 
would  not  hire  or  retain  in  its  employment  truck 
drivers  who  belonged  to  the  Teamsters  Union. 

3.  In  about  the  month  of  October  1941,  said  Re- 
spondent by  and  through  Gilbert  Moyle,  its  general 
manager,  advised  an  employee  of  the  Respondent  at 
Boise,  Idaho,  that  if  the  truck  drivers  employed 
by  the  Respondent  joined  the  Teamsters  Union  the 
Respondent  would  discharge  all  of  its  truck  drivers. 

4.  On  November  13,  1941  the  Respondent,  by 
and  through  Kermit  Rice,  inquired  of  a  truck 
driver  employed  by  the  Respondent  whether  he 
belonged  to  Teamsters  Local  440  and  whether  the 
other  truck  drivers  employed  by  the  company  be- 
longed to  said  Local. 

5.  On  about  November  16,  1941,  the  Respondent 
by  and  through  W.  A.  Sheperd,  district  manager 
of  the  Idaho  Gas  &  Oil  Company  at  Boise,  Idaho, 
and  an  employee  and  agent  of  the  Respondent,  at- 
tempted to  induce  an  employee  of  the  Idaho  Gas 
&  Oil  Company  to  report  to  the  Respondent 
whether  truck  drivers  employed  by  Idaho  Gas 
&   Oil   Company   at   Boise   were   members    of   the 
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Teamsters  Union  and  advised  said  employee  that 
employees  who  joined  or  belonged  to  said  union 
would  be  discharged. 

6.  Since  November  14,  1941,  the  Respondent  by 
and  through  Kermit  Rice,  C.  E.  Henninger,  truck 
dispatcher  and  warehouse  manager,  Gilbert  Moyle, 
general  manager,  and  Frank  Copening,  secretary 
of  the  Respondent,  has  inquired  of  persons  apply- 
ing for  employment  as  truck  drivers  and  of  em- 
ployees hired  as  truck  drivers  whether  they  be- 
longed or  had  belonged  to  the  Teamsters  Union  or 
any  other  outside  labor  organization,  and  advised 
them  that  the  company  was  opposed  to  member- 
ship of  employees  in  such  unions. 

7.  In  November  and  December  1941,  the  Re- 
spondent by  and  through  Kermit  Rice  and  C.  E. 
Henninger,  supervisory  employees  and  agents  of  the 
Respondent,  instructed  truck  drivers  employed  by 
Respondent  to  present  any  grievances  they  had  di- 
rectly to  the  management  and  not  through  Team- 
sters Local  440  or  any  outside  organization  or  rep- 
resentatives, and  indicated  to  said  employees  that 
the  truck  drivers  employed  by  the  company  prior 
to  November  14  had  been  discharged  because  they 
had  sought  to  be  represented  by  Teamsters  Local 
440. 

8.  In  about  January  1942,  certain  employees  of 
the  Respondent  employed  as  truck  drivers  were 
transferred  from  Baker,  Oregon  to  Pocatello,  Idaho. 
At  the  time  of  said  transfer  Respondent  by  and 
through  the  agency  of  R.  E.  Stiff,  instructed  said 
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employees  that  they  should  not  engage  in  any  union 
or   concerted   activities   while    employed   at   Poca- 
tello  or  discuss  working  conditions  with  other  driv- 
ers employed  by  the  Respondent. 

VI. 

On  or  about  November  14,  1942  the  Respondent 
discharged  from  its  employ  James  Ayers,  K.  C. 
Brower,  S.  R.  Burkholder,  Guy  Campbell,  Edward 
Boyd  Cornia,  Howard  Davis,  Wayne  Douglas,  Vic- 
tor Ellingford,  John  Evans,  Leonard  Fowler,  Ar- 
thur Heckert,  Henry  Hendricksen,  Carl  Hill,  A. 
Stanley  Merrill,  R.  E.  Miller,  John  Ray,  Leland 
Stanford,  P.  P.  Stanger  and  Myron  D.  Whitesides, 
and  at  all  times  since  said  date  has  failed  and  re- 
fused to  reinstate  said  employees  or  to  reemploy 
them  as  truck  drivers,  except  that  the  Respondent 
did,  on  or  about  March  11,  1942,  rehire  R.  E.  Miller 
as  a  truck  driver.  Said  employees  were  discharged 
and  have  been  refused  reinstatement  or  reemploy- 
ment as  truck  drivers  because  of  their  membership 
in  or  activity  on  behalf  of  Teamsters  Local  440, 
and  in  order  to  discourage  membership  in  said 
Teamsters  Local  440  and  to  avoid  Respondent's 
obligation  to  bargain  with  said  Teamsters  Local 
440. 

VIL 

On  or  about  November  14,  1941  the  Respondent 
discharged  Leo  Archibald  from  its  employ  and  at 
all  times  since  said  date  has  failed  or  refused  to 
reinstate  or  reemploy  him  because  of  his  member- 
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ship  in  or  activities  on  behalf  of  Machinists  Lo- 
cal 198,  or  his  activities  on  behalf  of  Teamsters 
Local  440. 

VIII. 
The  employees  of  the  Respondent  employed  as 
truck  drivers,  excluding  the  truck  foreman,  con- 
stitute, and  at  all  times  since  before  November  14, 
1941  have  constituted,  a  unit  appropriate  for  the 
purposes  of  collective  brgaining  with  respect  to 
rates  of  pay,  wages,  hours  of  employment  and  other 
conditions  of  employment  within  the  meaning  of 
Section  9,  subsection  (b)  of  the  Act. 

IX. 

At  all  times  since  on  and  before  November  14, 
1941,  Teamsters  Local  440  and  Teamsters  Local 
983,  successively,  have  been  designated  or  selected 
by  a  majority  of  the  employees  of  the  Respondent 
in  the  unit  above  described  as  their  representative 
for  the  purposes  of  collective  bargaining  with  the 
Respondent,  and  under  the  provisions  of  Section 
9,  subsection  (a)  of  the  Act  have  successively  been, 
and  Teamsters  Local  983  now  is,  the  exclusive  rep- 
resentative of  the  employees  in  said  unit  for  the 
purposes  of  collective  bargaining  with  respect  to 
rates  of  pay,  wages,  hours  of  employment,  and 
other  conditions  of  employment. 

X. 

At  all  times  since  on  or  about  November  14, 
1941,  the  Respondent  has  refused  to  bargain  col- 
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lectively  with  Teamsters  Local  440  and  Teamsters 
Local  983  with  respect  to  rates  of  pay,  wages, 
hours  of  employment  and  other  conditions  of  em- 
ployment for  the  above-described  unit,  and  in  par- 
ticular as  follows: 

1.  On  or  about  November  14,  1941,  Teamsters 
Local  440  requested  the  Respondent  to  recognize 
and  bargain  collectively  with  said  Local  as  the  ex- 
clusive representative  of  the  employees  in  said  unit, 
with  respect  to  rates  of  pay,  wages,  hours  of  em- 
ployment, and  other  conditions  of  employment. 

2.  On  or  about  November  14,  1941,  Respondent, 
as  a  part  of  its  plan  to  avoid  its  obligation  to  so 
bargain  with  Teamsters  Local  440,  discharged  from 
its  employ  all  the  employees  in  said  unit. 

3.  On  or  about  November  21,  1941  the  Respond- 
ent, although  advised  that  Teamsters  Local  440 
claimed  to  represent  a  majority  of  the  employees 
in  said  unit,  refuse  to  recognize  said  Local  as  the 
exclusive  representative  of  such  employees  and  re- 
fused to  negotiate  or  discuss  with  said  Local  a  col- 
lective bargaining  agreement  or  the  discharge  or 
reinstatement  of  the  truck  drivers  discharged  on 
or  about  November  14. 

4.  At  all  times  since  November  21,  1941,  the 
Respondent  has  failed,  neglected,  and  thereby  re- 
fused to  so  recognize  Teamsters  Local  440  and  983, 
or  negotiate  or  bargain  with  said  Locals  with  re- 
spect to  rates  of  pay,  wages,  hours  of  employment 
or  other  conditions  of  employment  for  the  em- 
ployees in  said  unit,  or  the  discharge  or  reinstate- 
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ment  of  the  drivers  discharged  between  November 
14  and  24,  1941. 

XI. 
In  about  July  and  August,  1937  the  Respondent 
dominated  and  interfered  with  the  formation  of  the 
Association,  and  in  particular  as  follows: 

1.  Supervisory  and  confidential  employees  of  the 
Respondent,  and  in  particular  George  Hibbler,  chief 
chemist,  and  Grilbert  Moyle,  general  manager,  ini- 
tiated, suggested,  advocated,  or  approved  the  organ- 
ization of  the  Association. 

2.  The  meeting  or  meetings  of  employees  at 
which  the  Association  was  organized,  its  by-laws 
adopted  and  original  officers  elected,  were  held  on 
the  premises  of  the  Respondent  and  no  rental  was 
charged  by  Respondent  for  the  use  of  its  premises 
for  said  meeting  or  meetings. 

3.  The  officials,  supervisory  employees  and  confi- 
dential employees  of  the  Respondent  attended  and 
participated  in  such  meetings  and  by  such  attend- 
ance and  participation  and  statements  made  at  such 
meeting  or  meetings,  participated  in,  assisted  and 
encouraged  the  formation  of  the  Association. 

XII. 

At  all  times  since  its  formation,  as  above  alleged, 
the  Respondent  has  dominated  and  interfered  with 
the  administration  of  the  Association  and  has  fur- 
nished financial  and  other  assistance  to  the  Asso- 
ciation, and  in  particular  as  follows : 

1.     The  officials,  supervisory  employees  and  confi- 
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dential  employees  of  the  Respondent,  as  above  al- 
leged,   participated    in   and    influenced    the    adop- 
tion of  the  by-laws  of  the  Association  which  govern 
and  regulate  the  administration  of  the  Association. 

2.  The  officials,  supervisory  employees  and  confi- 
dential employees  of  the  Respondent  have  been,  and 
now  are,  members  of  the  Association,,  have  attended 
meetings  of  the  Association  and  have  contributed 
financial  support  to  said  Association  in  the  form  of 
dues  and  assessments,  and  have  participated  in  and 
influenced  the  conduct  of  the  affairs  of  the  Associa- 
tion. 

3.  Certain  supervisory  and  confidential  em- 
ployees of  the  Respondent,  including  C.  E.  Hen- 
ninger.  Earl  Porter,  P.  W.  Carlson,  George  Farns- 
worth,  have  held  offices  and  served  on  committees 
of  the  Association  and  solicited  members  for  the 
Association  among  the  employees  of  the  Respondent. 

4.  The  Respondent  has  permitted  the  Associa- 
tion to  hold  the  meetings  of  its  membership,  board 
of  directors  and  committees,  on  the  premises  of  the 
company  and  has  not  charged  the  Association  any 
rental  for  the  use  of  said  premises. 

5.  The  services  of  stenographic  employees  of  the 
Respondent  have  been  donated  by  the  Respondent  to 
the  Association. 

6.  The  Respondent  has  granted  to  members  of 
the  Association,  or  caused  to  be  granted  to  such 
members,  a  discount  or  reduction  in  the  purchase 
price  of  gasoline,  oil  and  other  products  purchased 
by  members  of  the  Association  from  the  Covey  Gas 
and  Oil  Company  of  Idaho. 
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7.  In  June  1941  the  Respondent,  by  and  through 
Gilbert  Moyle,  its  manager,  caused  a  meeting  of  the 
membership  of  the  Association  to  be  held  in  order 
to  discourage  and  defeat  concerted  activities  of  em- 
ployees acting  independently  of  said  Association^ 
and  dominated  and  interfered  with  the  conduct  of 
said  meeting. 

8.  In  June  1941  the  said  Gilbert  Moyle  caused  a 
purported  collective  bargaining  agreement  to  be  en- 
tered into  between  the  Respondent  and  the  Associa- 
tion, and  dictated  and  prescribed  the  terms  and 
provisions  of  said  agreement. 

9.  The  Respondent,  by  its  opposition  to  outside 
labor  organizations,  as  alleged  in  Paragraphs  V, 
VI,  VII,  VIII,  IX,  X  and  XI  above,  has  rendered 
assistance  to  the  Association. 

XIII. 

By  the  acts  and  statements  of  the  Respondent 
alleged  and  described  in  Paragraphs  V,  VI,  VII, 
VIII,  IX,  X,  XI  and  XII  herein,,  and  by  each  of 
them,  the  Respondent  has  interfered  with,  re- 
strained and  coerced,  and  is  interfering  with,  re- 
straining and  coercing  its  employees  in  the  exercise 
of  the  rights  guaranteed  to  them  in  Section  7  of 
the  Act,  and  has  engaged  in  unfair  labor  practices, 
and  is  engaging  in  unfair  labor  practices,  within  the 
meaning  of  Section  8,  subsection  (1)  of  the  Act. 
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XIV. 
The  Respondent,  by  the  discharge  of  and  refusal 
to  reinstate  or  reemploy  certain  of  its  employees 
as  alleged  in  Paragraphs  VI  and  VII,  has  dis- 
couraged and  is  discouraging  membership  of  its  em- 
ployees in  Teamsters  Locals  440  and  983  and  Ma- 
chinists Local  198,  and  has  encouraged  and  is  en- 
couraging membership  of  its  employees  in  the  Asso- 
ciation, and  has  engaged  in  and  is  engaging  in  un- 
fair labor  practices  within  the  meaning  of  Section 
8,  subsection  (3)  of  the  Act. 

XV. 

By  its  refusal  to  bargain  collectively  with  Team- 
sters Local  440  and  983,  as  alleged  in  Paragraphs 
VIII,  IX  and  X,  the  Respondent  has  engaged  in 
and  is  engaging  in  unfair  labor  practices  within  the 
meaning  of  Section  8,  subsection  (5)  of  the  Act. 

XVI. 

By  the  acts  and  statements  alleged  in  Paragraphs 
XI  and  XII,  the  Respondent  has  engaged  in  and  is 
engaging  in  unfair  labor  practices  within  the  mean- 
ing of  Section  8,  subsection  (2)  of  the  Act. 

XVII. 

The  activities  of  the  Respondent  alleged  in  Para- 
graphs V,  VI,  VII,  VIII,  IX,  X,  XI,  XII,  XIII, 
XIV,  XV  and  XVI  herein,,  occurring  in  connection 
with  the  operations  of  the  Respondent  as  described 
in  Paragraphs  I,  II  and  III  herein,  have  a  close, 
intimate,  and  substantial  relation  to  trade,  traffic 
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and   commerce   among   the   several    States    of   the 
United  States,  and  have  led  to  and  tend  to  lead  to 
labor  disputes  burdening  and  obstructing  interstate 
commerce  and  the  free  flow  thereof. 

XVIII. 

The  aforesaid  acts  of  the  Respondent  constitute 
unfair  labor  practices  affecting  commerce  within 
the  meaning  of  Section  8,  subsections  (1),  (2),  (3) 
and  (5),  and  Section  2,  subsections  (6)  and  (7)  of 
the  Act. 

Wherefore,  the  National  Labor  Relations  Board 
on  this  24th  day  of  June,  1942,  issues  its  Consoli- 
dated Complaint  against  Idaho  Refining  Company, 
the  Respondent  herein. 

[Seal]  ELYWN  J.  EAGEN, 

Acting  Regional  Director,  National  Labor  Relations 
Board,  Nineteenth  Region,  812  Vance  Building, 
Seattle,  Washington. 
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[Title  of  Board  and  Causes.] 

CONSOLIDATED  NOTICE  OF  HEARING 

Please  Take  Notice  that  on  the  13th  day  of  July, 
1942,  at  ten  o'clock  in  the  forenoon,  in  a  court  room 
in  the  Bannock  County  Court  House,  Pocatello, 
Idaho,  a  hearing  will  be  conducted  before  a  duly 
designated  Trial  Examiner  of  the  National  Labor 
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Kelations  Board  on  the  allegations  set  forth  in  the 
Consolidated  Complaint  attached  hereto,,  at  which 
time  and  place  you  will  have  the  right  to  appear  in 
person,  or  otherwise,  and  give  testimony. 

A  copy  of  the  Amended  Charge  and  Charge  upon 
which  the  Consolidated  Complaint  is  based  are  at- 
tached hereto. 

You  are  further  notified  that  you  have  the  right 
to  file  with  the  Acting  Regional  Director  for  the 
Nineteenth  Region,  with  offices  at  812  Vance  Build- 
ing, Seattle,  Washington,  acting  in  this  matter  as 
agent  of  the  National  Labor  Relations  Board,  an 
answer  to  said  Consolidated  Complaint  within  ten 
(10)  days  from  the  service  thereof. 

Please  Take  Notice  that  duplicates  of  all  exhibits 
which  are  offered  in  evidence  will  be  required  unless, 
pursuant  to  request  or  motion,  the  Trial  Examiner 
in  the  exercise  of  his  discretion  and  for  good  cause 
shown,  directs  that  a  given  exhibit  need  not  be  du- 
plicated. 

In  Witness  Whereof  the  National  Labor  Relations 
Board  has  caused  this,  its  Consolidated  Complaint 
and  Consolidated  Notice  of  Hearing,  to  be  signed  by 
the  Acting  Regional  Director  for  the  Nineteenth 
Region  on  this  24th  day  of  June,  1942. 
[Seal]  ELYWN  J.  EAGEN, 

Acting  Regional  Director, 
National  Labor  Relations 
Board. 
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BOARD'S  EXHIBIT  NO.  l-I 

[Title  of  Board  and  Causes.] 

AFFIDAVIT  AS  TO  SERVICE 

State  of  Washington 
County  of  King — ss: 

I,  Maude  Sipple  being  duly  sworn,,  depose  and  say 
that  I  am  an  employee  of  the  National  Labor  Rela- 
tions Board,  in  the  19th  Region  at  Seattle,  Wash- 
ington; on  the  24th  day  of  June,  1942,  I  served  by 
postpaid  registered  mail,  bearing  Government  frank, 
a  copy  of  Consolidated  Complaint,  Consolidated 
Notice  of  Hearing,  Amended  Charge  and  Charge 
to  the  following  named  persons,  addressed  to  them 
at  the  following  addresses: 
Idaho  Refining  Company 

Pocatello,  Idaho  (Included  copy  of  Rules  and 
Regulations)  Registry  No.  243050 

Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers,  Local  No.  983,  AFL,  140  S.  1st  Avenue, 
Pocatello,  Idaho.  Attention:  Lee  W.  Owen, 
Secretary-Treasurer  Registry  No.  243051 

International  Association  of  Machinists,  Local 
No.  198,  AFL,  316  N.  9th  Avenue,  Pocatello, 
Idaho.  Attention:  Zenos  F.  George,  Recording 
Secretary  Registry  No.  243052 

Idaho  Refining  Company  Employees'  Benefit 
and  Labor  Association,  c/o  Idaho  Refining 
Company,  Pocatello,  Idaho.  Attention:  Delmar 
R.  Peters,  President  Registry  No.  243053 

MAUDE  SIPPLE, 

Assistant  Clerk- Stenographer. 
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Subscribed  and  sworn  to  before  me  this  25th  day 
of  June  1942. 

BETTY  C.  STEELE, 
Designated  Agent. 

(Return  Card  Receipts  for  above  Registered  Mail 
Attached.) 


BOARD'S  EXHIBIT  NO.  1-H 

£Title  of  Board  and  Causes.] 

MOTION  TO  CONTINUE  HEARING 

Comes  Now  the  respondent  and  moves  this  Board 
that  the  hearing  of  the  above  entitled  consolidated 
cases  which  has  been  set  for  July  13,  1942  be  con- 
tinued until  July  29,  or  thereafter  at  the  convenience 
of  the  Board.  This  motion  is  made  for  the  reason 
that  Henry  D.  Movie,  one  of  the  attorneys  for  the 
respondent,  and  its  vice-president,  participated  in 
many  of  the  events  upon  w^hich  many  of  the  charges 
in  the  complaint  are  based,  and  it  is  necessary  for  a 
full  hearing  of  the  facts  that  the  said  Mr.  Moyle  be 
present  at  the  hearing.  The  said  Henry  D.  Moyle 
is  chairman  of  a  Petroleum  Industry  Committee, 
District  4,  appointed  by  Petroleum  Coordinator  for 
War,  and  has  been  called  to  Washington,  D.  C.  by 
the  Petroleum  Coordinator  for  meetings  to  be  held 
July  13  and  following. 
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Dated  this  6th  day  of  July,  1942. 

MOYLE,  RICHARDS  &  McKAY, 
Residing   at   Salt  Lake   City, 
Utah. 
MERRILL  &  MERRILL, 

Residing  at  Pocatello,  Idaho, 
Attorneys  for  respondent. 


BOARD'S  EXHIBIT  NO.  1-G 

[Title  of  Board  and  Causes.] 

MOTION  FOR  EXTENSION  OF  TIME  IN 
WHICH  TO  FILE  ANSWER 

Comes  Now  the  respondent  and  moves  this  Board 
for  an  extension  of  time  until  July  11,  1942  in  which 
to  file  its  answer  to  the  consolidated  complaint 
herein. 

This  motion  is  made  upon  the  ground  that  some 
of  the  former  employees,  who  it  is  alleged  in  the 
complaint  made  certain  representations,  have  been 
and  now  are  out  of  the  States  of  Utah  and  Idaho 
and  have  not  been  available  for  questioning  by  the 
respondent. 

Dated  this  6th  day  of  July,  1942. 

MOYLE,  RICHARDS  &  McKAY, 
Residing  in   Salt  Lake   City, 
Utah. 
MERRILL  &  MERRILL, 

Residing  in  Pocatello,  Idaho, 
Attorneys  for  Respondent. 
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BOARD'S  EXHIBIT  NO.  1-F 

[Title  of  Board  and  Causes.] 

MOTION  TO  MAKE  MORE  SPECIFIC 

Comes  now  the  respondent  and  moves  that  it  be 
advised  of  the  following: 

1.  The  name  of  the  "employee"  referred  to  in 
paragraph  V-1. 

2.  The  name  of  the  "employee"  referred  to  in 
paragraph  V-2. 

3.  The  name  of  the  "employee"  referred  to  in 
paragraph  V-3. 

4.  The  name  of  the  "truck  driver"  referred  to  in 
paragraph  V-4. 

5.  The  name  of  the  "employee"  referred  to  in 
paragraph  V-5. 

6.  The  names  of  the  "persons"  referred  to  in 
paragraph  V-6. 

7.  The  names  of  the  "truck  drivers"  referred  to 
in  paragraph  V-7. 

8.  The  names  of  "certain  employees"  referred 
to  in  paragraph  V-8. 

The  paragraphs  herein  referred  to  are  the  para- 
graphs so  numbered  in  the  Consolidated  Complaint. 

This  motion  is  made  upon  the  ground  that  re- 
spondent can  not  fully  investigate  the  facts  and 
prepare  the  case  for  its  information  and  for  trial 
without  the  clarification  of  the  complaint  herein 
requested. 
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Dated  this  6th  day  of  July,  1942. 

MOYLE,  RICHARDS  &  McKAY, 

Salt  Lake  City,  Utah. 
MERRILL  &  MERRILL, 
Pocatello,  Idaho. 

Attorneys  for  Respondent. 


BOARD'S  EXHIBIT  NO.  1-E 

[Title  of  Board  and  Causes.] 

ORDER  POSTPONING  HEARING  AND 
DESIGNATING  PLACE  OF  HEARING 

It  Is  Hereby  Ordered  that  the  hearing  in  the 
above  entitled  matters  scheduled  to  begin  at  ten 
o'clock  in  the  forenoon  on  the  13th  day  of  July,  in 
a  court  room  in  the  Bannock  County  Court  House, 
Pocatello,  Idaho  be,  and  the  same  hereby  is  post- 
poned to  the  3rd  day  of  August,  1942,  and  the  place 
of  hearing  is  changed  to  the  Grand  Jury  Room, 
United  States  Post  Office  Building,  Pocatello,  Idaho. 

Dated  this  9th  day  of  July,  1942. 

[Seal]  THOMAS  P.  GRAHAM,  JR., 

Regional  Director,  Nineteenth 
Region. 
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BOARD'S  EXHIBIT  NO.  1-D 

[Title  of  Board  and  Causes.] 

ORDER  FOR  EXTENSION  OF  TIME  IN 
WHICH  TO  FILE  ANSWER 

It  Is  Hereby  Ordered  that  the  time  for  filing 
answer  to  the  Consolidated  Complaint  in  the  above 
entitled  matters,  is  extended  to  July  11, 1942. 

Dated  this  9th  day  of  July,  1942. 

[Seal]  THOMAS  P.  GRAHAM,  JR., 

Regional  Director,  Nineteenth 
Region. 


BOARD'S  EXHIBIT  NO.  1-C 

[Title  of  Board  and  Causes.] 

AFFIDAVIT  AS  TO  SERVICE 

State  of  Washington 
County  of  King — ss: 

I,  Maude  Sipple  being  duly  sworn,  depose  and  say 
that  I  am  an  employee  of  the  National  Labor  Rela- 
tions Board,  in  the  19th  Region  at  Seattle,  Wash- 
ington; on  the  9th  day  of  July,  1942,  I  served  by 
postpaid  registered  mail,  bearing  Government  frank, 
a  copy  of  Order  Postponing  Hearing  and  Designat- 
ing Place  of  Hearing  Order  for  Extention  of  Time 
in  Which  to  File  Answer  to  the  following  named 
persons,  addressed  to  them  at  the  following  ad- 
dresses : 
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1.  Idaho  Refining  Company 

Pocatello,  Idaho  Registry  No.  243081 

2.  Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers,  Local  No.  983,  AFL,  140  S.  1st  Avenue, 
Pocatello,  Idaho.  Attention:  Lee  W.  Owen, 
Secretary-Treasurer  Registry  No.  243082 

3.  International  Association  of  Machinists,  Local 
No.  198,  AFL,  316  N.  9th  Avenue,  Pocatello, 
Idaho.  Attention:  Zenos  F.  George,  Recording 
Secretary  Registry  No.  243083 

4.  Idaho  Refining  Company  Employees '  Benefit  and 
Labor  Association,  c/o  Idaho  Refining  Company, 
Pocatello,  Idaho.  Attention :  Delmar  R.  Peters, 
President  Registry  No.  243084 

MAUDE  SIPPLE, 

Assistant  Clerk-Stenographer. 

Subscribed  and  sworn  to  before  me  this  9th  day  of 
July  1942. 

BETTY  C.  STEELE, 
Designated  Agent. 

(Return  Card  Receipts  for  above  Registered  Mail 
attached.) 


BOARD'S  EXHIBIT  No.  1-B 

[Title  of  Board  and  Causes.] 

CONSOLIDATED  ANSWER  TO 
CONSOLIDATED  COMPLAINT 

Comes  now  the  Idaho  Refining  Company,  here- 
tuafter  called  respondent   and   for   answer  to   the 
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consolidated  complaint  on  file  herein  admits,  denies 
and  alleges,  as  follows: 

I. 
Respondent  admits  the  allegations  contained  in 
paragraph  numbered  I  of  said  complaint. 

II. 

Respondent  admits  the  allegations  contained  in 
paragraph  numbered  II  of  said  complaint. 

III. 

Answering  paragraph  numbered  III  of  said  com- 
plaint, respondent  denies  that  it  sells  and  distrib- 
utes the  greater  portion  of  the  products  distrib- 
uted and  sold  by  it  through  Idaho  Gas  &  Oil 
Company  and  Covey  Gas  and  Oil  Company  of  Ida- 
ho, alleging  in  this  particular  that  it  sells  and  dis- 
tributes less  than  one-half  of  its  products  through 
said  companies. 

Respondent  denies  that  the  Idaho  Gas  and  Oil 
Company  is  owned  and  controlled  by  respondent, 
alleging  in  this  respect  that  the  respondent  owns 
no  stock  in  the  said  Idaho  Gas  &  Oil  Company, 
but  that  said  stock  is  owned  by  individual  stock- 
holders. Respondent  admits  that  it  owns  and  con- 
trols the  Covey  Gas  and  Oil  Company  of  Idaho. 

IV. 

Answering  paragraph  numbered  IV  of  said  com- 
plaint the  respondent  is  without  knowledge  of  the 
allegations   therein   contained   save   and   except   it 
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admits  Idaho  Refining  Company  Employees'  Bene- 
fit and  Labor  Association  is  now,  and  for  several 
years  last  past  has  been  a  labor  organization  within 
the  meaning  of  Section  2,  subsection  (5)  of  the 
act. 

V. 
Answering  paragraph  numbered  V  of  said  com- 
plaint the  respondent  denies  that  since  before 
March  1940,  or  at  any  other  time,  or  at  all,  it  has 
on  various  or  any  occasion  interfered  with,  re- 
strained and/or  coerced  its  employees  in  the  exer- 
cise of  their  rights  to  organize  and  to  bargain  col- 
lectively through  representatives  of  their  own 
choosing,  and  denies  that  it  has  attempted  to  dis- 
courage the  membership  of  its  employees  in  Ma- 
chinists Local  198,  Teamsters  Locals  440  and  983, 
or  any  other  bona  fide  labor  organization,  and  de- 
nies that  it  has  encouraged  membership  of  its  em- 
ployees in  the  association  referred  to  in  said  com- 
plaint. 

Respondent  answers  the  numbered  allegations  of 
said  paragraph  as  follows: 

1.  Respondent  denies  that  on  or  about  March 
1940  by  and  through  Kermit  Rice,  its  truck  fore- 
man, or  anyone  else,  it  inquired  of  an  employee 
hired  as  a  truck  driver  whether  he  belonged  to  the 
Teamsters  Union  or  any  labor  union,  and  denies 
that  it  informed  him  that  the  manager  of  the  com- 
pany was  opposed  to  unions  and  membership  of 
employees  in  labor  unions. 
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2.  Respondent  denies  that  in  the  month  of 
August  or  September  1941,  or  at  any  other  time 
through  its  local  manager  Gilbert  Moyle  and  its 
Secretary  Frank  Copening,  or  either  of  them,  or 
at  all,  it  advised  an  employee  of  Idaho  Gas  &  Oil 
Company  at  Mackay,  Idaho,  that  respondent  would 
not  hire  or  retain  in  its  employment  truck  drivers 
who  belonged  to  the  Teamsters  Union. 

3.  Respondent  denies  that  in  about  the  month 
of  October,  1941,  or  at  any  other  time,  through 
its  manager  Gilbert  Moyle  or  any  other  person,  it 
advised  an  employee  of  the  respondent  at  Boise, 
Idaho,  that  if  the  truck  drivers  employed  by  the 
respondent  joined  the  Teamsters  Union,  the  re- 
spondent would  discharge  all  of  its  truck  drivers. 

4.  Respondent  denies  that  on  November  13, 1941, 
or  at  any  other  time  by  and  through  Kermit  Rice, 
or  any  other  person,  it  inquired  of  a  truck  driver 
employed  by  the  respondent  whether  he  belonged 
to  Teamsters  Local  440,  and  whether  the  other 
truck  drivers  employed  by  the  Company  belonged 
to  said  local. 

5.  Respondent  denies  that  on  or  about  Novem- 
ber 16,  1941,  or  at  any  time  by  and  through  W.  A. 
Sheppard,  District  Manager  of  Idaho  Gas  &  Oil 
Company,  at  Boise,  Idaho,  or  anyone  else,  it  at- 
tempted to  induce  an  emj)loyee  of  Idaho  Gas  &  Oil 
Company  to  report  to  the  respondent  whether  truck 
drivers  employed  by  Idaho  Gas  &  Oil  Company  at 
Boise,  Idaho,  were  members  of  a  Teamsters  Union, 
and/or  advised  said  employee  that  employees  who 
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joined   or   belonged   to   said   union  would   be   dis- 
missed. 

6.  Respondent  denies  that  since  November  14, 
1941,  or  any  other  date,  by  and  through  Kermit 
Rice,  C.  E.  Henninger,  Gilbert  Moyle,  Frank  Co- 
pening,  or  any  of  them,  or  anyone  else,  it  has  in- 
quired of  persons  applying  for  employment  as 
truck  drivers,  and/or  of  employees  hired  as  truck 
drivers,  whether  they  belonged  or  had  belonged  to 
the  Teamsters  Union,  or  any  outside  labor  organ- 
ization and  denies  that  they  or  any  one  advised 
such  employees  that  the  company  was  opposed  to 
membership  of  employees  in  such  unions;  respond- 
ent states  that  when  any  prospective  employee  ap- 
plied for  employment  he  was  asked  only  such  ques- 
tions as  would  enable  respondent  to  determine  his 
fitness  for  the  position  desired  and  such  general 
questions  as  to  his  affiliation  with  social,  lodge  or 
church  organizations.  Respondent  alleges  that  it 
has  never  refused  employment  to  any  person  by 
reason  of  his  membership  in,  or  affiliation  with  any 
labor  organization. 

7.  Respondent  denies  that  in  November  and 
December  1941,  or  at  any  other  time,  by  and 
through  Kermit  Rice,  C.  E.  Henninger  or  anyone 
else,  it  instructed  truck  drivers  employed  by  re- 
spondent to  present  any  grievance  they  had  di- 
rectly to  the  management  and  not  through  Team- 
sters Local  440,  or  any  outside  organization  or  rep- 
resentatives, and  denies  that  it  indicated  to  said 
employees  that  the  truck  drivers  employed  by  the 
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Company   prior    to    November    14    had   been    dis- 
charged because  they  had  sought  to  be  represented 
by  Teamsters  Local  440. 

8.  Respondent  admits  that  about  January,  1942, 
certain  employees  employed  as  truck  drivers  were 
transferred  from  Baker,  Oregon  to  Pocatello,  Ida- 
ho, but  deny  that  the  respondent  by  and  through 
the  agency  of  R.  E.  Stiff  or  anyone  else  instructed 
the  said  employees  that  they  should  not  engage  in 
any  union  activities  while  employed  at  Pocatello, 
or  discuss  working  conditions  with  other  drivers 
employed  by  respondent.  Respondent  further  al- 
leges that  if  the  said  R.  E.  Stiff  made  any  such 
comment  as  alleged  in  said  paragraph  respondent 
is  not  accountable  therefor;  that  such  comment,  if 
made,  was  without  the  scope  of  his  agency,  was 
beyond  the  knowledge  of  respondent,  and  was  not 
at  its  instance  or  suggestion. 

VI. 

Respondent  admits  that  on  or  about  the  14th  day 
of  November,  1941,  it  discharged  certain  employees, 
namely  James  Ayers,  K.  C.  Brower,  S.  R.  Burk- 
holder,  Guy  Campbell,  Edward  Boyd  Cornia,  How- 
ard Davis,  Victor  Ellingford,  John  Evans,  Leonard 
Fowler,  Arthur  Heckert,  Henry  Henricksen,  Carl 
Hill,  A.  Stanley  Merrill,  R.  E.  Miller,  John  Ray, 
Leland  Stanford,  P.  P.  Stanger,  and  Myron  White- 
sides;  respondent  denies  that  it  discharged  Wayne 
Douglas  at  said  time,  alleging  in  this  particular 
that  the  said  Wayne  Douglas  was   discharged  in 
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September,  1941,  because  of  his  having  disregarded 
specific  instructions  in  the  driving  of  a  truck  and 
wrecked  said  truck.  Respondent  admits  that  it  has 
not  reemployed  all  of  said  above  named  persons  as 
truck  drivers,  admits  that  it  has  employed  R.  E. 
Miller,  and  alleges  that  it  has  since  said  time  also 
employed  K.  C.  Brower,  who  remained  in  its  em- 
ploy until  he  accepted  employment  in  a  defense 
plant,  and  that  it  has  also  employed  Myron  D. 
Whitesides  who  remained  in  its  employ  until  he 
left  it  voluntarily  on  July  1st,  1942.  Respondent 
further  alleges  that  it  has  offered  employment  to 
S.  R.  Burkholder,  Edward  Boyd  Cornia  and  John 
Evans,  but  for  various  reasons  they  declined  to  be 
further  employed.  Respondent  denies  that  said  em- 
ployees were  discharged  and  have  been  refused  re- 
instatement or  re-employment  as  truck  drivers  be- 
cause of  their  membership  in,  or  activity  on  behalf 
of  Teamsters  Local  440,  and  denies  that  said  dis- 
charge was  in  order  to  discourage  membership  in 
said  Teamsters  Local  440,  and  to  avoid  respond- 
ent's obligation  to  bargain  with  said  Teamsters 
Local  440.  In  this  respect  respondent  alleges  that 
the  discharge  of  said  employees  was  necessary  for 
the  preservation  of  the  business  of  delivering  petro- 
leum products  by  the  respondent,  more  particularly 
as  follows : 

That  said  employees  had,  over  the  protest  of 
respondent,  repeatedly  engaged  in  habits  not  con- 
ducive to  efficient  and  proper  business  practices 
and  had  repeatedly  abused  the  equipment  of  the 
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respondent  and  subjected  it  to  such  loss  and  hazard 
that  the  respondent's  insurance  carrier  refused  to 
carry  further  said  insurance  because  of  serious  fi- 
nancial losses  the  said  carrier  had  suffered  in  con- 
sequence of  the  driving  habits  of  the  said  em- 
ployees. That  on  November  10th,  1941,  the  said 
carrier  served  notice  on  the  respondent  that  re- 
spondent's insurance  would  be  cancelled  on  Novem- 
ber 17th. 

That  the  said  carrier  did  so  cancel  respondent's 
insurance  because  of  the  said  driving  records.  That 
respondent  could  not  haul  its  products  under  Inter- 
state Commerce  Commission  rules  without  insur- 
ance. That  a  showing  of  an  employment  of  a  new 
force  of  drivers  was  necessary  to  obtain  the  grant- 
ing of  a  new  policy  of  insurance  to  the  respondent. 

VII. 

Respondent  admits  that  on  or  about  the  14th 
day  of  November,  1941,  it  discharged  Leo  Archi- 
bald from  its  employ  and  that  it  has  failed  and 
refused  to  reinstate  and  reemploy  him,  but  denies 
that  such  was  because  of  his  membership  in,  or  ac- 
tivities on,  behalf  of  Machinists  Local  198,  or  his 
activities  on  behalf  of  Teamsters  Local  440. 

Respondent  alleges  in  this  particular  that  Leo 
Archibald  was  discharged  because  of  drunkenness, 
and  of  the  habit  of  drinking  which  he  had  ac- 
quired, rendering  his  employment  unsafe  to  the 
respondent. 
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VIII. 
Respondent  denies  that  the  employees  employed 
as  truck  drivers,  excluding  the  foreman,  consti- 
tuted at  any  time  a  unit  appropriate  for  the  pur- 
pose of  collective  bargaining  with  respect  to  rates 
of  pay,  wages,  hours  of  employment  or  other  con- 
ditions of  employment  within  meaning  of  Section 
9,  subsection  (b)  of  the  Act. 

IX. 

Respondent  is  without  knowledge  as  to  whether 
Teamsters  Local  440  and  Teamsters  Local  983  suc- 
cessively have  been  designated  or  selected  by  a  ma- 
jority of  the  employees  of  respondent  in  any  unit  as 
their  representative  for  the  purpose  of  collective 
bargaining  with  respondent,  and  denies  that  they 
are  the  exclusive  representative  of  any  employees 
for  the  purposes  of  collective  bargaining  with  re- 
spect to  rates  of  pay,  wages,  hours  of  employment 
and  other  conditions  of  employment. 

X. 

Respondent  admits  that  it  refused  to  bargain 
with  Teamsters  Local  440  and  Teamsters  Local  983, 
alleging  in  this  particular  that  on  or  about  the 
dates  mentioned  in  said  paragraph  certain  indi- 
viduals whom  respondent  is  now  advised  were  rep- 
resenting said  locals  approached  respondent  but  re- 
fused to  give  any  evidence  of  any  right  to  repre- 
sent said  employees  or  any  of  them,  though  re- 
quested to  do  so  by  respondent,  and  respondent  al- 
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leges  that  said  individuals  have  never  had  the  right 
to  represent  the  employees  of  respondent. 

Respondent  further  alleges  in  this  particular  that 
its  said  employees  had  theretofore  legally  and  prop- 
erly organized  the  association  referred  to  in  said 
complaint  and  that  the  respondent  was  under  writ- 
ten contract  with  said  association,  and  that  the  dis- 
charged employees  hereinbefore  listed  were  mem- 
bers of  the  said  association  at  the  time  of  their 
discharge. 

XI. 

Answering  paragraph  number  XI  of  said  com- 
plaint respondent  denies  that  on  or  about  July  or 
August  1937  it  dominated  or  interfered  with  the 
formation  of  the  Association  referred  to  in  said 
complaint. 

Respondent  answers  the  specific  allegations  con- 
tained in  paragraph  No.  XI,  as  follows : 

1.  Respondent  denies  that  its  supervisory  or 
confidential  employees,  and  particularly  Gilbert 
Moyle  as  General  Manager  initiated,  suggested,  ad- 
vocated or  approved  the  organization  of  the  As- 
sociation. Respondent  has  no  knowledge  that 
George  Hibbler  was  active  in  the  organization  of 
the  said  association,  and  alleges  that  if  the  said 
George  Hibbler  was  so  active,  such  activity  was 
done  on  his  own  behalf  as  an  employee  and  was 
not  done  on  respondent's  behalf,  nor  at  respond- 
ent's suggestion  or  approval.  Respondent  further 
denies  that  the  said  George  Hibbler  ever  took  part 
in  the  organizing  of  said  association,  or  acted  there- 
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in,  while  holding  any  supervisory  or  confidential 
position  with  the  respondent. 

2.  Respondent  admits  that  meetings  of  said  em- 
ployees have  been  held  on  the  premises  of  the  re- 
spondent, but  allege  that  rental  has  been  charged 
them  therefor.  In  this  respect  respondent  further 
alleges  that  there  is  no  other  place  conveniently  lo- 
cated where  said  employees  could  meet,  and  that  it 
has  freely  offered  said  premises  for  other  organiza- 
tions and  labor  unions  without  rent  or  restriction, 
and  that  other  unions  have  requested  the  use  of  the 
said  premises,  and  have  so  used  them. 

3.  Respondent  further  denies  that  its  officers  or 
supervisory  or  confidential  employees  attended  and 
participated  in  the  meetings  described  in  paragraph 
XI  (3)  of  the  consolidated  complaint,  or  in  any 
other  meetings  alleged  in  the  complaint. 

XII. 

Answering  paragraph  numbered  XII  of  said 
complaint,  respondent  denies  that  it  has  ever  domi- 
nated or  interfered  with  the  administration  of  said 
association  and  denies  that  it  has  furnished  finan- 
cial or  other  assistance  to  the  association. 

Respondent  answers  the  particular  allegation  of 
said  paragraph  as  follows: 

1.  Respondent  denies  that  its  officers,  supervi- 
sory employees  or  confidential  employees  partici- 
pated in  or  influenced  the  adoption  of  the  by-laws 
of  the  association  which  govern  and  regulate  its 
administration. 
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2.  Respondent  denies  that  its  officials,  super- 
visory employees  or  confidential  employees  have 
been  or  are  now  members  of  said  association  or  that 
they  have  attended  meetings  and  contributed  finan- 
cial support  to  said  association  in  the  form  of 
dues  and  assessments,  or  otherwise,  and  denies  that 
it  has  participated  in  and  influenced  the  conduct 
of  the  affairs  of  the  association. 

3.  Respondent  is  without  information  as  to  what 
part  C.  E.  Henninger,  Earl  Porter,  F.  W.  Carlson 
and  George  Farnsworth  took  in  said  association, 
or  what  offices  they  held,  but  denies  that  they  or 
any  of  them  ever  acted  therein  while  holding  any 
supervisory  or  confidential  position  with  the  re- 
spondent. 

4.  Respondent  admits  that  it  has  permitted  the 
association  to  hold  meetings  of  its  members,  board 
of  directors  and  committees  on  the  premises  of 
the  company,  but  alleges  that  it  has  charged  the 
association  rental  therefor.  It  alleges  in  this  par- 
ticular, however,  that  the  use  of  the  premises  with- 
out charge  has  been  extended  to  and  accepted  by 
other  labor  organizations.  Respondent  further  al- 
leges that  other  unions  have  repeatedly  demanded 
and  obtained  the  use  of  the  said  premises  without 
charge  for  the  purpose  of  holding  elections  among 
the  members,  and  respondent  is  informed  and  there- 
fore alleges  that  at  each  election  the  employees  of 
respondent  have  voluntarily  and  without  suggestion 
from  respondent  overwhelmingly  voted  against  the 
said  other  unions. 
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5.  Respondent  denies  that  it  has  donated  the 
services  of  stenographic  employees  to  said  associa- 
tion. 

6.  Respondent  denies  that  it  has  granted  to 
members  of  the  association  as  such,  a  discount  or 
reduction  in  the  purchase  of  gasoline,  oil  or  other 
products  purchased  by  members  of  the  association 
from  the  Covey  Gas  &  Oil  Company  of  Idaho  or 
from  any  one  else;  respondent  alleges  in  this  par- 
ticular that  such  discounts  and  reductions  as  have 
been  given  have  been  given  to  all  employees,  ir- 
respective of  membership  in  said  association  or  any 
other  association. 

7.  Respondent  denies  that  in  June,  1941,  by 
and  through  Grilbert  Moyle  it  caused  a  meeting  of 
the  members  of  the  association  to  be  held  in  order 
to  discourage  and  defeat  concerted  activities  of 
employees  acting  independently  of  said  association 
and  denies  that  it  dominated  and  interfered  with 
the  conduct  of  the  said  meeting. 

8.  Respondent  denies  that  in  June,  1941,  the 
said  Gilbert  Moyle  caused  a  purported  collective 
bargaining  agreement  to  be  entered  into  between 
respondent  and  the  association,  and  denies  that 
he  dictated  and  prescribed  the  terms  and  provi- 
sions of  said  agreement,  alleging  in  this  respect 
that  said  agreement  was  an  independent  act  of  the 
said  association  and  was  drawn  by  the  attorney 
chosen  by  the  association. 

9.  Respondent  denies  that  by  reason  of  any  op- 
position to  outside  labor  organizations  (which  op- 
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Wherefore  Respondent  Prays  that  no  adverse 
finding  be  made  against  it  in  this  matter,  but  that 
said  consolidated  complaint  be  dismissed. 

IDAHO  REFINING  COMPANY 
By   HENRY  D.MOYLE 
Vice  President 
Pocatello,  Idaho 

Subscribed  and  sworn  to  before  me  this  9th  day 
of  July,  1942. 

[Seal]  MILLICENT  D.  CORNWALL 

Notary    Public,    residing    at 
Salt  Lake  City,  Utah 

MOYLE,  RICHARDS  and  McKAY 

720  Newhouse  Building, 
Salt  Lake  City,  Utah 

MERRILL  &  MERRILL 

504  Carlson  Building, 
Pocatello,  Idaho 

Attorneys  for  respondent. 
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United   States   of   America 
Befoe  the  National  Labor  Relations  Board 

Case  No.   C-2380 

In  the  Matter  of 

IDAHO  REFINING  COMPANY 

and 

TEAMSTERS,  CHAUFFEURS,  WAREHOUSE- 
MEN AND  HELPERS,  LOCAL  No.  983, 
A.F.L. 


Case  No.   C-2381 

In  the  Matter  of 

IDAHO  REFINING  COMPANY 

and 

INTERNATIONAL  ASSOCIATION  OF  MA- 
CHINISTS, LOCAL  No.  198,  affiliated  with 
the  A.F.L. 

Mr.  Louis  S.  Penfield  and  Mr.  Gerald  P.  Leicht, 
for  the  Board. 

Mr.  Henry  D.  Moyle  and  Mr.  David  L.  McKay,  of 
Salt  Lake  City,  Utah,  and  Mr.  A.  L.  Merrill, 
of  Poeatello,  Idaho,  for  the  respondent. 

Mr.  Delmar  R.  Peters,  of  Poeatello,  Idaho,  for 
the  Association. 

Mr.  Herman  J.  De  Koven,  of  counsel  to  the  Board. 
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DECISION  AND   ORDER 

Upon  a  complaint  issued  pursuant  to  charges 
filed  by  Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers,  Local  No.  983,  A.  F.  of  L.,  herein  called 
the  Union,  and  by  International  Association  of  Ma- 
chinists, Local  No.  198,  A.  F.  of  L.,  against  Idaho 
Refining  Company,  Pocatello,  Idaho,  herein  called 
the  respondent,  a  hearing  was  held  before  a  Trial 
Examiner  in  Pocatello,  Idaho,  from  August  3  to 
13,  1942,  in  which  the  Board,  the  respondent,  and 
Idaho  Refining  Company  Employees'  Benefit  and 
Labor  Association,  herein  called  the  Association, 
participated  by  their  representatives.  The  Board 
has  reviewed  the  Trial  Examiner's  rulings  on  mo- 
tions and  on  objections  to  the  admission  of  evi- 
dence and  finds  that  no  prejudicial  error  was  com- 
mitted.  The  rulings  are  hereby  affirmed. 

On  October  20,  1942,  the  Trial  Examiner  issued 
his  Intermediate  Report,  attached  hereto,  in  which 
he  found  that  the  respondent  had  engaged  in  un- 
fair labor  practices.  Thereafter,  the  respondent 
filed  exceptions  to  the  Intermediate  Report  and  a 
brief  in  support  of  its  exceptions.  Oral  argument 
was  held  before  the  Board  at  Washington,  D.  C, 
on  January  7,  1943. 

The  Board  has  considered  the  Intermediate  Re- 
port, the  exceptions  and  briefs,  and  the  entire  rec- 
ord, and  hereby  adopts  the  findings,  conclusions, 
and  recommendations  of  the  Trial  Examiner,  ex- 
cept insofar  as  they  are  inconsistent  with  our  de- 
cision and  order  hereinafter  set  forth. 

1.     We  agree  with  the  Trial  Examiner's  conclu- 
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sion  that  the  truck  drivers  at  Pocatello  were  dis- 
criminatorily  discharged.^ 

That  the  underlying  reason  for  the  discharges 
as  not  the  cancelation  of  the  insurance,  as  alleged 
by  the  respondent,  is  evidenced  in  part  by  the  fact 
that  approximately  half  of  the  discharged  drivers 
had  never  had  an  accident  and  therefore  did  not 
contribute  to  the  loss  ratio  or  accident  frequency. 
In  explanation  of  its  action,  the  respondent  con- 
tends that  it  did  not  have  the  accident  records  of 
the  individual  drivers,  that  it  did  not  have  ade- 
quate time  in  which  to  effect  a  segregation  of  those 
who  had  never  had  an  accident,  and  that  the  dis- 
charge of  all  the  drivers  was  necessary  in  order 
to  obtain  new  insurance.  We  find  these  contentions 
to  be  without  merit.  The  record  discloses  that  the 
accident  records  of  the  individual  drivers  were 
available  both  at  Salt  Lake  City,  where  the  respond- 
ent contends  the  decision  to  discharge  was  made, 
and  at  Pocatello,  where  we  find,  as  did  the  Trial 
Examiner,  the  decision  was  made.  Moreover,  the 
accident  records  of  the  individual  drivers  could 
have  been  readily  secured  by  the  respondent  from 
the  Insurance  Company  and  adjusters'  bureaus. 
Nor  do  we  credit  the  respondent's  contention  that 
it  did  not  have  ample  time  in  which  to  effect 
a  segregation. 


^We  do  not  agree  with  the  subsidiary  finding  of 
the  Trial  Examiner  that  Gilbert  Moyle  told  Evans, 
one  of  the  drivers,  on  November  14  that  he  had 
been  ordered  discharged  by  the  Insurance  Com- 
pany. 
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As  for  the  respondent's  assertion  that  it  had  to 
discharge  all  the  drivers  in  order  to  obtain  new 
insurance,  it  is  clear  that  prior  to  the  discharge  no 
insurance  company  or  agent  required  that  the  re- 
spondent discharge  any  of  the  drivers  as  a  condi- 
tion to  the  issuance  of  a  policy.  The  respondent 
contends,  however,  and  Henry  Moyle  so  testified, 
that  Gilbert  Sheets  and  Henry  Moyle,  who  were 
familiar  with  the  operations  of  insurance  com- 
panies, believed  that  no  insurance  company  would 
issue  a  policy  unless  the  respondent  discharged  all 
the  drivers.  In  support  of  this  contention,  the  re- 
spondent points  to  a  letter  dated  November  24, 
1941,  to  the  respondent  from  Sweeney,  an  insur- 
ance broker  other  than  the  one  who  obtained  the 
new  insurance,  in  which  a  quotation  for  new  in- 
surance was  submitted  on  the  understanding  that 
the  respondent  had  discharged  all  drivers  in  its 
employ.  There  is  also  the  testimony  of  Henry 
Moyle  that  on  November  17,  1941,  Watkins,  the 
insurance  broker  through  whom  the  respondent  ob- 
tained the  new  insurance,  and  Sweeney,  both  told 
him  that  if  the  drivers  had  not  been  discharged  they 
would  not  have  considered  issuing  a  policy  to  the 
respondent.  The  foregoing  is  not  persuasive,  how- 
ever, in  view  of  the  fact  that  Benson,  Sweeney's 
principal,  who  was  responsible  for  the  letter  of 
November  24,  and  Watkins,  were  merely  ad\dsed 
that  the  respondent  had  discharged  the  drivers 
and  were  not  told  that  some  of  them  had  never  had 
an  accident.  They  had  heard  that  the  respondent 
had  a  high  loss  ratio  and  that  the  accidents  were 
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generally  due  to  careless  driving.  With  such  infor- 
mation at  hand,  and  in  the  absence  of  knowledge 
that  approximately  half  of  the  drivers  had  never 
had  an  accident,  it  would  seem  reasonable  for  them 
to  have  regarded  all  the  drivers,  as  a  unit,  as  re- 
sponsible for  the  high  loss  ratio.  It  is  unlikely  that 
any  insurance  company  would  have  required  the 
respondent  to  discharge  drivers  with  perfect  rec- 
ords and  hire  new  ones  whose  ability  in  handling 
the  respondent's  equipment  had  not  been  tested.  On 
the  contrary,  it  would  seem  that  the  incentive  to 
an  insurance  company's  issuance  of  a  policy  would 
have  been  greater  if  the  respondent  had  discharged 
only  those  drivers  with  accident  records.  This  con- 
clusion is  substantiated  by  Benson's  admission  that 
if  he  knew  that  one  or  more  drivers  were  respon- 
sible for  a  company's  high  loss  ratio,  he  would 
either  refuse  to  write  insurance  for  that  company 
at  all  or  demand  that  the  particular  drivers  be  re- 
moved. 

That  the  cancelation  of  the  insurance  was  not  the 
motivating  cause  of  the  discharges  is  further  evi- 
denced by  the  respondent's  failure  to  take  any  ac- 
tion with  regard  to  drivers  operating  outside  of 
Pocatello  who  had  had  accidents  which  contrib- 
uted to  the  high  loss  ratio  and  accident  frequency.^ 


^The  respondent  contends  that  some  of  the  driv- 
ers who  operated  outside  of  Pocatello  were  lessees 
or  independent  contractors.  The  record  discloses, 
however,  that  some  of  those  who  drove  the  trucks 
of  the  respondent,  or  of  Covey  or  Idaho,  outside 
of  Pocatello,  were  clearly  employees,  and  among 
them  were  two  who  had  had   accidents   on  which 
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The  respondent  contends  that  it  confined  the  dis- 
charges to  the  Pocatello  drivers  because  they  were 
the  principal  offenders.  However,  the  record  dis- 
closes that  4  of  the  drivers  operating  outside  of 
Pocatello  had  had  serious  accidents  and  3  had  had 
minor  ones.  This  is  to  be  compared  with  the  5 
Pocatello  drivers  who  had  had  serious  accidents 
and  the  3  who  had  had  minor  ones.  Moreover,  of 
the  12  drivers  who  had  had  accidents  on  which  the 
Insurance  Company  is  shown  to  have  suffered  a 
loss,  7  were  not  Pocatello  drivers.  Although  3  of 
these  7  had  had  minor  accidents  on  which  insub- 
stantial sums  were  paid  by  the  Insurance  Company, 
cancellation  of  the  resjoondent's  insurance,  accord- 
ing to  the  agent  who  handled  the  canceled  policy, 
was  effected  not  only  because  of  the  amount  of  the 
losses  but  also  because  of  the  number  of  acci- 
dents, and  Gilbert  Sheets  admitted  that  he  knew 
that  insurance  companies  were  concerned  about  ac- 
cident frequency  as  well  as  loss  ratio. 

That  the  union  membership  and  activities  of  the 
Pocatello  drivers  were  the  underlying  cause  of  their 
discharge  is  evidenced  not  only  by  the  inadequacy 
of  the  reason  assigned  by  the  respondent  for  the 
discharge,   and   the   respondent's   general   hostility 

the  Insurance  Company  had  paid  substantial  sums. 
Moreover,  the  respondent  did  not  establish  that  it 
was  without  power  to  prevent  those  who  may  have 
been  lessees  or  independent  contractors  from  con- 
tinuing to  drive  the  equipment  which  was  covered 
by  the  insurance  policy  and  in  which  the  respondent 
had  some  interest. 
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toward  outside  unions,^  but  also  by  the  statements 
and  activities,  properly  found  by  the  Trial  Ex- 
aminer, of  Manager  Gilbert  Moyle,  Foreman  Shep- 
pard,  Copening,  secretary  of  the  respondent,  and 
Foremen  Henninger,  Stiff,  and  Rice.  Such  state- 
ments and  activities  clearly  indicate  that  the  re- 
spondent was  opposed  to  the  unionization  of  the  Po- 
catello  drivers  and  that  their  union  membership  and 
activities  were  the  motivating  cause  of  their  dis- 
charge.* 

2.  We  agree  with  the  Trial  Examiner's  con- 
clusion that  Leo  Archibald  was  discriminatorily 
discharged.  Except  with  respect  to  a  few  minor 
derelictions  which  had  occurred  some  time  prior  to 
the  discharge,  Archibald,  whom  we  find  to  be  a 
trustworthy  witness,  denied  the  testimony  of  the 


•^The  respondent's  hostility  toward  outside  unions 
is  clearly  manifested  by  the  conduct  of  its  officials 
and  supervisory  employees,  as  properly  foimd  by 
the  Trial  Examiner,  in  interrogating  employees  as 
to  union  membership,  instructing  them  not  to  en- 
gage in  union  activity,  threatening  to  discharge 
them  because  of  their  union  membership,  declaring 
that  the  Union  could  be  of  no  benefit  to  the  em- 
ployees and  that  the  respondent  was  opposed  to 
outside  unions,  and  expressing  a  preference  for 
the  Association,  as  well  as  the  respondent's  domina- 
tion and  support  of  the  Association. 

■^One  of  the  drivers  (K.  C.  Brower)  had  not 
joined  the  Union.  However,  we  agree  with  the 
Trial  Examiner  that  because  of  Brower 's  associa- 
tion and  employment  with  the  other  drivers,  the 
respondent  concluded  that  he  too  was  a  union  mem- 
ber and  discharged  him  in  furtherance  of  its  effort 
to  destroy  the  Union. 
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respondent's  witnesses,  whom  we  find  to  be  incred- 
ible, regarding  the  derelictions  with  which  Archi- 
bald is  charged.  We  are  convinced  that  the  few 
minor  derelictions  which  were  admitted  by  Archi- 
bald were  not  the  motivating  cause  of  his  discharge. 
Nor  do  we  believe  that  Archibald's  illness  on  a  few 
occasions,  or  his  absences,  during  his  10  months 
of  employment,  were  responsible  for  his  discharge. 
Also,  we  credit  Archibald's  denial  of  the  testi- 
mony of  the  witnesses  for  the  respondent  that 
Archibald  had  been  threatened  with  discharge  on 
various  occasions. 

We  believe  it  significant  that  Archibald,  who  was 
active  in  organizing  the  truck  drivers  at  Pocatello,^ 
was  discharged  on  November  14,  the  same  day 
that  the  drivers  were  discriminatorily  discharged. 
The  respondent,  in  an  effort  to  demonstrate  that 
Archibald's  discharge  was  in  no  way  connected 
with  that  of  the  drivers,  attempted  to  prove  that 
the  decision  to  discharge  Archibald  was  made  some 
time  prior  to  November  14  and  not  later  than  No- 
vember 10,  the  date  of  his  last  alleged  dereliction. 
That  this  position  is  untenable  is  demonstrated 
not  only  by  the  inconsistency  in  the  testimony  of 
the  respondent's  own  witnesses  as  to  when  the 
decision  to  discharge  Archibald  was  made,  but 
also  by  the  absence  of  a  clear  and  consistent  ex- 


^In  addition  to  the  evidence  set  forth  in  the  In- 
termediate Report  in  support  of  the  conclusion  that 
the  respondent  had  knowledge  of  Archibald's  union 
activities,  we  note  and  find  that  many  of  his  activi- 
ties on  behalf  of  the  Union  were  carried  on  at  the 
plant. 
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planation  by  the  respondent  as  to  why  Archibald 
was  discharged  on  November  14  rather  than  at  any 
other  time.  Foreman  Rice,  in  his  testimony,  as- 
signed different  reasons  for  not  discharging  Arch- 
ibald on  November  10,  when,  according  to  Rice,  the 
decision  to  discharge  him  was  made.  He  first  tes- 
tified that  he  had  to  wait  until  "we  caught  up  on 
our  work"  and  stated  that  on  November  14  the 
work  was  "caught  up  with."^  However,  Subf ore- 
man  Brown,  as  well  as  Rice  himself,  admitted  that 
at  the  time  of  Archibald's  discharge  the  mechanics 
were  as  busy  as  ever.  Later  in  his  testimony,  the 
reason  given  by  Rice  for  not  discharging  Archi- 
bald on  November  10  was  that  he  had  to  wait  until 
he  found  another  mechanic.  The  record  discloses^ 
however,  that  mechanics  were  available  for  employ- 
ment between  November  10  and  14,  and  that,  in 
any  event,  another  mechanic  to  replace  Archibald 
was  not  hired  until  November  20,  6  days  after 
Archibald's  discharge. 

3.  We  agree  with  the  Trial  Examiner's  con- 
clusion that  Wayne  Douglas'  discharge  was  dis- 
criminatory. That  the  motivating  cause  of  his  dis- 
charge was  not  his  accident  at  Weiser  on  October 
16,  as  the  respondent  alleges,  is  amply  supported 
by  the  record.  Douglas  was  not  discharged  until 
5  weeks  after  the  accident,  and  the  respondent  has 
not  satisfactorily  explained  the  reason  for  the  de- 


^We  do  not  concur  in  the  statement  of  the  Trial 
Examiner  that  "it  may  be  true  that  by  November 
13  Archibald  had  completed  a  specific  work  assign- 
ment." 
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lay  in  discharging  him.  Also,  when  Douglas  was 
first  notified  of  his  discharge,'  no  reason  was  given 
him  for  such  action  and  he  was  told  not  to  ask 
any  questions.  Further,  when  Douglas  inquired  of 
Gilbert  Moyle  and  Copening  a  day  or  two  after 
his  discharge  as  to  the  reason  therefor,  he  was  told 
that  it  was  because  of  the  cancelation  of  the  in- 
surance, and  no  mention  was  made  of  the  Weiser 
accident.^ 

In  support  of  its  contention  that  Douglas  was  not 
discharged  because  of  his  union  membership,  the 
respondent  points  to  the  fact  that  five  other  drivers 
who  were  employed  with  Douglas  at  Baker,  Ore- 
gon, were  union  members,  having  joined  a  local 
of  the  Teamsters  Union  other  than  Local  440,  and 
were  not  discharged.  We  do  not  believe  that  this 
circumstance  negates  a  discriminatory  motive  in 
the  discharge  of  Douglas.  The  bulk  of  the  re- 
spondent's drivers  were  employed  at  Pocatello,  and 
the  evidence  clearly  establishes  that  the  respond- 
ent  was  perturbed   over   the   unionization   of   the 


''This  was  on  November  20,  when  Mrs.  Stiff  in- 
structed Douglas  "not  to  pull  any  more  trips,  and 
not  to  ask  any  questions."  The  record  discloses 
that  Mrs.  Stiff  served  as  secretary  to  Mr.  Stiff,  who 
we  find  was  a  foreman  acting  on  behalf  of  the  re- 
spondent, and  we  infer  from  the  entire  record  that 
what  Mrs.  Stiff'  told  Douglas  on  November  20  was 
pursuant  to  the  instructions  of  Foreman  Stiff  or 
some  other  representative  of  the  respondent. 

^This  finding  is  based  upon  the  testimony  of 
Douglas,  whom  we  find  to  be  a  credible  witness. 
We  do  not  credit  Gilbert  Moyle 's  and  Copening 's 
denial  of  Douglas'  testimony. 
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Pocatello  drivers.  We  find  that  Douglas'  discharge 
was  motivated  by  the  fact  that  while  working  at 
Pocatello,  he  had  joined  Local  440  of  the  Team- 
sters Union  during  its  organizational  drive  and 
that,  so  far  as  his  union  membership  is  concerned, 
he  was  identified  by  the  respondent  with  the  Po- 
catello group  even  though  he  returned  to  Baker, 
Oregon,  in  the  early  part  of  October  1941. 

4.  We  do  not  agree  with  the  Trial  Examiner's 
findings  and  conclusion  that  the  respondent  refused 
to  bargain  collectively  with  the  Union  in  violation 
of  the  Act.  We  are  not  satisfied  that  at  the  con- 
ference of  November  21  between  the  respondent  and 
the  Union,  the  latter  purported  to  represent  truck 
drivers  alone.  Under  these  circumstances,  we  are 
not  convinced  that  the  respondent's  request  for 
proof  that  the  Union  represented  a  majority  was 
not  made  in  good  faith.  Since  the  respondent's 
refusal  to  bargain  is  predicated  on  the  Union's 
failure  to  furnish  such  proof,  we  find  that  under 
the  circumstances  presented  herein,  there  has  been 
no  violation  of  Section  8  (5)  of  the  Act.^ 


^In  finding  that  there  has  been  no  refusal  to  bar- 
gain in  this  case,  we  note  that  the  decision  to  dis- 
charge the  drivers  was  made  prior  to  the  Union's 
request  for  recognition  and  collective  bargaining. 
We  do  not  agree  with  the  finding  of  the  Trial  Ex- 
aminer that  James  Ayers  told  Foreman  Rice  on 
November  13  that  the  drivers  were  going  to  pre- 
sent a  contract.  The  record  establishes  that  Ayers 
told  Rice  that  the  drivers  wanted  a  certain  wage, 
but  it  is  not  clear  from  Ayers'  testimony  that  he 
informed  Rice  that  their  demands  were  being  in- 
corporated in  a  contract  which  the  drivers  or  the 
Union  were  planning  to  submit  to  the  respondent. 
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We  shall  accordingly  dismiss  tlie  complaint  inso- 
far as  it  alleges  that  there  has  been  such  a  viola- 
tion.io 

The  Remedy 

We  have  fomid  that  the  respondent  discriminated 
in  regard  to  the  hire  and  tenure  of  employment  of 
the  employees  listed  in  Appendix  A,  attached 
hereto,  and  of  R.  E.  Miller,  one  of  the  discharged 
Pocatello  drivers.  We  turn  now  to  a  consideration 
of  their  reinstatement  and  back  pay. 

We  agree  with  the  conclusion  of  the  Trial  Ex- 
aminer that  the  respondent's  offers  of  employment 
on  the  loading  dock  to  some  of  the  discharged 
drivers  were  not  offers  of  substantially  equivalent 
employment.  The  nature  of  the  work  and  the  skill 
required,  as  well  as  the  earnings,ii  were  substan- 
tially different  in  the  two  types  of  employment. i- 
We  also  find,  in  view  of  the  differences  in  the  na- 


i^We  accordingly  find  it  unnecessary  to  determine 
the  appropriate  bargaining  unit. 

i^We  do  not  agree  with  the  finding  of  the  Trial 
Examiner  that  their  earnings  on  the  loading  dock 
would  have  been  approximately  the  same  as  their 
earnings  as  drivers.  Since,  according  to  the  testi- 
mony of  Foreman  Hemiinger,  they  would  have  av- 
eraged 14  hours  overtime  on  the  loading  dock,  theii; 
earnings  in  such  capacity  would  have  been  substan- 
tially less  than  their  earnings  as  drivers. 

i2In  finding  that  the  offers  of  work  on  the  load- 
ing dock  were  not  offers  of  substantially  equiva- 
lent employment,  we  do  not  rely,  as  did  the  Trial 
Examiner,  on  the  fact  that  nothing  was  said  to  the 
individuals  in  question  about  the  restoration  of  any 
of  their  previous  privileges. 
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ture  of  the  work  and  the  skill  required,  that  Myron 
D.  Whitesides'  employment  in  the  respondent's 
warehouse  subsequent  to  his  discharge  was  not  sub- 
stantially equivalent  to  employment  as  a  truck 
driver. 

The  respondent  contends  that  Guy  Campbell, 
Howard  Davis,  John  Ray,  and  Leland  Stanford, 
who  were  extra-board  drivers,  would  in  any  event 
have  been  discharged  because  of  the  decrease  in  the 
number  of  drivers  required  by  the  respondent  dur- 
ing the  winter  season,  and  that  therefore  such  driv- 
ers should  not  be  reinstated.  Foreman  Rice  testified 
that  on  October  15,  1941,  he  advised  these  four 
drivers  that  there  would  not  be  sufficient  work  for 
them  during  the  winter  and  that  they  should  there- 
fore seek  other  employment.  We  find  this  conten- 
tion to  be  without  merit.  The  record  discloses  that 
during  the  winter  the  respondent  hired  drivers  to 
replace  all  the  discharged  drivers,  including  the 
four  in  question.^^ 

The  respondent  also  contends  that  those  dis- 
charged drivers  listed  in  Appendix  A  whose  acci- 


i^Thus,  a  list  of  the  respondent's  truck  drivers 
employed  between  November  14,  1941,  and  March 
28, 1942,  which  was  admitted  in  evidence,  discloses 
that  17  new  drivers  were  hired  between  November 
14  and  18,  1941,  to  replace  the  18  who  had  been 
discharged;  that  the  employment  of  2  of  these  was 
terminated  by  November  27,  1941;  that  5  addi- 
tional drivers  w^ere  employed  between  December  1 
and  23,  1941;  and  that  between  November  14,  1941, 
and  March  28,  1942,  the  respondent  had  an  average 
of  19  drivers  in  its  employ. 
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dents  were  caused  by  their  carelessness  should  not 
be  reinstated.  We  have  found  that  the  union  mem- 
bership and  activities  of  the  Pocatello  drivers,  as 
well  as  of  Douglas,  were  the  miderlying  cause  of 
their  discharge.  Under  such  circumstances,  in  or- 
der to  effectuate  the  purposes  and  policies  of  the 
Act,  we  would  normally  require  the  respondent  to 
reinstate  each  of  them  and  make  each  whole  for 
any  loss  of  pay  he  may  have  suffered  by  reason 
of  the  discrimination.  However,  some  of  these 
drivers,  namely,  Boyd  Cornia,  Wayne  Douglas, 
Henry  Henricksen,  A.  Stanley  Merrill,  and  Myron 
D.  Whitesides,  had  been  involved  in  serious  acci- 
dents. We  do  not  believe  it  would  effectuate  the 
policies  of  the  Act  to  apply  our  usual  remedy  to 
these  five  employees.  Accordingly,  we  shall  order 
the  reinstatement,  with  back  pay,  of  all  the  drivers 
listed  in  Appendix  A,  excei3t  the  five  individuals 
mentioned  above. i'* 

Since  R.  E.  Miller  has  been  reemployed  by  the 
respondent  as  a  truck  driver,  we  shall  not  order 


iiTlie  record  indicates  that  some  of  the  individ- 
uals listed  in  Appendix  A  whom  we  shall  order 
reinstated  may  have  obtained  regular  and  substan- 
tially equivalent  employment  elsewhere  since  their 
discharge  by  the  respondent.  We  find  that  it  will 
effectuate  the  policies  of  the  Act  to  require  the  re- 
spondent to  offer  reinstatement  to  such  persons 
whether  or  not  they,  or  any  of  them,  have  obtained 
other  regular  and  substantially  equivalent  employ- 
ment. See  Matter  of  Ford  Motor  Company  and 
International  Union,  United  Automobile  Workers 
of  America,  Local  Union  No.  249,  31  N.L.R.B.  994, 
1100. 
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his  reinstatement;  however,  in  order  to  effectuate 
the  purposes  and  policies  of  the  Act,  we  shall  order 
the  respondent  to  make  him  whole  for  any  loss  of 
pay  he  may  have  suffered  by  reason  of  his  discrim- 
inatory discharge  on  November  14,  1941,  by  pay- 
ment to  him  of  a  sum  of  money  equal  to  the  amount 
he  normally  would  have  earned  as  wages  from  the 
date  of  the  discrimination  against  him  to  the  date 
of  his  reemployment  with  the  respondent  as  a  truck 
driver,  less  his  net  earnings  during  such  period. 

ORDER 

Upon  the  entire  record  in  the  case,  and  pursu- 
ant to  Section  10  (e)  of  the  National  Labor  Rela- 
tions Act,  the  National  Labor  Relations  Board 
hereby  orders  that  the  respondent,  Idaho  Retining 
Company,  its  officers,  agents,  successors,  and  assigns 
shall : 

1.     Cease  and  desist  from: 

(a)  Dominating  or  interfering  with  the  admin- 
istration of  Idaho  Refining  Company  Employees' 
Benefit  and  Labor  Association,  or  with  the  forma- 
tion or  administration  of  any  other  labor  organi- 
zation of  its  employees,  and  from  contributing 
financial  or  other  support  to  said  labor  organiza- 
tion or  any  other  labor  organization  of  its  em- 
ployees ; 

(b)  Recognizing  or  in  any  manner  dealing  with 
Idaho  Refining  Company  Employees'  Benefit  and 
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Labor  Association  as  the  representative  of  any  of 
its  employees  for  the  purpose  of  dealing  with  the 
respondent  concerning  grievances,  labor  disputes, 
wages,  rates  of  pay,  hours  of  employment,  or  other 
conditions  of  employment; 

(c)  Performing  or  giving  effect  to  the  contract 
of  June  1,  1942,  with  Idaho  Refining  Company  Em- 
ployee's Benefit  and  Labor  Association,  or  to  any 
amendment,  extension,  or  renewal  thereof,  or  to 
any  other  contract,  agreement  or  understanding 
entered  into  with  said  Association  relating  to  griev- 
ances, labor  disputes,  wages,  rates  of  pay,  hours  of 
employment,  or  other  conditions  of  employment; 

(d)  Discouraging  membership  in  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers,  Local  No. 
983,  or  International  Association  of  Machinists,  Lo- 
cal No.  198,  both  affiliated  with  the  American  Fed- 
eration or  Labor,  or  any  other  labor  organization 
of  its  employees,  by  discharging  or  refusing  to 
reinstate,  or  in  any  other  manner  discriminating 
in  regard  to  their  hire  or  tenure  of  employment, 
or  any  term  or  condition  of  their  employment; 

(e)  In  any  other  manner  interfering  with,  re- 
straining, or  coercing  its  employees  in  the  exercise 
of  the  right  to  self -organization,  to  form,  join  or 
assist  labor  organizations,  to  bargain  collectively 
through  representatives  of  their  own  choosing,  and 
to  engage  in  concerted  activities  for  the  purpose  of 
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collective  bargaining  or  other  mutual  aid  or  pro- 
tection as  guaranteed  in  Section  7  of  the  Act. 

2.  Take  the  following  affirmative  action  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Act: 

(a)  Withdraw  all  recognition  from  Idaho  Re- 
fining Company  Employees'  Benefit  and  Labor  As- 
sociation as  the  representative  of  any  of  its  em- 
ployees for  the  purpose  of  dealing  with  the  re- 
spondent concerning  grievances,  labor  disputes, 
wages,  rates  of  pay,  hours  of  employment,  or  other 
conditions  of  employment,  and  completely  disestab- 
lish said  Association  as  such  representative ; 

(b)  Offer  to  the  employees  listed  in  Appendix 
A,  except  Boyd  Cornia,  Wayne  Douglas,  Henry 
Henricksen,  A.  Stanley  Merrill,  and  Myron  D. 
Whitesides,  immediate  and  full  reinstatement  to 
their  former  or  substantially  equivalent  positions, 
without  prejudice  to  their  seniority  and  other 
rights  and  privileges; 

(c)  Make  whole  each  of  the  employees  ordered 
reinstated  in  paragraph  2  (b)  of  this  Order  for 
any  loss  of  pay  he  may  have  suffered  by  reason 
of  the  respondent's  discrimination  against  him,  by 
payment  to  him  of  a  sum  of  money  equal  to  the 
amount  which  he  normally  would  have  earned  as 
wages  from  the  date  of  the  respondent's  discrimi- 
nation against  him  to  the  date  of  the  respondent's 
offer  of  reinstatement,  less  his  net  earnings  dur- 
ing such  period; 
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(d)  Make  whole  R.  E.  Miller  for  any  loss  of  pay 
lie  may  have  suffered  by  reason  of  the  respondent's 
discrimination  against  him,  by  payment  to  him  of  a 
smn  of  money  equal  to  the  amount  which  he  normal- 
ly would  have  earned  as  wages  from  the  date  of 
the  respondent's  discrimination  against  him  to  the 
date  of  his  reemployment  with  the  respondent  as  a 
truck  driver,  less  his  net  earnings  during  such 
period ; 

(e)  Post  immediately  in  conspicuous  places  at 
its  plant  at  Pocatello,  Idaho,  and  at  the  premises 
occupied  or  used  by  the  respondent  at  Baker,  Ore- 
gon and  Boise,  Idaho,  and  maintain  for  a  period  of 
not  less  than  sixty  (60)  consecutive  days  from  the 
date  of  posting,  notices  to  its  employees,  stating: 
(1)  that  the  respondent  will  not  engage  in  the  con- 
duct from  which  it  is  ordered  to  cease  and  desist  in 
paragraphs  1  (a),  (b),  (c),  (d),  and  (e)  of  this 
Order;  (2)  that  the  respondent  will  take  the  af- 
firmative action  set  forth  in  paragraphs  2  (a),  (b), 
(c)  and  (d)  of  this  Order;  and  (3)  that  the  re- 
spondent's employees  are  free  to  remain  or  become 
members  of  Teamsters,  Chauffeurs,  Warehousemen 
and  Helpers,  Local  No.  983,  and  International  As- 
sociation of  Machinists,  Local  No.  198,  both  affili- 
ated with  the  American  Federation  of  Labor,  and 
that  the  respondent  will  not  discriminate  against 
any  employee  because  of  membership  or  activity  in 
those  organizations; 

(f)  Notify  the  Regional  Director  for  the  Nine- 
teenth Region  in  writing  within  ten  (10)  days  from 
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the  date  of  this  Order  what  steps  the  respondent  has 
taken  to  comply  herewith. 

It  Is  Hereby  Further  Ordered  that  the  complaint 
be,  and  it  hereby  is,  dismissed  insofar  as  it  alleges 
that  the  respondent  has  refused  to  bargain  collec- 
tively with  Teamsters,  Chauffeurs,  Warehousemen 
and  Helpers,  Local  No.  440,  and  its  successor. 
Teamsters,  Chauffeurs,  Warehousemen  and  Helpers, 
Local  No.  983,  both  affiliated  with  the  American 
Federation  of  Labor. 

Signed  at  Washington,  D.  C,  this  25th  day  of 
February  1943. 

HARRY  A.  MILLIS 

Chairman 
WM.  M.  LEISERSON 
Member 

National  Labor  Relations 
Board 


[Seal] 


Leo  Archibald 
James  Ayers 
K.  C.  Brower 
S.  R.  Burkholder 
Guy  Campbell 
Boyd  Cornia 
Howard  Davis 
Wayne  Douglas 
Victor  Ellingford 
John  Evans 
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Leonard  Fowler 
Arthur  Heckert 
Henry  Henricksen 
Carl  Hill 

A.  Stanley  Merrill 
John  Ray 
Leland  Stanford 
P.  P.  Stanger 
Myron  D.  Whitesides 
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Gerard  D.  Reilly,  dissenting  in  part: 

I  am  compelled  to  dissent  from  the  view  adopted 
by  the  majority,  that  the  drivers  at  Pocatello,  who 
had  been  engaged  in  accidents  resulting  in  claims 
which  the  insurance  company  had  been  called  uj)on 
to  bear,  were  discharged  in  violation  of  Section  8 
(3)  of  the  Act.  The  sole  basis  for  the  Board's 
finding  that  the  discharge  of  all  the  Pocatello  driv- 
ers was  discriminatory  is  the  fact  that  the  respond- 
ent could  not  have  reasonably  believed  that  any 
insurance  company  would  have  required  it  to  dis- 
charge drivers  who  had  perfect  driving  records  in 
order  to  obtain  new  insurance.  But  in  resolving 
the  issue  of  whether  the  respondent  was  motivated 
in  discharging  the  drivers  by  the  absolute  neces- 
sity of  obtaining  new  insurance  or  by  a  desire  to 
rid  itself  of  union  drivers,  I  think  it  is  fallacious 
to  assume  that  because  the  realities  of  the  insur- 
ance situation  did  not  require  the  discharge  of 
drivers  with  flawless  records,  that  it  therefore  like- 
wise did  not  require  the  discharge  of  drivers  whose 
records  were  poor.  Just  as  it  is  unreasonable  to 
assume  that  insurance  companies  would  have  con- 
ditioned the  issuance  of  new  insurance  upon  the 
discharge  of  drivers  whose  accident  records  were 
good,  so  it  is  unreasonable  to  assume  that  insurance 
companies  would  have  been  willing  to  issue  new  in- 
surance if  the  respondent  retained  in  its  employ 
those  drivers  whose  accident  records  made  the  re- 
spondent a  poor  insurance  risk.  In  my  opinion, 
the  respondent,   faced   with   the   necessity   of   dis- 
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missing  those  drivers  whose  accident  records  were 
poor,  properly  discharged  them.  I  think  it  is  a 
fair  inference,  however,  that  the  respondent  used 
this  opportunity  to  rid  itself  of  all  other  Pocatello 
drivers  who  were  adherents  of  the  Union  and  I 
concur  in  the  restult  as  to  them. 

Signed  at  Washington,  D.  C,  this  25th  day  of 
February  1943. 

GERARD  D.  REILLY 
Member 

National  Labor  Relations 
Board 

[Title  of  Board  and  Causes.] 

Mr.  Louis  S.  Penfield  and  Mr.  Gerald  P.  Leicht, 
for  the  Board. 

Mr.  Henry  D.  Moyle  and  Mr.  David  L.  McKay, 
of  Salt  Lake  City,  Utah,  and  Mr.  A.  L.  Merrill, 
of  Pocatello,  Idaho,  for  the  respondent. 

Mr.  Delmar  R.  Peters,  of  Pocatello,  Idaho,  for  the 
Association. 

INTERMEDIATE  REPORT 

Statement  of  the  Case 
Upon  an  amended  charge  duly  filed  by  Team- 
sters, Chauffeurs,  Warehousemen  and  Helpers,  Lo- 
cal 983,  A.  F.  of  L.,  herein  called  the  Union,  in 
Case  No.  XIX-C-1071,  and  a  charge  duly  filed  by 
International  Association  of  Machinists,  Local  No. 
198,  A.  F.  of  L.,  herein  called  the  Machinists,  in 
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Case  No.  XIX-C-1082,  and  the  National  Labor  Re- 
lations Board,  herein  called  the  Board,  on  June  6, 
1942,  acting  pursuant  to  Article  II,  Section  36  (b) 
of  the  National  Labor  Relations  Board  Rules  and 
Regulations — Series  2 — as  amended,  having  ordered 
that  Cases  Nos.  XIX-C-1071  and  XIX-C-1082  be 
consolidated,  the  Board,  by  the  Acting  Regional 
Director  for  the  Nineteenth  Region  ( Seattle,  Wash- 
ington), issued  its  consolidated  complaint  dated 
June  24,  1942,  against  Idaho  Refining  Company, 
Pocatello,  Idaho,  herein  called  the  respondent,  al- 
leging that  the  respondent  had  engaged  in  and  was 
engaging  in  unfair  labor  practices  affecting  com- 
merce, within  the  meaning  of  Section  8  (1),  (2), 
(3),  and  (5)  and  Section  2  (6)  and  (7)  of  the 
National  Labor  Relations  Act,  49  Stat.  449,  herein 
called  the  Act.  Copies  of  the  consolidated  com- 
plaint, amended  charge  and  charge,  accompanied 
by  a  consolidated  notice  of  hearing,  were  duly 
served  upon  the  respondent,  the  Union,  the  Ma- 
chinists, and  the  Idaho  Refining  Company  Em- 
ployees' Benefit  and  Labor  Association,  herein 
called  the  Association. 

With  respect  to  the  unfair  labor  practices,  the 
consolidated  complaint  alleged,  in  substance,  that 
the  respondent  through  its  officers,  supervisors,  and 
agents:  (1)  at  various  times  in  and  after  March 
1940,  inquired  of  its  employees  and  applicants  for 
employment  whether  they  were  members  of  the 
Union  or  any  labor  organization  and  informed  the 
employees  that  the  respondent  was  opposed  to  its 
employees  joining  unions;  advised  an  employee  in 
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October  1941  that  its  truck  drivers  would  be  dis- 
charged if  they  joined  the  Union;  about  November 
16,  1941,  inquired  whether  employees  of  the  Idaho 
Gas  &  Oil  Company!  were  members  of  the  Union 
and  threatened  discharge  to  those  who  were  or  be- 
came members  of  the  Union;  instructed  truck  driv- 
ers in  November  and  December  1941  to  present 
their  grievances  directly  to  management  and  not 
through  the  Union  or  any  outside  representation 
and  indicated  to  the  said  employees  that  truck  driv- 
ers employed  prior  to  November  14,  1941,  had  been 
discharged  because  they  sought  representation  by 
the  Union;  and  in  January  1942  transferred  truck 
drivers  from  Baker,  Oregon,  to  Pocatello,  Idaho, 
instructing  the  drivers  at  the  time  of  the  transfer 
to  refrain  from  engaging  in  union  or  concerted 
activities;  (2)  discriminated  in  regard  to  the  hire 
and  tenure  of  employment  of  20  named  indivi- 
duals ;2   (3)   on  or  about  November  14,  1941,   and 


iThe  complaint  alleged  that  Idaho  Gas  &  Oil 
Company  was  a  wholly  owned  subsidiary  of  the  re- 
spondent and  under  its  direct  supervision  and  con- 
trol. A  finding  with  respect  to  this  allegation  is 
hereinafter  made. 

2 James  Ayers,  K.  C.  Brower,  S.  R.  Burkholder, 
Guy  Campbell,  EdAvard  Boyd  Cornia,  Howard  Dav- 
is, Wayne  Douglas,  Victor  Ellingford,  John  Evans, 
Leonard  Fowler,  Arthur  Heckert,  Henrv  Henrick- 
sen,  Carl  Hill,  A.  Stanley  Merrill,  R.  E.  Miller, 
John  Ray,  Leland  Stanford,  P.  P.  Stanger,  and 
Myron  D^  Whitesides  because  of  their  membership 
in^  or  activity  on  behalf  of  the  Union,  and  Leo 
Archibald  because  of  his  membership  in  or  activi- 
ties on  behalf  of  the  Machinists,  or  his  activities  on 
behalf  of  the  Union. 
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at  other  times  thereafter,  refused  to  bargain  col- 
lectively with  the  Union  as  the  exclusive  represen- 
tative of  its  employees  in  a  unit  appropriate  for 
colective    bargaining,    although   the    Union    on    or 
about  November  14,  1941,  became  and  at  all  times 
thereafter  has  been  the  duly  designated  represen- 
tative of  a  majority  of  the  employees  in  such  unit, 
by  (a)  discharging  on  November  14,  1941,  all  em- 
ployees in  the  appropriate  unit  in  order  to  avoid  its 
obligation  to  bargain,  (b)  refusing  on  November  21, 
1941,  and  at  all  times  thereafter,  to  recognize  the 
Union  although  advised  of  its  majority  representa- 
tion, and  refusing  to  negotiate  or  discuss  with  the 
Union  a  proposed  agreement  or  the  discharge  or  re- 
instatement of  the  truck  drivers  discharged  between 
November  14  and  21, 1941 ;  (4)  about  July  and  Aug- 
ust 1938,  dominated  and  interfered  with  the  forma- 
tion of  and  thereafter  interfered  with  the  adminis- 
tration of  and  furnished  financial  and  other  assist- 
ance to  the  Association ;  and  (5)  by  these  acts,  inter- 
fered with,  restrained,  and  coerced  its  employees 
in  the  exercise  of  the  rights  guaranteed  in  Section 
7  of  the  Act.    On  July  7,  1942,  the  respondent  filed 
motions    for   extension    of    time    within    which    to 
answer,  to  make  the  consolidated  complaint  more 
specific,  and  to  continue  the  hearing.    The  Regional 
Director  granted  the  motions  for  an  extension  and 
to  continue  the  hearing  but  did  not  pass  upon  the 
motion  to  make  more  specific. 

On  July  11,  1942,  the  respondent  filed  its  answer 
to  the  consolidated  complaint,  in  which  it  admitted 
the  allegations  of  the  complaint  as  to  the  nature  of 
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its  business  but  denied  that  it  had  committed  any 
of  the  alleged  unfair  labor  practices.  By  way  of 
affirmative  defenses  the  respondent  averred  that  it 
had  terminated  the  employment  of  the  individuals 
named  in  the  consolidated  complaint  for  specified 
reasons  not  connected  with  their  union  membership 
or  activity,  and  admitted  a  refusal  to  bargain  with 
the  Union  for  the  reasons  that  the  Union  failed, 
upon  request,  to  furnish  proof  of  its  authorization 
and  the  respondent  was  under  written  contract  with 
the  Association,  as  the  representative  of  its  em- 
ployees. Other  affirmative  defenses  of  the  answer 
are  considered  below  in  a  discussion  of  the  issues 
raised  by  the  pleadings. 

Pursuant  to  notice,  a  hearing  was  held  from 
August  3  to  August  13,  1942,  in  Pocatello,  Idaho, 
before  the  undersigned,  the  Trial  Examiner  duly 
designed  by  the  Chief  Trial  Examiner.  The  Board 
and  the  respondent,  represented  by  counsel,  and 
the  Association,  by  its  representative,  participated 
in  the  hearing.  Full  opportunity  to  be  heard,  to 
examine  and  cross-examine  witnesses,  and  to  intro- 
duce evidence  bearing  on  the  issues  was  afforded 
all  parties. 

At  the  outset  of  the  hearing,  the  Board  moved 
to  amend  the  consolidated  complaint  to  correct  cer- 
tain minor  typographical  errors  therein  and  the 
respondent  renewed  its  motion  to  make  more  spe- 
cific. The  former  motion  was  granted  without  ob- 
jection and  the  latter  denied  by  the  undersigned. 

At  the  conclusion  of  the  Board's  case,  the  re- 
spondent moved  to  dismiss  the  consolidated  com- 
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plaint  for  failure  of  proof  and  specifically  as  to 
employees  Douglas,  Brower,  Henrickson,  and  El- 
lingford  on  the  ground  that  there  was  no  evidence 
as  to  their  union  membership,  and  to  strike  the 
testimony  of  employee  Archibald  on  the  ground 
that  the  respondent  had  no  knowledge  of  his  union 
membership.  The  motion  to  dismiss  the  consoli- 
dated complaint  and  specifically  as  against  the  in- 
dividuals named  above  was  denied,  as  well  as  the 
motion  to  strike  the  testimony  of  Archibald.  The 
Board  consented  to  have  stricken  paragraph  V,  sub- 
division 2,  of  the  consolidated  complaint  for  lack 
of  proof.^  At  the  conclusion  of  the  hearing,  the 
undersigned  granted  without  objection  the  motion 
of  the  Board's  attorney  to  conform  the  pleadings 
to  the  proof,  and  reserved  decision  on  the  respond- 
ent's motion  to  dismiss  which  is  disposed  of  in  the 
manner  hereinafter  indicated.  Oral  argument,  in 
which  the  Board  and  the  respondent  participated, 
was  had  on  the  record.  Following  the  hearing,  the 
respondent  submitted  a  brief.  Neither  the  Board, 
the  Union,  the  Machinists,  nor  the  Association  filed 
briefs  with  the  undersigned. 

Upon  the  entire  record  thus  made,  and  from  his 
observation  of  the  witnesses,  the  undersigned  makes, 
in  addition  to  the  above,  the  following: 


^Therein  the  Board  alleged  that  in  August  or 
September  1941,  the  respondent,  through  Gilbert 
Moyle,  its  general  manager,  and  Frank  Copening, 
its  secretary,  advised  an  employee  of  the  Idaho  Gas 
&j  Oil  Company  at  Mackay,  Idaho,  that  it  would  not 
hire  or  retain  in  its  employment  truck  drivers  who 
belonged  to  the  Union. 
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FINDINGS  OF  FACT 

I.  The  business  of  the  respondent 
The  respondent,  Idaho  Refining  Company,  is  a 
Nevada  corporation  having  its  principal  office  and 
place  of  business  at  Pocatello,  Idaho,  where  it  em- 
ploys approximately  90  employees.  It  is  engaged 
in  the  refining  of  petroleum  and  crude  oil  and  the 
manufacture  of  asphalt,  and  selling  and  dis- 
tributing gasoline,  oil,  fuel  oil,  asphalt,  and  other 
products  in  the  States  of  Idaho,  Nevada,  Utah,  and 
Wyoming.  During  1941,  the  respondent  purchased 
for  use  in  its  operations  raw  materials  and  finished 
products  valued  at  approximately  $1,328,000,  of 
which  approximately  90  percent  was  shipped  to 
the  respondent  from  sources  outside  the  State  of 
Idaho.  During  the  same  year  the  gross  sales  of 
the  respondent  amounted  to  approximately  $1,900,- 
000,  of  which  approximately  10  percent  represented 
sales  of  commodities  to  points  outside  the  State  of 
Idaho. 

A  substantial  portion  of  the  products  sold  and 
distributed  by  the  respondent  are  sold  and  distrib- 
uted in  Idaho  by  the  Covey  Gas  &  Oil  Company 
of  Idaho,  its  wholly-owned  subsidiary,  hereinafter 
called  Covey,  and  the  Idaho  Gas  &  Oil  Company, 
hereinafter  called  Idaho.  At  the  time  of  the  hear- 
ing, Covey  and  Idaho  obtained  all  of  their  gaso- 
line from  the  respondent.  Covey  and  Idaho  main- 
tain their  offices  in  the  respondent's  office  building 
at  Pocatello.  In  1940,  John  N.  Peterson 
and  Arch  Webb,  treasurer  and  secretary,  respec- 
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tively,  of  the  respondent  were  president  and  secre- 
tary, respectively,  of  Idaho.  Frank  Copening,  who 
succeeded  Webb  as  the  respondent's  secretary,  like- 
wise succeeded  to  his  office  as  secretary  of  Idaho, 
and  in  the  spring  of  1942,  B.  J.  Albertson,  the 
respondent's  treasurer,  became  president  of  Idaho. 
The  respondent  has  loaned  Idaho  approximately 
$295,000  and  exercises  close  control  over  its  opera- 
tions because  of  this  debtor-creditor  relationship. 
Individual  owners  of  stock  in  the  respondent  cor- 
poration hold  a  similar  stock  interest  in  Idaho.  Wil- 
lard  A.  Sheppard,  the  respondent's  manager  at 
Boise,  is  likewise  manager  of  Idaho's  operations 
in  that  area  and  is  paid  by  the  respondent  for 
acting  in  both  capacities. 

The  relationship  between  the  three  corporations 
above  referred  to  is  such,  and  the  officials  of  the 
respondent  have  so  acted,  as  to  constitute  the  re- 
spondent an  ' '  employer ' '  within  the  meaning  of  that 
term  as  used  in  the  Act,  of  the  employees  of  Covey 
and  Idaho.'* 

II.     The  organizations  involved 
Teamsters,  Chauffeurs,  Warehousemen  and  Help- 
ers, Local  No.  983,  successor  to  Local  No.  440,^  and 
International  Association  of  Machinists,  Local  No. 
198,  both  affiliated  with  the  American  Federation 


4See  Bethlehem  Steel  Companv  v.  N.L.R.B.,  120 
F.  (2d)  641  (App.  D.  C). 

^In  January  1942,  Local  No.  983,  on  action  of  the 
International  Union,  succeeded  Local  No.  440, 
whose  charter  was  revoked. 
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of  Labor,  are  labor  organizations  which  admit  to 
membership  employees  of  the  respondent. 

Idaho  Refining  Company  Employees'  Benefit  and 
Labor  Association  is  a  labor  organization  which 
admits  to  membership  employees  of  the  respondent. 

III.     The  unfair  labor  practices 
Synopsis  of  the  chronology  of  the  events 

The  respondent  commenced  refinery  operations 
at  Pocatello  in  the  summer  of  1938.  The  Associa- 
tion, presently  in  existence,  was  organized  that  fall 
on  company  property.  Shortly  thereafter  it  was 
granted  a  dues  checkoff  and  other  concessions.  The 
respondent's  officers  and  supervisors  became  mem- 
bers of  the  Association.  In  the  faU  of  1938,  some 
of  the  respondent's  truck  drivers  inquired  about 
union  membership  and  were  told  to  decide  the  is- 
sue themselves.  In  June  1941,  the  Association  and 
the  respondent  entered  into  an  agreement  fixing 
wage  scales  for  all  employees  except  the  drivers. 
In  the  same  month  the  drivers  were  placed  upon  a 
monthly  wage  scale  of  $160.  In  September  1941, 
the  drivers  started  to  join  the  Union  and  by  late 
October  all  but  one  had  joined  the  Union.  Their 
union  membership  was  the  subject  of  general  dis- 
cussion among  the  respondent's  other  employees. 

On  or  about  November  1,  1941,  the  Union  under- 
took to  draft  a  proposed  contract  which  was  sub- 
mitted to  the  respondent  on  November  14.  On  No- 
vember 10,  the  respondent  received  notice  from  its 
insurer  of  the  cancellation,  effective  November  17, 
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of  insurance  covering  the  automotive  equipment  of 
the  respondent,  Covey  and  Idaho,  due  to  frequency 
of  accidents  and  an  excessive  loss  ratio.  On  No- 
vember 12  or  13,  the  respondent  allegedly  decided 
that  in  order  to  effectuate  new  insurance  it  would 
be  necessary  to  discharge  all  of  its  truck  drivers. 
On  November  14,  all  of  the  truck  drivers  and  one 
mechanic,  also  a  union  member,  were  discharged. 
On  the  morning  of  November  14,  the  Union  pre- 
sented its  contract  to  the  respondent,  but  no  dis- 
cussion of  its  various  provisions  was  had  and  an 
agreement  was  made  to  meet  again  on  November 
21.  The  union  representatives  were  not  informed 
of  the  discharge  of  the  truck  drivers  and  they  had 
no  knowledge  of  this  fact.  At  the  second  confer- 
ence, held  on  November  21,  the  respondent  refused 
to  negotiate  with  the  Union  without  proof  of  its 
majority  designation,  which  proof,  other  than  for 
oral  assurances,  was  not  submitted.  On  November 
15  and  16,  new  truck  drivers  were  hired,  and  on 
November  17  the  respondent  obtained  new  insur- 
ance for  its  equipment. 

A.  The  Association 
In  the  late  summer  or  early  fall  of  1938,  shortly 
after  the  respondent  began  operations  at  Pocatello, 
various  employees  expressed  interest  in  organizing 
a  union.  George  Hibbler,  the  respondent's  chief 
and  only  chemist,  together  with  George  Mann,  a 
helper  on  the  cracking  unit,  became  active  in 
broaching  the  subject  of  organizing  to  other  em- 
ployees. About  October  the  employees  gathered 
together   for   their   first   meeting.     Notice   thereof 
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was  passed  around  the  plant  and  posted  on  a  bul- 
letin board,  and  the  employees  met  in  the  refinery 
office.  The  meeting  was  attended  by  nearly  all  em- 
ployees, including  Kermit  Rice,  superintendent  of 
transportation,  Arch  Webb,  the  respondent's  secre- 
tary, Val  Gaudet,  then  plant  superintendent,  and 
a  large  part  of  the  clerical  force.  Mann  presided 
and  Hibbler  spoke  of  the  advantages  offered  by 
an  inside  union  at  his  previous  place  of  employ- 
ment, mentioning  such  matters  as  sick  and  hos- 
pital benefits  and  a  welfare  fund.  It  was  contem- 
plated that  membershixJ  would  be  open  to  all  em- 
ployees, including  supervisors.  At  the  meeting,  the 
name  Idaho  Benefit  Association  was  chosen.  At 
the  second  meeting  of  the  Association,  held  about 
a  month  later  on  company  property,  bylaws  were 
adopted  and  officers  elected. 

George  Mann,  the  Association's  first  president, 
was  succeeded  by  A.  V.  Simpson,  the  yard  fore- 
man. At  a  later  date,  C.  E.  Henninger,  foreman 
of  the  loading  dock  and  one  who,  clearly  in  addi- 
tion to  other  supervisory  duties,  exercised  authori- 
ty to  hire  and  fire  employees,  was  elected  Associa- 
tion president.  Henninger,  late  in  1939  or  early 
1940,  suggested  a  change  in  the  Association's  name 
by  adding  the  word  "Labor"  to  the  title  in  order, 
according  to  the  witness,  Haskell  Duncan,  to  com- 
ply with  the  Act  and  make  the  Association  a  "bona 
fide"  labor  organization. 

Following  its  inception,  the  Association  met  regu- 
larly in  the  respondent's  offices^  Commencing  in 
the  spring  of  1940,  the  Association  transferred  its 
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meetings  to  the  employee  change  house  which  had 
been  built  on  company  property  at  the  suggestion 
of  the  Association,  the  respondent  furnishing  the 
necessary  material  and  the  employees  the  labor,  to 
construct  the  building.  About  January  1941,  after 
a  decline  in  membership  attendance  at  meetings, 
control  of  the  Association  passed,  by  constitutional 
change,  to  its  Board  of  Directors,  which  carried 
on  Association  affairs  between  annual  or  special 
meetings.  Simpson,  the  yard  foreman,  was  presi- 
dent of  the  Association  when  this  decision  was 
made.  The  Association's  directors  met  monthly  in 
the  change  house. 

In  addition  to  the  supervisors  mentioned  above, 
the  following  officers  of  the  respondent  were  mem- 
bers of  the  Association  during  their  tenure  with 
the  respondent:  Arch  Webb,  the  secretary;  Frank 
Copening,  Webb's  successor  as  secretary;  John  H. 
Peterson,  treasurer  and  president  of  Idaho;  and 
B.  J.  Albertson,  Peterson's  successor  as  treasurer. 
In  June  1942,  the  following  supervisors  were  As- 
sociation members:  C.  E.  Henninger,  truck  dis- 
patcher and  superintendent  of  the  loading  dock; 
Kermit  Rice,  superintendent  of  transportation;  E. 
V.  Smith,  plant  superintendent;  A.  V.  Simpson, 
yard  foreman;  and  G.  L.  Farnsworth,  chief  chem- 
ist. The  activity  of  some  of  the  supervisors  was 
not  confined  solely  to  mere  membership  and  pay- 
ment of  dues  to  the  Association.  As  indicated  above, 
Simpson  served  at  least  one  term  as  the  Associa- 
tion's president.  Haskell  Duncan,  while  night  su- 
perintendent in  1940,  served  as  a  member  of  the 
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Association's  safety  committee.  At  the  annual  meet- 
ing of  the  Association  held  on  February  13,  1942, 
22  members  were  present,  including  supervisors 
Smith,  Simpson,  Farnsworth,  and  Henninger. 
Minutes  of  the  meeting  introduced  in  evidence  indi- 
cate that  these  supervisors  voted  for  new  officers 
and  an  amendment  empowering  the  Association's 
directors  to  amend  the  bylaws  respecting  hospital 
benefits.  Henninger  was  chairman  of  the  nominat- 
ing committee  reporting  to  the  meeting. 

In  May  1939,  the  respondent  was  placed  on  the 
unfair  and  nonpatronage  lists  of  the  Pocatello 
Building  Trades  Council  and  the  Pocatello  Central 
Trades  and  Labor  Council.  In  September,  like  ac- 
tion was  taken  by  the  Idaho  State  Federation  of 
Labor.  In  an  attempt  to  adjust  its  differences  with 
these  bodies  in  the  fall  of  1939,  Webb  and  Peterson 
sought  a  conference  with  August  Rosqvist,  the  secre- 
tary of  the  State  Federation  of  Labor.  Rosqvist  in- 
formed Webb  and  Peterson  that  their  differences 
could  be  composed  if  the  respondent  employed  union 
labor  on  its  construction  work  and  union  truck 
drivers.  At  the  conclusion  of  the  conference  Webb 
invited  Rosqvist  and  Thomas  Brandt,  secretary  of 
the  Central  Trades  and  Labor  Council,  to  address  a 
gathering  of  the  respondent's  employees  and  explain 
the  benefits  of  trade  union  membership.  Thereafter, 
a  meeting  of  the  respondent's  employees  was  held  on 
company  property.  Aside  from  a  decided  confiict 
on  one  point,  a  summary  of  all  testimony  regarding 
this  meeting  reveals  that  George  Mann,  who  was  or 
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had  been  the  Association's  president,  presided  at 
the  meeting  and  that  Webb  introduced  Rosqvist  and 
Brandt  as  A.F.  of  L.  representatives  who  spoke 
and  answered  questions  of  the  assemblage.  Rosqvist 
explained  how  employees  could  join  the  A.F.  of  L. 
and  truck  drivers  the  Union.  Webb  and  Peterson, 
both  Association  members,  were  present  while  Rosq- 
vist and  Brandt  spoke.  The  conflict  above  men- 
tioned arose  over  the  question  of  whether  Webb  and 
Peterson  left  the  meeting  with  Rosqvist  and  Brandt 
upon  completion  of  their  remarks  and  whether  at 
some  time  during  the  course  of  the  gathering,  Webb 
indicated  by  his  remarks  the  respondent's  hostility 
to  unions  and  favor  of  the  Association.  With  re- 
spect to  the  latter  point,  Anderson,  an  Association 
member,  testified  as  follows: 

Well,  he  [Webb]  told  us  that  he  wouldn't  ad- 
vise us  to  join  the  union,  or  not  to  join  it.  He 
just  left  it  ujD  to  us,  whether  vre  wanted  the 
union  or  whether  we  didn't.  .  .  .  Well,  he  said 
that  he  didn't  think  that  a  Union  would  do  any- 
thing for  us  that  the  company  wouldn't  do. 

Webb  denied  any  remarks  indicating  that  the  re- 
spondent would  match  any  benefits  obtained  through 
organization,  testifying  that  he  advised  the  em- 
ployees that  union  membership  was  a  matter  for 
them  to  decide.  Copening  corroborated  Webb's  tes- 
timony. The  undersigned  is  satisfied,  upon  review 
of  all  credible  testimony  concerning  this  meeting, 
that  Webb  and  Peterson  left  the  meeting  with  Rosq- 
vist and  that  Webb  did  not  make  the  remarks  at- 
tributed to  him  by  Anderson.     At  the  close  of  the 
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meeting,  those  present,  at  someone's  suggestion,  de- 
cided by  a  vote  of  about  40  to  2  to  reject  union  af- 
filiation. 

In  addition  to  the  respondent's  support  of  the 
Association  by  reason  of  officers'  and  supervisors' 
membership  therein,  the  Association  realizes  a 
steady  i3rofit  from  concessions  that  it  operates  on 
the  respondent's  property.  Vending  machines 
owned  by  the  Association  dispense  soft  drinks  and 
the  boiler  house  fireman  sells  cigarettes  to  the  em- 
ployees. The  Association  also  maintains  a  laundry 
service  for  the  employees  operated  from  company 
property.  Deductions  for  concession  purchases  are 
handled  in  the  following  manner:  the  Association's 
secretary-treasurer  prepares  a  list  of  employee  deb- 
its for  deduction  from  the  pay  check  of  the  employee 
for  any  credit  which  the  Association  has  extended 
for  the  purchase  of  soft  drinks,  candy  cigarettes, 
gasoline,^   and   the   laundry   service.     Usually   this 


•  ^Considerable  testimony  was  adduced  concerning 
a  meeting  of  the  respondent's  employees  held  in  the 
spring  of  1940,  at  which  it  was  alleged  Henry  D. 
Moyle,  the  respondent's  vice  president  and  general 
counsel,  advised  the  employees  that  it  would  ar- 
range for  Association  members  only  a  discount  on 
gasoline  purchased  at  a  local  Covey  service  station. 
Duncan  testified:  "It  runs  in  my  mind  that  it  was 
members  of  the  Association,"  who  were  to  get  the 
discount  through  Covey.  The  testimony  of  the  re- 
spondent's witnesses  in  refutation  of  the  Board's 
contention  that  the  discount  was  restricted  to  Asso- 
ciation members  is  persuasive  to  the  contrary.  The 
undersigned  is  satisfied  and  finds,  on  the  basis  of 
this  testimony,  that  the  meeting  was  called  to  ac- 
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work  is  done  after  office  hours,  but  occasions  do 
arise  when  part  at  least  of  the  secretary's  calcula- 
tions take  place  on  company  time. 

Before  each  pay  day,  Carlson  turns  the  record  of 
pay-roll  deductions  over  to  the  pay-roll  clerk  and, 
on  the  basis  of  Carlson's  figures,  the  clerk  deducts 
all  debits,  including  Association  dues  of  50  cents  a 
month  in  the  case  of  Association  members  only, 
from  the  pay  check  J  Thereafter,  the  pay-roll  clerk 
hands  the  Association's  secretary  the  respondent's 
check  for  the  total  of  all  deductions  made.  The 
amount  checked  off  for  dues  is  deposited  in  the 
Association's  hospital  benefit  fund.^  Any  profit  re- 
quaint  all  employees  of  the  possibility  of  their  se- 
curing FHA  loans  to  aid  in  financing  home  build- 
ing; that  the  respondent  indicated  its  willingness  to 
assist  home  builders  in  the  matter  of  securing  dis- 
counts on  building  materials  as  well  as  gasoline,  and 
it  cannot  reasonably  be  inferred  that  all  or  any  of 
the  proffered  help  was  to  be  restricted  to  Associa- 
tion members.  None  the  less,  it  appears  clearly 
from  the  testimony  of  P.  W.  Carlson,  the  Associar- 
tion's  secretary-treasurer,  that  when  an  employee 
signs  an  Association  application  card,  Carlson  fur- 
nishes Covey  the  name  and  automobile  license  num- 
ber of  the  applicant  so  that  he  may  secure  his  gaso- 
line discount.  How  or  who  makes  similar  arrange- 
ments, if  any,  in  the  case  of  a  non-Association  mem- 
ber is  not  clear. 

"^Dues  of  Covey  and  Idaho  employees  who  are 
Association  members  are  likewise  checked  off. 

^This  would  include,  of  course,  the  checked-off 
dues  of  the  respondent's  officers  and  supervisors 
such  as  Webb,  Copening,  Smith,  Henninger,  and 
others. 
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maining  after  payment  of  the  cost  of  operating  the 
concessions  is  deposited  in  the  Association's  welfare 
fund.  For  the  period  October  1-16,  1941,  pay-roll 
deductions,  including  dues  check-off  for  Association 
members,  candy,  drinks  and  laundry,  totalled 
$128.87.  For  the  period  June  1-15,  1942,  deductions 
for  these  items  equalled  $187.13.  The  dues  check- 
off inaugurated  in  1938  is  pursuant  to  authorization 
given  the  respondent  at  the  time  the  employee  ap- 
plies for  membership  in  the  Association.  Gilbert 
Moyle  was  unable  to  state  who  on  behalf  of  the  re- 
spondent agreed  to  furnish  this  privilege  to  the 
Association.  He  readily  admitted  that  when  the 
dues  check-off  was  started  the  respondent  assumed 
that  the  Association  represented  a  majority  of  the 
employees.  Association  bylaws,  adopted  February 
1941,  provided  that  the  respondent  pay  to  its  secre- 
tary "once  each  month  the  total  amount  of  dues 
collected  from  the  members."  Authorization  for 
deduction  of  concession  purchases  is  not  written  but 
is  handled  by  arrangement  between  the  respondent 
and  the  Association. 

In  May  1941,  some  of  the  employees  expressed 
dissatisfaction  over  their  wages  and  decided  to  seek 
increases.  Some  of  the  still  operators  circulated  a 
petition  upon  which  each  employee  was  asked  to 
state  the  hourly  wage  he  was  then  receiving  and  the 
w^age  he  was  demanding.  Delmar  Peters,  the  Asso- 
ciation's president  at  the  time,  testified  that  the 
petition  was  not  Association  inspired,  "but  it  fell 
into  that  category  shortly  after. ' '  The  respondent 's 
drivers  were  not  asked  to  sign  this  petition,  because 
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the  employees  instrumental  in  circulating  the  peti- 
tion "didn't  know  anything  about  driving  a  truck 
or  anjrthing  like  that. ' '  The  petition  was  handed  to 
a  coimnittee  consisting  of  Peters,  John  Anderson, 
Max  Pope,  and  Kay  Mills.  Peters  presented  the 
proposed  wage  scale  to  W.  M.  Miller,  then  plant 
superintendent,  asking  him  to  present  it  to  Gilbert 
Moyle  and  to  secure  an  appointment  for  the  commit- 
tee to  meet  with  Moyle.  About  10  days  later  Moyle 
informed  Peters,  through  Miller,  that  he  would 
meet  at  an  agreed  time  to  consider  the  proposed 
wage  scale.  Thereupon,  Peters  posted  a  notice  for 
a  meeting  of  the  Association  to  be  held  on  May  21 
in  the  refinery  office.  At  the  meeting,  Moyle  offered 
the  respondent's  proposed  hourly  wage  scale,  which 
was  less  than  the  demands  of  the  workers.  The 
employees  voted  to  accept  it  and,  at  Moyle 's  sugges- 
tion, to  incorporate  the  scale  in  an  agreement  be- 
tween the  respondent  and  the  Association.  Some 
truck  drivers  who  were  present  asked  Moyle  why 
the  wage  scale  did  not  cover  them  and  were  informed 
that  the  matter  of  adjusting  their  wage  rates  would 
be  considered  later.^  Following  the  meeting,  a  local 
attorney  drafted  an  agreement  incorporating  the 
respondent's  wage  scale.     It  was  thereafter  signed 


^Following  the  execution  of  the  above  agreement, 
the  drivers  conferred  with  Gilbert  Moyle,  John  Pe- 
terson, Rice,  and  Henninger.  They  were  told  that 
due  to  the  fact  that  some  of  the  respondent's  trucks 
crossed  State  lines,  it  would  be  necessary,  under 
rules  of  the  Interstate  Commerce  Commission,  to 
place  the  drivers  on  a  monthly  wage.  This  wage 
was  fixed  by  the  respondent  at  $160  a  month. 
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by  officers  of  the  Association  and  presented  to  the 
respondent  for  the  signatures  of  its  president  and 
secretary. 

This  agreement,  effective  June  1,  1941,  for  a 
period  of  one  year,  established  new  hourly  wage 
scales  for  12  categories  of  refinery  employees,  with 
provision  for  time  and  one-half  for  all  overtime. 
The  agreement  did  not  include  an  hourly  wage  scale 
for  truck  drivers.  It  is  significant  that  the  Associa- 
tion was  not  asked  to  prove  its  majority  representa- 
tion, the  respondent  accepting  oral  assurances  that 
this  was  the  fact,  and  Gilbert  Moyle  assuming,  as  he 
testified,  that  Peters  had  authority  to  represent  the 
Association.  Further,  although  there  is  no  express 
recognition  of  the  Association  in  the  agreement,  as 
the  employees'  exclusive  representative,  the  agree- 
ment did  by  its  language  intend  to  fix  with  the  Asso- 
ciation "a  certain  definite,  designated  wage  scale  for 
the  employees"  of  the  respondent.  In  effect,  the 
Association  was  accorded  the  recognition  of  an  ex- 
clusive bargaining  agent. 

In  May  1942,  the  employees  again  were  asked  to 
set  down  on  paper  the  hourly  wage  rate  which  each 
thought  he  was  qualified  to  receive.  Peters  testified 
that  he  personally  contacted  every  Association  mem- 
ber except  the  truck  drivers  and  mechanics  concern- 
ing a  new  hourly  wage  rate.  Through  the  instru- 
mentality of  Smith,  plant  superintendent  at  this 
time,  Peters  arranged  for  the  Association's  commit- 
tee to  meet  Gilbert  Moyle,  who  agreed  to  consider 
the  matter  and  confer  again  with  the  committee.  A 
few  days  later,  Moyle  presented  the  respondent's 
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counter-offer.  In  the  absence  of  a  quorum^o  at  the 
Association  meeting,  called  to  consider  the  counter- 
offer, the  matter  was  referred  to  its  Board  of  Direc- 
tors for  official  action.  At  its  meeting,  it  was  voted 
to  accept  the  respondent 's  wage  scale  and  to  incorpo- 
rate it  in  a  new  six-months  agreement  which  was 
copied  from  the  1941  agreement.  Except  for  perti- 
nent dates  and  the  hourly  wage  scales,  the  1942 
agreement  was  an  exact  copy  of  the  1941  agreement. 
Gilbert  Moyle,  as  in  1941,  accepted  Peters'  assurance 
that  the  Association  represented  a  majority  of  the 
employees.il  The  agreement  was  thereafter  executed 
by  officers  of  the  Association  and  by  Gilbert  Moyle 
and  Copening,  effective  on  June  1,  1942,  for  a  period 
of  6  montlis.i2 

Concluding  findings  with  respect  to  the  Association 
From  the  very  inception  of  the  Association,  the 
respondent  displayed  an  interest  in  its  affairs.  The 
first  Association  meeting  held  on  company  property 
was  attended  by  at  least  three  important  supervisory 
officials.  Thereafter,  officers  of  the  respondent  and 
its  supervisors  became  members  of  the  Association. 
Two   supervisors,    Simpson   and   Henninger,    were 


i^A  quorum  consisted  of  15  members. 

i^It  seems  reasonably  clear  that  a  majority  of  the 
employees,  including  drivers,  belonged  to  the  Asso- 
ciation. 

i2The  agreement  as  executed  contained  a  wage 
rate  of  60  cents  per  hour  for  truck  drivers.  Pre- 
sumably this  was  for  extra-board  drivers,  for  at  this 
time  regularly  employed  drivers  received  $175  a 
month. 
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elected  Association  presidents  and  Henninger,  as  in- 
dicated above,  was  otherwise  active.  In  February 
1942,  four  supervisors  attended  the  annual  meeting, 
voting  for  the  election  of  Association  officers  and  a 
proposed  change  in  the  bylaws.  As  late  as  June 
1942,  the  dues  of  the  respondent 's  officers  and  super- 
visors were  being  checked  off  and  turned  over  to  the 
Association.  At  no  time  did  the  respondent  attempt 
to  stop  or  limit  in  any  way  the  action  of  the  super- 
visors in  any  of  the  Association's  affairs,  and  they 
assumed  complete  freedom  of  action  at  all  times. 
The  non-supervisory  employees  were  never  informed 
of  any  limitation  upon  the  authority  of  the  officers 
or  supervisors  whom  they  considered  to  be  the  re- 
spondent's representatives  and  whose  actions  con- 
formed to  the  pattern  established  by  the  respondent. 
That  such  a  relationship  between  an  employer  and  a 
labor  organization  soon  develops  on  the  part  of  em- 
ployees a  reliance  and  dependence  on  the  employer 
rather  than  the  labor  organization  as  the  employee 
representative,  is  revealed  in  this  case  by  the  over- 
whelming vote  of  confidence  given  the  Association 
in  the  vote  conducted  on  company  property  follow- 
ing the  address  of  Rosqvist.  It  can  hardly  be  as- 
serted that  this  vote  afforded  employees  an  opportu- 
nity to  fairly  consider  the  relative  advantages  and 
disadvantages  of  trade  union  versus  Association 
membership. 

Of  equal  significance  is  the  substantial  financial 
assistance  rendered  the  Association  from  the  dues 
payments  of  the  respondent's  officers  and  super- 
visors.    Regardless    of    reasons    advanced    by    the 
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respondent  for  its  officers  joining  the  Association, 
this,  nonetheless,  is  financial  support  of  the  Associa- 
tion. Of  further  significance  in  considering  the 
question  of  financial  support  is  the  substantial  group 
of  concessions  which  the  Association  operates  on 
company  property  with  the  respondent's  assistance. 
The  deductions  for  employees'  purchases  from  con- 
cessions, together  with  the  dues  check-off,  completes 
the  picture  of  material  financial  aid  given  the  Asso- 
ciation by  the  respondent. 

Indicative  of  the  respondent's  attitude  towards 
the  Association  is  the  recognition  accorded  to  it  in 
executing  the  1941  and  1942  agreements.  No  infer- 
ence is  intended  that  hard  bargaining  is  alwaj^s  the 
hallmark  of  a  free  and  independent  labor  organiza- 
tion, but  the  respondent's  attitude  towards  the  Asso- 
ciation revealed  in  these  dealings  is  so  markedly 
different  from  that  imparted  to  the  Union  in  No- 
vember 1941  as  set  forth  below,  as  to  indicate  the 
respondent's  favor  of  the  Association  and  oppo- 
sition to  the  Union. 

The  respondent  urges  that  its  afore-mentioned 
activities  did  not  constitute  unfair  labor  practices 
because  Association  members  testified  that  they  were 
not  coerced  into  joining  the  Association  and  did  so 
of  their  own  free  will.  In  support  of  its  contention, 
the  respondent  points  to  the  testimony  of  Peters 
that  the  employees  desire  to  be  represented  by  the 
Association.  The  undersigned  rejects  this  conten- 
tion as  being  without  merit.  The  real  question  for 
determination  is  whether  the  acts  of  the  respondent 
constituted  interference  with,  restraint,  or  coercion 
of  its  employees  in  the  exercise  of  rights  guaranteed 
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in  Section  7  of  the  Act.  Evidence  concerning  the 
effect  or  lack  of  effect  of  the  respondent's  acts  on 
particular  individuals  is  clearly  not  decisive  of  this 
issue.  The  reasonable  inference  is  that  the  anti- 
union conduct  of  an  employer  does  have  an  adverse 
effect  on  self-organization  and  collective  bargain- 
ing. ^^ 

From  the  foregoing,  notwithstanding  employee  as- 
sertions relied  upon  by  the  respondent,  the  under- 
signed finds  that,  since  1938,  the  respondent  inter- 
fered with,  supported,  and  dominated  the  formation 
and  administration  of  the  Association;  and  that  the 
respondent,  by  such  conduct  and  by  its  entire  course 
of  conduct,  interfered  with,  restrained,  and  coerced 
its  employees  in  the  exercise  of  the  rights  to  self- 
organization,  to  form,  join,  or  assist  labor  organiza- 
tions, to  bargain  collectively  through  representatives 
of  their  own  choosing,  and  to  engage  in  concerted 
activities  for  the  purposes  of  collective  bargaining, 
as  guaranteed  in  Section  7  of  the  Act.^"^ 

B.     Interference,  restraint,  and  coercion 

The  respondent's  decision  in  June  1941  to  place 

its  Pocatello  drivers  upon  a  monthly  wage  basis  was 

the  cause  of  dissatisfaction  among  the  drivers.     By 

the  middle  of  July  the  drivers  had  determined  that 


i^See  Matter  of  Grower-Shipper  Vegetable  Ass'n 
and  Fruit  and  Vegetable  Workers'  Union  of  Cali- 
fornia, No.  18211,  15  N.L.R.B.  322,  enf 'd  as  modi- 
tied  N.L.R.B.  V.  Grower- Shipper  Vegetable  Asso- 
ciation, 122  F.  (2d)  368  (CCA.  9). 

14N.L.R.B.  V.  Link-Belt  Co.,  311  U.S.  584;  N.L. 
R.B.  V.  Automotive  Maintenance  Machinery  Co.,  62 
S.  Ct.  608,  rev'g  116  F.  (2d)  350  (CCA.  7). 
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shift  responsibility  to  other  supervisors.  The  un- 
dersigned finds  that  Gilbert  Moyle  made  the  state- 
ments attributed  to  him  by  McBride  and  Cornia,. 
thereby  conveying  to  the  drivers  the  respondent's 
opposition  to  the  Union. 

When  Stiff's  trucks  were  transferred  to  Poca- 
tello  in  January  1942,  the  drivers,  including  Mc- 
Bride, were  stationed  at  Gooding,  Idaho.  McBride 
testified  that  about  January  12,  1942,  Stiff  told 
the  drivers  that  Gilbert  Moyle  informed  him  that 
the  drivers,  upon  transfer,  were  not  to  discuss 
union  affairs  or  to  associate  with  the  Pocatello 
drivers  "in  that  capacity";  that  the  respondent 
had  experienced  "trouble  with  the  laborers  in  the 
Union  capacity"  and  did  not  want  this  to  occur 
again.  Stiff  did  not  testify  and  Moyle  was  not 
questioned  concerning  this  incident  except  to  deny 
generally  that  he  had  attempted  to  discourage  mem- 
bership in  "Teamsters  Local  440  or  983."  The 
undersigned  finds  Stiff  to  have  made  the  remarks. 
Leo  Archibald,  a  truck  mechanic  and  member  of 
the  Machinists,  was  active  in  assisting  the  drivers 
to  enter  the  Union  by  distributing  application  cards 
and  collecting  their  initiation  fees  and  dues.  He 
testified  that,  about  November  1,  his  foreman,  Ker- 
mit  Rice,  who  at  one  time  had  been  a  member  of 
the  Machinists,  remarked  that  trade  miion  member- 
ship had  never  benefited  him.  Rice  denied  Archi- 
bald's testimony.  About  9:30  on  the  morning  of 
November  13,  James  Ayers,  one  of  the  drivers,  was 
about   to   dpart   from   the   refinery  with   a   loaded 
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tank  for  Jerome,  Idaho.  He  testified  that,  just  be- 
fore leaving,  Rice  came  up  to  him  and  remarked 
that  he  had  heard  "the  boys  joined  the  Union,"  and 
inquired  what  it  was  the  drivers  wanted.  According 
to  Ayers,  he  acknowledged  that  the  drivers  had 
joined  the  Union  and  answered  that  they  were  going 
to  present  a  contract  demanding  a  monthly  wage 
of  $185  and  a  guarantee  of  $100  a  month  for  extra- 
board  drivers.!"^  With  respect  to  this  Rice  testified 
first  that  he  did  not  think  he  had  any  such  conversa- 
tion and  then  denied  Ayers'  testimony.  Arthur  L. 
Heckert  testified  as  follows  concerning  a  conversa- 
tion he  is  alleged  to  have  had  with  Rice  at  the  time 
he  was  hired  in  1940:  "Well,  he  asked  me  if  I 
belonged  to  any  union,  and  I  says  'No.'  and  he 
says,  'Well,  that  is  okeh.'  He  said  *Mr.  Moyle  is 
strictly  against  union.'  "  On  cross-examination 
Heckert  vigorously  affirmed  his  previous  testimony. 
Rice  admitted  that  he  talked  to  Heckert  but  denied 
that  he  made  any  remarks  concerning  Gilbert 
Moyle,  unions,  or  that  he  inquired  of  Heckert 's 
union  membership.  The  demeanor  of  Ayers  and 
Heckert  impressed  the  undersigned.  Thre  is  a  con- 
sistent pattern  of  interest  in  the  union  membership 
of  the  men  Rice  had  authority  to  hire  and  fire,  as 
shown  by  the  testimony  of  Archibald,  Ayers,  and 
Heckert.  The  undersigned  was  not  favorably  im- 
pressed by  Rice's  demeanor  or  bearing  as  a  witness 
and  finds  that  he  did  make  the  statements  sub- 


I'^Extra-board  drivers  are  those  who  work  when 
regular  drivers  are  not  available  or  otherwise  en- 
gaged. 
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stantially  as  ascribed,  to  him  by  these  three  witnesses. 
On  November  14,  the  respondent  discharged  all 
of  its  Pocatello  drivers,  under  circumstances  more 
fully  described  below,   and.  at  once  undertook  to 
secure  new  drivers  for  its  trucks.   Trevor  Moss  ap- 
plied to  Rice  for  a  job  as  a  driver  on  the  after- 
noon of  November  15.   At  the  completion  of  a  test 
run   Moss  went  to   the   respondent's   office.    Moss 
testified  that  there  he  found  Gilbert  Moyle,  Copen- 
ing,  and  Rice ;  that  Moyle  asked  him  if  he  belonged 
to  any  union,  to  which  he  replied,  "no";  and  that 
Moyle  then  said:    "We  have  our  own  union  and 
own  organization  out  here  in  the  company,"  which 
the   employees  were  free  to  join.     Gilbert  Moyle 
testified  that  he  was  in  and  out  of  the  office  while 
Moss  was  interviewed,  but  denied  talking  to  Moss, 
questioning  him  about  union  membership,  making 
any  remarks  about  the  Association,  or  that  anyone 
in  his  presence  asked  Moss  if  he  belonged  to  a 
union.  Rice  denied  that  the  question  of  union  mem- 
bership  was   discussed   in  his   presence   by   Moss, 
Moyle,  or  anyone  else.    Finally,  Copening  testified 
that  it  was  his  recollection  that  only  he  and  Rice 
were  present;  that  he  interviewed  Moss  and  ques- 
tioned him  concerning  his  marital  status,  driving  ex- 
perience, and  work  habits.   Clearly,  Moyle 's  partial 
presence  at  the  interview  gave  rise  to  the  oppor- 
tunity to  make  the  comments  he  is  alleged  to  have 
passed.    Rice  and  Copening  denied  that  they  ques- 
tioned Moss  concerning  union  membership,  but  Moss 
did  not  testify  that  they  did.    Moss  joinned  responsi- 
bility solely  upon  Moyle.    In  this  respect  the  alleged 
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remarks  are  consistent  with  Moyle's  remarks  to 
McBride  as  found  above  and  with  the  true  cause,  as 
hereafter  found,  for  the  discharge  of  all  drivers 
on  November  14.  The  undersigned  finds  that  Gil- 
bert Moyle  questioned  Moss  concerning  his  union 
membership  and  expressed  approval  of  the  Associa- 
tion as  the  respondent's  "own  organization." 

Merlin  Bowman  was  also  give  a  test  run  and 
hired  as  a  driver  on  either  November  16  or  17, 
1941.  He  testified  that  during  his  interview  by 
Copening  concerning  his  previous  experience  and 
habits  he  was  asked  if  he  belonged  to  a  union. 
Copening  admitted  an  interview  with  Bowman,  that 
it  was  concerned  with  his  experience  and  habits,  and 
that  he  asked  Bowman  if  he  had  filed  out  an  applica- 
tion for  emplojrment  blank  which  asked,  inter  alia, 
the  "Lodge  Af&liation"  of  the  applicant.  He  denied 
asking  Bowman  if  he  belonged  to  a  labor  union. 
The  undersigned  credits  Bowman's  testimony  and 
finds  Copening  did  question  him  concerning  his 
union  membership. 

Roy  Williams  was  hired  by  Gilbert  Moyle  to 
work  for  Idaho  at  Boise.  Williams  voluntarily  quit 
in  May  1942,  because  of  differences  with  his  fore- 
man, W.  A.  Sheppard,  who  was  the  respondent's 
district  manager  and  also  manager  of  Idaho  at 
Boise.  Williams,  a  non-union  member,  testified 
that  on  November  13,  Sheppard  telephoned  him  at 
his  home  and  inquired  if  Williams  knew  where 
Sheppard  could  hire  truck  drivers  to  go  to  work 
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at  the  Pocatello  plant  the  next  day.  Williams  told 
Sheppard  that  he  did  not  know  of  any  drivers.  He 
was  again  asked  the  same  question  by  Sheppard  the 
next  day  in  the  Boise  office.  On  November  16,  Shep- 
pard came  to  Williams'  home  and  wanted  to  know 
if  Ray  Pittman  and  Mervin  Zollman,  Williams'  co- 
drivers,  were  union  members.  Williams  replied  that 
he  did  not  know  and,  upon  being  requested  to  find 
out,  refused  to  do  so.  Sheppard  then,  according  to 
Williams,  said  that  if  they  had  joined  the  Union 
that  he  [Sheppard]  would  use  two  recent  accidents 
they  had  been  involved  in  as  an  excuse  to  fire  them. 
Sheppard  admitted  that  he  telephond  Williams  to 
ascertain  the  names  of  two  drivers  to  refer  to 
Gilbert  Moyle,  following  a  telephone  conversation 
with  Moyle  on  November  13,  wherein  the  latter  in- 
formed him  that  he  was  going  to  discharge  all  of 
the  Pocatello  drivers.  Sheppard,  denied  any  con- 
versation with  Williams  on  November  16,  or  inquiry 
concerning  the  union  membership  of  Pittman  and 
Zollman.  He  testified  that  for  some  unknown  reason 
Williams  was  embittered  against  him  and  the  re- 
spondent. He  admitted,  however,  that  he  had  at  one 
time  been  on  friendly  terms  with  Williams  and 
visited  his  home  on  at  least  two  occasions.  There  is 
no  evidence  that  whatever  feeling  later  developed 
between  the  men  existed  on  November  13.  Sheppard 
admittedly  sought  his  help  on  that  day.  It  may  rea- 
sonably be  inferred  that  the  subject  of  the  requested 
help  was  a  matter  of  further  discussion  on  Novem- 
ber 16  and  that,  because  of  the  friendly  relation  be- 
tween the  men  at  the  time.     Sheppard  made  the 
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remarks   attributed   to   him.     The   undersigned    so 
finds. 

The  respondent  urges  that,  even  assuming  these 
statements  to  have  been  made  by  its  supervisors, 
they  were  sporadic,  mere  expressions  of  opinion,  and 
not  intimidatory  in  fact  because  union  drivers  were 
hired  following  the  utterance  of  these  remarks.  That 
they  were  sporadic  is  not  significant  when  considera- 
tion is  given  to  the  fact  that  some  of  the  comments 
were  made  to  drivers,  then  attempting  to  organize, 
by  responsible  agents  who  exercised  hiring  and  fir- 
ing authority  over  them.  Nor  can  the  contention  that 
the  statements  were  mere  expressions  of  opinion 
have  validity  when  the  utterances  are  placed  in 
juxtaposition  to  the  totality  of  events  occurring  at 
this  time.  What  might  otherwise  be  a  harmless  ex- 
pression of  honest  personal  opinion  takes  on  a  dif- 
ferent color,  when  uttered  to  or  overheard  by  an 
employee  who  joins  a  union  to  better  his  working 
conditions,  or  is  made  during  controversy  between 
employees  and  employer  over  the  former's  rights  to 
self -organization.  It  was  the  respondent's  entire 
course  of  conduct  during  the  period  in  question,  as 
well  as  the  statements  made  by  its  supervisoiy  em- 
ployees, that  had  this  coercive  effect.  Their  views 
about  the  Union  merged  into  and  were  only  a  part 
of  respondent's  total  conduct  designed  to  forestall 
the  Union.i^ 


i^See  N.L.R.B.  v.  Virginia  Electric  and  Power 
Company,  314  U.S.  469.  See  also  the  language  of 
Learned  Hand,  Circuit  Judge,  in  N.L.E.B.  v.  The 
Federbush  Co.,  Inc.,  121  F.  (2d)  954  (CCA.  2). 
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The  undersigned  concludes  and  finds  that  the  re- 
spondent through  its  agents,  by  interrogating  em- 
ployees about  the  Union  and  union  activities;  by 
expressing  a  preference  for  the  Association  as  its 
"own  organization";  by  threatening  directly  and  in- 
directly employees  with  termination  of  employment 
because  of  membership  or  activity  in  the  Union, 
which  it  opposed,  and  by  the  totality  of  such  con- 
duct and  action,  interfered  with,  restrained,  and 
coerced  its  employees  in  the  exercise  of  the  rights 
guaranteed  in  Section  7  of  the  Act. 

The  undersigned  makes  no  finding  based  upon  the 
testimony  of  R.  E.  Miller  that  on  March  9,  1942, 
Miller  was  offered  a  job  as  truck  driver  by  Hen- 
ninger  and  then  asked  "how  he  stood  with  the 
union."  The  undersigned  is  satisfied,  based  upon 
Henninger's  testimony,  that  the  remark  was  a  nat- 
ural one  made  upon  circumstances  which  reasonably 
induced  the  question.  In  December  1941,  Hen- 
ninger  had  offered  Miller  a  job  on  the  loading  dock 
and  Miller  had  refused,  on  advice  of  the  Union. 
This  he  told  Henninger.  It  seems  understandable 
that,  once  having  refused  a  job  because  of  union 
advice,  when  next  offered  a  job  Henninger  would 
want  to  know  whether  the  same  advice  still  barred 
acceptance. 

C.     The  discriminatory  discharges 
1.     Leo  Archibald 
Archibald  was  first  employed  by  the  respondent 
as  a  truck  mechanic  and  welder  on  January  25,  1941. 
His  duties  included  the  general  repair  and  main- 
tenance of  trucks  and  trailers  and  the  welding  and 
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repair  of  transportation  tanks.  Archibald  started 
at  50  cents  an  hour  and  about  March  1,  1941,  his 
hourly  wage  was  raised  to  60  cents.  He  joined  the 
Association  in  January  1941,  and  signed  an  appli- 
cation card  in  the  Machinists  in  September  1941. 

Archibald  talked  to  the  drivers  concerning  the 
Union  and  discussed  with  them  ways  and  means  of 
bettering  their  working  conditions.  He  took  some 
drivers  and  Oran  Thomas,  another  mechanic,  to 
Rosqvist's  home,  where  they  signed  application 
cards  and  later,  at  Rosqvist's  request,  collected  in- 
itiation fees  and  dues  from  drivers  and  machinists. 
A.  Stanley  Merrill  testified  that  Archibald  spoke  to 
him  on  a  number  of  occasions  about  the  Union  and 
that  he  ''might  have  been"  influenced  by  Archi- 
bald's efforts  in  this  regard.  Archibald  was  never 
questioned  by  the  respondent  concerning  his  own 
union  affiliation,  but  Rice  did  ask  him  about  the  af- 
filiation of  the  drivers.  Although  Rice  and  Gilbert 
Moyle  denied  any  knowledge  of  Archibald's  union 
membership  or  activities,  their  denial  is  unworthy 
of  belief  and  it  is  a  fair  surmise,  in  view  of  the 
other  circumstances  of  the  case,  that  Rice,  at  least, 
was  aware  of  his  union  membership.  In  a  small 
plant  like  the  present  one  it  is  a  reasonable  infer- 
ence that  knowledge  of  Archibald's  extensive  union 
activities  came  to  the  notice  of  higher  management 
officials.!^ 

The  Board  alleged  that  Archibald  was  discharged 
on  November  14,  1941,  because  of  his  membership 


19N.L.R.B.  V.  Abbott  Worsted  Mills,  127  F.  (2d) 
438  (CCA.  1). 
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drink  intoxicating  liquor  and  he  testified  that  at  no 
time  during  his  employment  did  he  specifically 
^peak  to  or  caution  Archibald  about  this  habit. 

Archibald  admitted  that  he  would  take  a  drink 
occasionally,  and  had  been  drunk  on  occasions,  but 
denied  drinking  on  the  job  or  appearing  for  work 
in  a  drunken  condition.  He  attributed  his  illnesses 
and  relapses  complained  of  by  Brown  and  Rice  to 
stomach  ulcers  for  which  he  had  previously  been 
under  medical  treatment.  He  also  admitted  that 
Bice  had  complained  about  the  welding  job  and  that 
he  was  once  criticized  for  slowness;  that  he  did  ab- 
sent himself  from  work  on  three  or  four  days  due 
to  illness  and  on  another  occasion  for  personal  rea- 
sons; and  that  on  Monday,  November  10,  he  did  re- 
port for  work,  felt  ill,  and  asked  for  and  received 
permission  to  go  home.  Although  Rice  testified  to 
the  contrary,  Archibald  admitted  that  on  one  occa- 
sion Rice  told  him  he  would  have  to  let  whiskey 
alone  if  he  wanted  to  work;  that  he  thought  Rice 
was  joking  and  told  him  to  fire  him  if  he  ever  came 
to  work  drunk. 

Archibald's  working  hours  averaged  9  to  9^2 
hours  a  day,  including  Sunday,  during  the  period 
of  his  employment.  The  mechanics  were  off  duty 
two  Sundays  a  month,  and  when  they  accumulated 
overtime  above  40  hours  were  accustomed  to  take 
off  a  day,  combining  it  with  Sunday,  without  asking 
permission.  This  fact  partially  explains  Archi- 
bald's 37  absences,  including  25  Sundays,  over  a 
period  of  about  10  months.  Brown,  during  the  same 
period,  was  absent  13  days,  including  9  Sundays, 
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and,  because  of  his  seniority  and  ability,  was  ac- 
customed to  work  more  Sundays  than  the  other  me- 
chanics. Between  June  1  and  August  23,  1941,  me- 
chanic Boyer  was  off-shop  16  days,  inehiding  10 
Sundays,  and  mechanic  Thomas  was  absent  eight 
days,  including  five  Sundays,  between  September  3 
and  November  13.  According  to  Archibald's  un- 
contradicted testimony,  he  was  absent  only  once 
without  permission.  Thus,  on  a  comparative  basis» 
the  record  of  Archibald's  absences  alone  is  not  per- 
suasive as  grounds  for  dismissal. 

On  coming  to  work  on  Friday,  November  14, 
Archibald  changed  clothes,  unlocked  his  tools, 
and  Rice  told  him  for  the  first  time  of  his  discharge. 
He  testified  that,  on  inquiry  as  to  cause.  Rice  re- 
plied, "for  getting  drunk  and  laying  off  work." 
Archibald  asserted  that  he  laughed  at  this  rejoinder 
and  remarked  that  both  men  ''knew  what  it  was 
about."  Rice  testified,  on  the  contrary,  that  he  ''ex- 
plained that  our  work  had  slowed  up  considerably, 
and  that  his  work  was  unsatisfactory  and  that  I  just 
wouldn't  need  him  any  more,"  and  Archibald  ac- 
cepted this  statement.  He  denied  any  statement 
about  Archibald's  drinking.  The  undersigned  ac- 
cepts Archibald's  account  of  what  was  said  to  him 
on  November  14. 

Gilbert  Moyle  testified  that  he  asked  Rice  about 
November  1  why  he  continued  to  put  up  with  Archi- 
bald's conduct  and  Rice  replied  that,  as  soon  as  the 
work  then  on  hand  was  completed,  Archibald  would 
be  fired.  Rice  testified  that  he  made  up  his  mind 
to  discharge  Archibald  on  Monday,  November  10, 
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when  Archibald  "came  out  and  couldn't  work." 
Why  judgment  to  discharge  was  not  exercised  on 
November  10  and  why  Archibald  continued  to  work 
until  November  14  is  not  satisfactorily  exj)lained. 
Although  it  may  be  true  that  by  November  13  Archi- 
bald had  completed  a  specific  work  assignment,  the 
overall  picture  of  the  respondent's  operations  in- 
dicates rather  clearly  that  work  in  the  garage  con- 
tinued unabated  after  that  date.  Brown  testified 
that  the  garage  "had  all  the  work  we  could  handle" 
at  this  time.  The  undersigned  is  not  convinced  or 
persuaded  by  the  testimony  of  Rice  that  the  decision 
to  discharge  Archibald  was  reached  on  November  10. 
It  is  the  undersigned's  considered  judgment  that 
although  Archibald's  absences,  ability  as  a  worker, 
and  illness,  whether  caused  by  ulcers  or  drink,  may 
have  contributed  in  part  to  his  discharge,  the  under- 
Ijdng  motive  and  real  cause  for  the  respondent's 
discharge  of  Archibald  on  November  14  is  f oimd  m 
his  union  activities  and  the  union  membership  of  the 
drivers  with  whom  he  was  so  closely  identified.  The 
incidents  of  allegedly  reprehensible  conduct  cited 
by  the  respondent  as  justification  for  Archibald's 
discharge  occurred  several  months,  except  for  his 
absence  on  November  10,  before  his  discharge.  With 
respect  to  this  latter  occasion  the  evidence  is  con- 
flicting and  contradictory  as  to  the  reason  for  Archi- 
bald's absence.  Rice  concluding  from  Archibald's 
appearance  that  he  had  been  drinking.  To  the  un- 
dersigned it  is  reasonably  apparent  that  resurrec- 
tion of  these  various  incidents  was  an  attempt  to 
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'^ justify  *  *  *  discharge  in  retrospect,  and  that  they 
did  not  motivate  his  dismissal,  "^o 

The  undersigned  finds  that  Archibald  was  dis- 
charged because  of  his  union  membership,  more  par- 
ticularly his  activities  in  behalf  of  the  Union  and 
because  of  his  close  association  with  its  members, 
and  that  b}^  thus  discharging  Archibald,  the  re- 
spondent discriminated  in  regard  to  his  hire  and 
tenure  of  employment,  and  thereby  discouraged 
membership  in  the  Machinists  and  the  UnioBi,  and 
terfered  with,  restrained,  and  coerced  its  em- 
ployees in  the  exercise  of  the  rights  guaranteed  in 
Sction  7  of  the  Act. 

2.  The  truck  drivers  at  Pocatello 
Sequence  of  events 
The  respondent  had  an  extensive  fleet  of  automo- 
tive equipment  for  the  distribution  of  its  products, 
including  passenger  cars,  light  and  heavy  gasoline 
trucks,  trailers,  and  semi-trailers.  On  August  22, 
194Q,  the  Firemen's  Insurance  Company  of  Newark, 
New  Jersey,  and  The  Metropolitan  Casualty  Insur- 
ance Company  of  New  York,  both  hereafter  called 
the  Insurance  Company,  issued  a  joint  policy  FM 
199,  extending  protection  on  this  equipment  against 
losses  due  to  tire,  theft,  property  damage,  personal 
liability,  and  collision.  The  same  policy  also  cov- 
ered the  automotive  equipment  of  Covey  and  Idaho, 
because,  in  the  words  of  Decker  Little,  branch  mana- 
ger of  the  Insurance  Company,  all  three  corpora- 


20Beckerman  Shoe  Corporation  of  Kutztown  and 
United  Shoe  Workers  of  America  (C.I.O.),  43  N.L. 
E.B.,  No.  75. 
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tions  ''were  so  closely  interwoven."  Not  only  ve- 
hicles driven  by  the  respondent's  truck  drivers  at 
Pocatello  were  thus  covered,  but  also  the  vehicles, 
passenger  and  truck  alike,  driven  by  any  agent  of 
the  respondent.  Covey,  and  Idaho. 

According  to  Little,  between  August  1940  and 
August  1941,  the  Insurance  Company  suffered  disas- 
trous losses  on  its  policy  FM  199,  the  loss  ratio 
exceeding  100  percent  of  the  allotted  premium.21 
In  July  1941,  the  Insurance  Company  was  loath  to 
renew  but,  after  conferring  with  the  respondent,  did 
so  in  the  hope  "that  the  line  would  not  continue  to 
show  a  loss  ratio."  Accordingly,  on  August  22, 
1941,  R.  S.  Turner,  an  authorized  agent  of  the  In- 
surance Company  at  Pocatello,  issued  a  renewal 
policy,  FM  227,  continuing  the  coverage  over  the 
automotive  equipment  of  the  respondent.  Covey,  and 
Idaho. 


2iThe    record 

discloses   the    following   losses    paid   on   this 

policy  : 

Date 

Driver 

Loss 

Dec.  11,  1940 

Henry  Henricksen 

$  298.53  property  dam- 
age 
2000.00  public  liability 

May  15,  1941 

Boyd  Cornia 

2500.00  public  liability 

June  10,  1941 

Fred  Pearson 

299.00  collision 
1250.00 

August  15,  1941 

Hollis  Walker 

25.10  property  dam- 
age 

Henricksen  and  Cornia  were  drivers  on  the  respondent's 
Pocatello  pay  roll.  Pearson  was  a  "lessee  account"  at  Challis, 
Idaho,  and  the  loss  was  on  a  1941  tank  truck  belonging  to  the 
respondent.  Walker  was  either  an  agent  of  Covey  or  Idaho  and 
covered  under  the  blanket  policy. 
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The  respondent's  accident  experience  under  the 
renewal  policy  showed  no  signs  of  improvement. 
Between  August  31  and  November  5,  1941,  the  In- 
surance Company  paid  on  13  claims  arising  out  of 
accidents.22  The  respondent  was  aware  of  these  ac- 
cidents, as  well  as  those  experienced  under  its  older 
policy.  From  time  to  time  during  the  life  of  the 
older  policy  it  had  made  desultory  attempts  to  re- 
duce its  loss  ratio  by  holding  meetings  at  which 


22The  date 

of 

accident,  driver 

involved,  and  loss  is  shown 

in  the  table  below 

Date— 1941 

Driver 

Amount  of  loss 

August  31 

Conrad 

$       7.00  property  damage 

Sept.    6 

Ellingford 

112.50      " 

Sept.  12 

Whitesides 

50.00       " 
1044.10  collision 

Oct.    4 

Zollman 

90.35  property      " 

Oct.  16 

Douglas 

90.40       " 
1926.00  collision 
52.55 

Oct.  22 

Crawshaw 

26.45  property      " 

Oct.  24 

White 

215.00       " 
249.04  collision 

Nov.    5 

Patterson 

625.00       " 

Oct.  24 

White 

315.00      " 
[Turner,  who  testified  con- 
cerning these  claims,  was 
unable  to  state  with  clar- 
ity whether  the  driver  in-- 
volved  in  this  latter  acci- 
dent was  White  or  White- 
sides.] 

Ellingford,  Whitesides,  and  Patterson  were  on  the  Pocatello 
pay  roll;  Douglas  worked  under  Stiff  at  Baker,  Oregon.  The 
Dther  drivers  mentioned  above  drove  the  respondent's  equip- 
ment, or  that  of  Covey  and  Idaho,  at  places  other  than  Poca- 
tello. 


108  Natio7ial  Labor  Relations  Board 

the  drivers  were  urged  to  exercise  more  care  in  driv- 
ing. These  meetings,  according  to  Rice,  were  held 
"just  at  random"  and  it  is  clear  from  all  the  evi- 
dence that  the  respondent  did  not  undertake  in  an 
organized  and  systematic  way  to  fashion  a  safety 
program  to  which  its  drivers  had  to  adhere. 

On  October  27,  1941,  Little  wrote  the  respondent 
insisting  that  it  do  something  to  reduce  its  accident 
frequency  and  losses,  and  threatening  to  cancel 
upon  the  occurrence  of  another  loss.  This  letter 
was  never  answered  by  the  respondent.  Ayers,  a 
driver,  heard  that  the  respondent  received  this  let- 
ter and  was  aware  of  the  threat  to  cancel  on  the 
next  occurrence  of  a  major  accident. 

On  November  5,  Patterson,  a  driver,  was  in- 
volved in  a  collision  on  which  the  Insurance  Com- 
pany paid  a  claim  of  $625. -^  On  November  8,  Little 
called  upon  Gilbert  Sheets,  the  respondent's  presi- 
dent, in  Salt  Lake  City  and  informed  him  that  he 
was  forced  to  cancel  policy  FM  227.  Sheets  there- 
upon informed  Gilbert  Moyle  of  this  fact.  On  Mon- 
day, November  10,  Copening  at  Pocatello  received 
telegraphic  notice  of  cancellation,  effective  as  of 
noon,  November  11.'^^  Little  testified  that  the  policy 


23He  was  discharged  prior  to  November  14,  be- 
cause of  this  accident. 

24This  finding  is  based  upon  Copening 's  testi- 
mony. Gilbert  Moyle  testified  he  received  the  tele- 
gram and  showed  it  to  Copening.  The  telegram 
read  as  follows: 

Due  to  High  Loss  Ratio  Experienced  On 
Equipment  Owned  By  Your  Corporation  For 
Past  Few  Years  We  Are  Cancelling  Off  Policy 
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was  cancelled  at  the  election  of  the  Insurance  Com- 
pany because  "the  frequency  of  collision  claims  and 
property  damage  claims"  had  practically  wiped 
out  the  premium  charges  set  up  to  cover  losses.  In 
cancelling  the  policy  the  Insurance  Company  made 
no  attempt  to  segregate  losses  attributable  to  the 
respondent's  drivers  as  distinguished  from  those 
caused  by  Covey  or  Idaho.^s  Following  receipt  of 
th^  telegram  on  the  10th,  Gilbert  Moyle  and  Co- 
pening  discussed  the  situation  and  quickly  came  to 
the  decision  that  the  respondent's  trucks  could  not 
operate  without  new  insurance.  Between  Novem- 
ber 11  and  13,  they  did  not  effectuate  new  cover- 
age. 

Sheets,  was  also  an  officer  of  E.  L.  Sheets  Com- 
pany, of  Salt  Lake  City,  an  insurance  broker,  and 

FM  227  By  Registered  Cancellation  Notice  to 
Be  Effective  November  17,  1941,  Noon 
Standard  Time.  Please  Make  Other  Ar- 
rangements For  Insurance. 

25Turner  testified  that  the  major  losses  were 
caused  by  collisions  due,  according  to  adjusters' 
reports,  to  the  negligence  of  drivers.  The  respond- 
ent asserted  that  its  accidents  were  caused  by  neg- 
ligence on  the  part  of  the  drivers  occasioned  by 
excessive  speed  in  driving.  The  true  cause  for  all 
or  a  majority  of  the  accidents  need  not  be  deter- 
mined by  the  undersigned,  for  none  of  the  drivers 
here  involved  was  discharged  for  any  alleged  neg- 
ligence in  the  use  of  the  respondent's  equipment. 
This  latter  statement  is  subject  to  the  following 
qualification:  The  respondent  urges  it  discharged 
Wayne  Douglas  for  an  accident  on  October  16, 
1941.  The  case  of  Douglas  is  considered  separately 
below. 
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had  engaged  in  the  general  insurance  business  for 
about  20  years.    On  the  morning  of  November  12, 
he  and  Henry  Moyle  held  a  conference  at  which 
they  discussed  the  cancellation  of  the  policy  and 
the  situation  of  the  drivers.    According  to  the  tes- 
timony of  both  Sheets  and  Henry  Moyle,  after  a 
lengthy  conference  and  consideration  of  all  factors 
raised  by  the  cancellation,   it  was   there   decided, 
without  consultation  of  Gilbert  Moyle,  that  the  only 
way  to  secure  a  new  policy  by  November  17  was  to 
discharge  all  of  the  drivers.    According  to  Sheets, 
the  decision  to  discharge  all  drivers  was  for  the 
reason  that,  '"   .  .  .  there  were  so  many  of  them, 
and  you  couldn't  pick  one  or  two  out  of  the  bunch, 
because  it  wasn't  one  or  two  but  a  majority  of 
them,   .   .   .;"  and  the  discharge   of  all  would  be 
convincing  evidence  that  the  respondent  was  "seri- 
ous in  trying  to  get  a  decent  loss  ratio."    Accord- 
ing to  Henry  Moyle,  he  and  Sheets,  "came  to  the 
conclusion  that  without  the  discharge  of  our  driv- 
ers, we  would  not  be  able  to  get  anybody  to  con- 
sider the  re-writing  of  our  insurance."     He  tes- 
tified further  that  Sheets  informed  him  every  pos- 
sible  insurance   agency   had   been   contacted,   that 
at  the  time  no  favorable  reply  had  been  received 
and  "nothing  short  of  a  complete  change — definite 
change — in  our  set-up  would  be   sufficient  to  put 
us  in  a  position  where  any  of  the  companies  would 
consider  us,"  and  since  neither  the  equipment  nor 
job  to  be  done  could  be  changed,  they  "came  to  the 
conclusion  that  there  was  only  one  thing  that  could 
be  changed,  and  that  was  the  drivers." 
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Quite  aside  from  the  rule  of  the  Interstate 
Commerce  Commission  requiring  insurance  for  in- 
terstate carriers,  or  the  respondent's  inability  to 
provide  insurance  as  a  self-insurer,  it  is  api3ropri- 
ate  to  consider  certain  other  factors,  including 
available  evidence  covering  the  experience  and  driv- 
ing records  of  the  Pocatello  drivers. 

Sheets  and  Henry  Moyle  knew  of  the  losses 
which  the  respondent  had  incurred  and  both  were 
familiar  with  the  insurance  problem  created  by 
these  losses.  Both  men  previously  had  never  hired 
or  fired  any  employee  at  the  refinery,  and  yet  al- 
legedly made  their  decision  on  November  12  with- 
out consulting  the  plant  personnel  directly  in 
charge  of  operations.  It  is  undisputed  that  in 
reaching  this  important  decision  neither  man  had 
before  him  the  individual  record  of  any  driver  as 
to  his  driving  experience  and  accidents  or  made 
any  attempt  to  limit  the  effect  of  their  decision  to 
only  those  drivers  responsible  for  losses.  Sheets 
was  aware  of  the  fact  that  some  of  the  accidents 
were  caused  by  drivers  employed  by  Covey  or  Idaho 
and  that  many  of  the  Pocatello  drivers  had  never 
had  an  accident.  He  testified  that  he  assumed 
without  inquiry  that  the  substantial  losses  involved 
transport  trucks  driven  by  Pocatello  drivers  and 
made  no  attempt  to  segregate  any  loss  caused  by 
drivers  of  Covey  or  Idaho  because  they  were  not 
*'the  main  offenders."  That  there  is  no  basis  for 
any  such  over-all  assumption  is  shown  by  the  loss 
under  the  previous  policy  incurred  by  Pearson,  an 
Idaho  employee,  involving  $1549.00.     Henry  Moyle 


112  National  Labor  Relations  Board 

testified  that  the  respondent's  application  for  in- 
surance only  received  serious  consideration  after 
the  discharge  of  the  drivers.  There  is  no  evidence 
that  any  insurance  company  required  as  a  condi- 
tion to  the  issuance  of  a  policy  the  discharge  of 
all  the  drivers  employed  prior  to  November  14. 
Furthermore,  there  is  no  adequate  explanation  why 
the  discharge  of  drivers  never  involved  in  any  ac- 
cident would  cause  the  respondent's  application 
for  insurance  to  receive  more  serious  considera- 
tion. Additional  light  is  thrown  upon  the  decision 
of  Sheets  and  Henry  Moyle  by  examination  of  the 
driving  records  of  the  discharged  drivers.  Ayers, 
Brower,  Campbell,  Hill,  Davis,  Heckert,  Ray,  Stan- 
ford, and  Miller  never  had  an  accident  during  the 
period  of  their  employment.  Evans  and  Fowler 
were  involved  in  slight  accidents  where  the  question 
of  fault  is  an  open  one.  Cornia  was  absolved  of 
blame  for  a  serious  accident,  and  five  men,  Hendick- 
sen,  Whitesides,  Merrill,  Ellingford,  and  Burkhold- 
er  were  involved  in  serious  accidents.  Copening  and 
Gilbert  Moyle  testified  to  observation  of  the  speed 
and  carelessness  with  which  the  respondent's  driv- 
ers drove  trucks.  Yet,  despite  this  observation  and 
their  knowledge  of  losses,  there  is  no  clear  or  com- 
pelling evidence  that,  prior  to  November  14,  other 
than  for  sporadic  meetings  of  the  drivers  at  which 
careful  driving  was  stressed  and  the  discharge  of 
Patterson,  the  respondent  otherwise  disciplined 
those  who  allegedly  were  responsible  for  the  acci- 
dents. 
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Henry  Moyle  came  to  Pocatello  on  the  afternoon 
of  November  13.  There,  according  to  his  own  tes- 
timony, he  informed  his  brother,  Gilbert  Moyle,  and 
Copening  of  the  decision  reached  the  previous  day 
in  Salt  Lake  City  to  discharge  the  drivers  and 
discussed  the  possibilities  of  securing  new  drivers. 
Gilbert  Moyle 's  testimony  concerning  this  confer- 
ence is  somewhat  different.  He  testified  at  first 
that  Henry  Moyle  recited  that  the  matter  had  been 
discussed  with  Sheets  ''and  that  it  would  be  abso- 
lutely necessary  to  discharge  the  drivers."  Later 
on  cross-examination  he  testified: 

Q.  Now,  it  is  true,  is  it  not,  that  the  de- 
cision to  discharge  the  drivers  had  already  been 
made  by  Mr.  Moyle  before  he  arrived  here — 
Mr.  Henry  Moyle?  A.     No,  I  think  not. 

Q.     The  decision  wasn't  made 

A.     If  he  had,  he  didn't  tell  me  about  it. 

He  testified  finally  with  respect  to  this  issue: 
Q.  Touching  the  decision  to  discharge  the 
drivers,  concerning  which  you  have  been  ques- 
tioned, when  Henry  Moyle  came  up  from  Salt 
Lake  City,  state  whether  or  not  you  were  in- 
formed that  that  decision  to  discharge  the  driv- 
ers had  already  been  made  by  Mr.  Moyle  and 
Mr.  Sheets  ?  A.     I  think  that  it  had. 

Q.     So  you  were  simply  advised 

A.  I  was  advised  to  discharge  them,  and  I 
went  ahead  and  did  so. 

Copening 's  testimony  concerning  this  meeting  on 
November   13  is  more   explicit  concerning   the   fi- 
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nality  of  discharge  allegedly  determined  upon  the 
day  before.  He  testified  that  Henry  Moyle  in- 
formed him  that  in  order  for  the  respondent  to 
secure  insurance  it  was  necessary  to  discharge  the 
old  drivers  and  that  this  determination  was  made 
on  the  afternoon  of  November  13. 

Thus  it  is  by  no  means  clear,  based  upon  the 
testimony  of  the  respondent's  own  witnesses,  when 
the  decision  to  discharge  was  made  and  by  whom. 
According  to  Copening,  it  was  made  on  November 
13.  Indeed,  it  seems  hardly  likely  that  Sheets  and 
Henry  Moyle,  knowing  as  little  as  they  did  of  the 
actual  plant  operations  and  personnel  problems, 
would  have  come  to  such  a  major  and  final  decision 
without  consulting  Gilbert  Moyle.  The  under- 
signed believes,  and  finds,  that  the  actual  decision 
to  discharge,  together  with  means  of  executing 
the  decision,  was  made  the  afternoon  of  Novem- 
ber 13  at  Pocatello,  and  not  on  November  12  in 
Sale  Lake  City. 

In  reaching  this  decision  on  November  13  and 
thereafter  in  carrying  it  out,  neither  Gilbert  Moyle, 
Copening,  nor  Rice  made  effort  to  retain  in  the 
respondent's  employ  those  drivers  whose  records 
were  beyond  reproach.  The  discharges  were  made 
throughout  the  day  of  November  14  in  the  following 
manner :  About  9  o  'clock  in  the  morning  Rice  tele- 
phoned all  the  drivers  at  their  homes  and  asked 
them  to  report  to  the  plant.  Even  at  this  hour, 
Evans  had  a  premonition  that  the  drivers  were  to 
be   discharged   and  he   so   informed   Merrill.     The 
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drivers  who  were  in  Pocatello  at  the  time  and  had 
been  called  by  Rice,  reached  the  plant  between  9 :30 
and  11:30  a.  m.  The  men  waited  around  the  yard 
until  11 :45  a.  m.,  when  they  were  issued  their  checks 
and  told  of  their  discharge  because  of  the  policy  can- 
cellation and  that  the  respondent  was  hiring  new 
drivers.  The  drivers  who  were  not  in  town  that 
morning  were  informed  of  their  discharge  later  that 
afternoon  and  evening  on  their  return  to  the  plant 
from  their  out-of-town  trips.  All  drivers  later  re- 
ceived separation  notices  which  stated  that  their 
services  were  "terminated  due  to  reorganization 
made  necessary  by  cancellation  of  insurance."  The 
respondent  gave  no  explanation  for  discharging  the 
men  on  November  14  instead  of  November  15,  the 
end  of  the  regular  pay  period. 

The  day  of  the  discharges  was  the  day  the  Union 
presented  its  proposed  contract.  The  Union's  com- 
mittee, with  the  assistant  of  Brandt  and  Rosqvist, 
drafted  a  proposed  contract  and  the  committee 
agreed  that  Brandt  and  Rosqvist  would  present  it  to 
the  respondent.  A.  C.  Thompson,  who  was  em- 
ployed by  the  Pocatello  Central  Trades  and  Labor 
Council,  testified  that  he  accompanied  Brandt  to  the 
respondent's  office;  that  they  arrived  there  about 
10 :15  or  10 :20  and  departed,  after  a  brief  conference 
with  Copening  and  Gilbert  Moyle,  20  or  25  minutes 
later.26  The  only  issue  in  dispute  as  it  atfects  the 
present  discussion  is  the  time  Brandt  and  Thompson 


26The  substance  of  this  conference  as  it  affects 
the  allegation  that  the  respondent  refused  to  bar- 
gain is  considered  hereafter. 
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reached  the  respondent's  office.  Copening  testified 
they  arrived  at  11 :30  a.  m.  and  that  while  they  were 
in  his  office  he  time-stamped  the  submitted  contract. 
The  time  stamp  indicates  the  contract  was  stamx3ed 
at  this  hour.  Gilbert  Moyle  fixed  the  time  of  their 
arrival  as  "around  noon"  and  testified  that  all  the 
drivers'  checks  had  already  been  made  out  and  a 
great  part  distributed  before  their  arrival.  Aside 
from  this  conflict,  this  much  is  clear:  (1)  the  in- 
to wn  drivers  were  called  by  Rice  around  9  o'clock 
to  report  to  the  plant;  (2)  nothing  was  said  at  the 
conference  by  Copening  or  Moyle  to  Brandt  and 
Thompson  about  the  discharge  of  the  drivers;  and 
(3)  the  submission  of  the  contract  confirmed  what 
Ayers  had  told  Rice  that  the  Union  was  demanding 
$185  a  month  for  the  regular  drivers. 

After  receiving  his  check  on  November  14,  Evans 
saw  Gilbert  Moyle  and  requested  a  letter  of  recom- 
mendation. He  was  told  that  he  had  been  ordered 
discharged  by  the  Insurance  Company  and  w^as  re- 
ferred to  Copening.  Although  Moyle  denied  this, 
his  denial  cannot  be  credited  for  the  following  rea- 
son :  Sometime  thereafter,  Evans  went  to  Salt  Lake 
City  to  see  Little  and  there  explained  that  the  driv- 
ers were  unable  to  obtain  work  because  the  Insur- 
ance Company  had  effected  their  discharge.  On 
December  18,  Little  wrote  Evans  that,  in  cancelling 
the  policy,  the  Insurance  Company  had  "never  re- 
quested the  discharge  of  any  drivers." 

Reference  has  been  made  previously  to  the  ques- 
tions concerning  union  membership  asked  of  Trevor 
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Moss  and  Merlin  Bowman  on  November  15  and  16 
when  they  were  hired  as  new  drivers,  and  to  Shep- 
pard's  conversation  with  Williams  at  Boise  con- 
cerning the  Union  membership  of  drivers  in  that 
plant.  Moss  had  some  difficulty  w^ith  one  of  the 
discharged  drivers  in  December.  Hearing  of  this, 
Rice  cautioned  Moss  to  avoid  associating  with  these 
men  in  order  to  prevent  an  further  unpleasantness. 
Moss  testified  that  Rice  remarked,  "Some  of  the 
fellows  are  under  the  impression  that  you  are  just 
working  here  temporarily,  .  .  .  You  have  a  job  as 
long  as  you  go  ahead  and  do  your  work  .  .  .  Those 
sons  of  bitches  are  never  going  to  drive  out  here 
again."  Rice  admitted  that  he  cautioned  Moss  to 
avoid  the  discharged  drivers  but  denied  the  other 
remarks  imputed  to  him  by  Moss.  The  undersigned 
accepts  Moss'  testimony  and  finds  Rice  did  make 
these  statements.  Rice  hired  all  the  new  drivers 
and,  by  November  20,  had  a  full  crew  of  18  men. 
Whereas  the  discharged  men  had  received  $160  a 
month,  the  new  drivers  were  paid  $175  a  month,  $10 
less  than  the  Union  was  demanding. 

One  day  in  December  1941,  Evans  had  gone  to  the 
plant  and  was  engaged  in  a  friendly  conversation 
with  Foreman  Henninger  on  the  loading  dock.  Hen- 
ninger  remarked  that  it  was  unfortunate  that  the 
drivers  had  been  discharged  because  the  insurance 
had  been  cancelled.  Evans  replied  that  the  dis- 
charge was  not  caused  by  the  cancellation  of  the 
policy  but  because  the  drivers  had  joined  the  Union. 
He  testified  further  that  Henninger  "kind  of  hung 
his  head  and  studied  a  little  bit,  and  he  said,  'Well, 
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maybe  you  are  right. '  He  said  '  I  knew  you  fellows 
belonged  to  the  union  a  long  time  before  you  were 
fired.'  "  Henninger  admitted  that  he  had  a  con- 
versation with  Evans  in  December  and  that  he  made 
the  remark  "that  it  was  too  bad  that  the  insurance 
was  cancelled  and  that  the  boys  were  all  thrown  out 
of  work. ' '    He  testified  further  as  follows : 

Q.  At  the  time  you  made  that  comment,  I 
will  ask  you  whether  or  not  Mr.  Evans  said  in 
substance  or  effect  that  3^ou  knew  better,  that 
they  were  fired  because  they  belonged  to  the 
union,  to  which  you  said, — hung  your  head  and 
said,  "Maybe  you  are  right?" 

A.  I  might  have  made  that  remark,  but  I 
never  hung  my  head  and  said  "You  might  be 
right."  I  thought  Johnny  knew  me  better  than 
that. 

Q.  Did  you  make  any  comment  that  Evans 
might  be  right?  A.     No,  sir. 

The  undersigned  finds  that  Henninger  made  these 
remarks  to  Evans.  R.  E.  Miller,  one  of  the  drivers 
discharged  on  November  14,  was  rehired  as  a  driver 
on  March  10,  1942.  He  testified  that  about  March 
13  he  had  a  conversation  with  Rice.  He  testified  as 
follows  concerning  this  conversation: 

A.  Well,  he  merely  told  me  that  in  case  I 
had  anything  to  talk  over,  to  come  in  and  sit 
down  and  they  would  be  glad  to  listen  to  me  and 
also  that  during  that  meeting  in  July — I  didn't 
attend — but  he  told  me  that  it  w^as  agreed  that 
if  that  wasn't  enough  money  the  drivers  were  to 
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come  and  notify  the  office,  and  he  was  satisfied 
that  if  they  had,  the  office  would  have  done 
something  about  the  wage  scale.27 

Q.  Did  Mr.  Rice  mention  anything  about 
the  Union  directly  or  indirectly? 

A.  Well,  he  merely  stated  that  if  the  drivers 
had  come  to  the  office  instead  of  going  uptown — 
I  believe  that  was  his  words. 

Q.  If  they  had  done  that  they  would  still 
have  their  jobs? 

A.  He  didn't  say  their  jobs,  he  just  said  they 
would  be  working  now,  as  nearly  as  I  remem- 
ber it. 

Rice  denied  Miller's  testimony.  Miller  was  a  credi- 
ble witness  and  appeared  to  make  every  effort  to 
confine  his  remarks  to  the  truth.  The  undersigned 
accepts  his  testimony  and  finds  that  Rice  made  the 
remarks  attributed  to  him  by  Miller. 

Offers  of  reeemployment  to  the  discharged  drivers 
On  December  14,  1941,  Henninger  offered  White- 
sides  a  job  on  the  loading  dock  loading  trucks  with 
gasoline  at  60  cents  an  hour  for  a  40-hour  week, 
with  time  and  a  half  for  overtime.  The  next  day. 
Whitesides  informed  Henninger  that  the  Union  did 
not  care  to  have  him  accept  this  position.  Between 
February  11,  1942,  and  June  19,  1942,  Whitesides 
was    reemployed    in    the    respondent's    warehouse. 


2'7The  meeting  referred  to  is  the  one  held  in  June 
1941,  when  the  drivers  were  informed  by  Gilbert 
Moyle  that  they  would  be  put  on  a  monthly  wage 
of  $160. 
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Similar  jobs  were  offered  to  Evans,  Cornia,  and 
Miller  on  December  15.  The  men  refused  the  jobs 
on  the  advice  of  the  Union.  But  on  March  11,  1942, 
Miller  was  rehired  as  a  truck  driver.  On  Decem- 
ber 18,  Henninger  offered  Brower  a  position  on  the 
loading  dock,  which  he  accepted  on  December  20, 
working  until  February  20,  1942.  When  Brower 
quit  his  job  it  was  offered  to  Burkholder  but  he 
refused  because  he  obtained  a  position  elsewhere  as 
a  truck  driver. 

Assuming  that  Henninger 's  estimate  of  8  to  20 
hours  overtime  per  week  on  the  loading  dock  is 
accurate,  the  men  would  have  averaged  on  the  basis 
of  a  40-hour  week  with  time  and  a  half  for  overtime 
approximately  the  same  earnings  per  month  as  they 
had  made  as  truck  drivers.  It  is  clear,  however, 
that  this  was  not  an  offer  of  an  equivalent  job,  and 
by  Henninger 's  own  testimony  he  admitted  that 
nothing  was  said  to  any  of  the  truck  drivers  about 
the  restoration  of  any  of  the  previous  privileges  they 
had  enjoyed.  He  admitted  that  they  were  to  start 
on  the  loading  dock  as  new  employees.  It  is  clear 
from  the  testimony  of  Evans  and  Miller  that  in  the 
opinion  of  the  Union  the  jobs  offered  to  the  drivers 
on  the  loading  dock  were  not  the  equivalent  of  those 
they  formerly  held  as  truck  drivers  and  for  that 
reason  the  Union  did  not  want  them  to  accept  Hen- 
ninger's  offer. 

Concluding  findings 

Although  all  of  the  respondent's  officers  denied 
knowledge  of  the  drivers'  imion  membership,  their 
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denials  are  hardly  credible  in  view  of  the  extensive 
course  of  union  activit};',  the  findings  heretofore 
made  and  facts  now  to  be  recited.  Between  the 
renewal  of  the  policy  in  August,  and  notice  of  can- 
cellation on  November  10,  the  drivers  at  Pocatello 
were  engaged  in  their  efforts  to  organize  the  Union. 
In  September  and  October,  Evans  disclosed  his 
union  membership  to  service  station  operators  along 
the  road,  handling  the  respondent's  products.^^  It 
seems  reasonably  clear  that  by  November  1,  all  of 
the  drivers  operating  out  of  Pocatello,  except  K.  C. 
Brower,29  had  either  signed  applications,  paid  par- 
tial initiation  fees,  or  joined  the  Union.  On  or 
about  November  1,  the  respondent's  drivers  at  a 
meeting  in  the  Pocatello  Labor  Temple  appointed  a 
committee  consisting  of  Evans,  Chairman,  Leonard 
Fowler,  and  P.  P.  Stanger,  to  draft  an  agreement 
to  be  presented  to  the  respondent.  This  committee 
assisted  by  Brandt  and  Eosqvist  drafted  a  proposed 
contract  covering  working  conditions  and  rates  of 
pay.  On  November  13,  as  heretofore  found.  Rice 
stated  to  Ayers  that  "he  [Rice]  .  .  .  heard  the  boys 
joined  the  union,"  and  Ayers  informed  Rice  of  the 


28There  is  hearsay  evidence  upon  which  the  un- 
dersigned makes  no  finding  that  Gilbert  Moyle  and 
Copening  learned  from  service  station  operators 
that  drivers  Merrill  and  Whitesides  had  boasted  of 
their  union  membership  and  how  tough  they  were 
going  to  make  it  for  the  respondent. 

29 According  to  Ayers  and  Evans,  Brower  had  not 
joined  the  Union.  Brower  was  however  discharged 
along  with  the  drivers. 
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terms  of  the  Union's  proposed  contract  that  had 
been  prepared.  As  hereinafter  appears,  the  con- 
tract was  not  submitted  to  the  respondent  until  the 
morning  of  November  14.  In  December  1941,  Hen- 
ninger  told  Evans  that  he  too,  knew  of  the  drivers' 
union  membership  long  before  they  were  fired.  Gil- 
bert Sheets,  the  respondent's  president,  received 
daily  reports  from  the  plant  and  visited  Pocatello 
once  a  month.  Henry  D.  Moyle,  also  received  daily 
reports  from  the  refinery  and  made  frequent  visits 
to  Pocatello  and  testified  that  he  "knew  from  day 
to  day  and  week  to  week  and  month  to  month  what 
was  transpiring."  Thus,  to  credit  denials  of  union 
knowledge  on  the  respondent's  part,  would  be  to 
ignore  facts  and  circumstances  that  point  over- 
whelmingly to  the  contrary.  The  undersigned  there- 
fore finds  that  the  respondent  knew  or  believed  that 
all  of  its  drivers  at  Pocatello  had  joined  the  Union. 
In  evaluating  the  good  faith  of  the  respondent, 
consideration  has  been  given  to  the  fact  that  all 
drivers,  including  those  who  the  respondent  knew 
were  never  in  accidents,  were  discharged.  It  is 
pertinent  also  to  consider  its  failure  to  discharge 
its  other  drivers  whose  accidents  contributed  to  the 
loss  ratio.  As  heretofore  mentioned,  the  insurance 
policy  covered  the  automobile  equipment  of  Covey 
and  Idaho.  Four  of  their  drivers,  Crawshaw^,  White, 
Zollman,  and  Conrad  were  not  discharged,  and  had 
been  involved  in  four  or  five  accidents,,  included  in 
the  losses  upon  which  the  Insurance  Company  based 
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cancellation.^^  While  it  may  be  true  as  the  respond- 
ent asserts  that  it  did  not  discharge  any  Covey 
drivers,  because  these  men  did  not  drive  transport 
trucks,  this  does  not  aj^pear  to  be  the  fact  in  the 
case  of  all  Idaho  drivers,  especially  those  who 
worked  under  Sheppard's  orders  at  Boise,  four  of 
whom  at  least,  were  engaged  in  the  bulk  haul  of 
gasoline.  Two  of  these  drivers,  Pearson  and  Zoll- 
man  had  accidents  resulting  in  substantial  losses 
that  contributed  to  the  insurance  cancellation. 
Sheppard  could  have  discharged  them  at  the  time 
of  their  accidents  or  on  November  14,  had  the  re- 
spondent so  ordered. 

The  only  reasonable  inference  that  can  be  drawn 
from  this  equivocal  course  of  conduct  is  that  the 
respondent's  given  reason  for  the  discharge  of  the 
Pocatello  drivers,  was  not  the  true  reason.  The 
undersigned  so  finds. 

From  the  foregoing,  the  undersigned  finds  that  the 
respondent  knew  or  believed  that  all  the  individuals 
listed  in  Appendix  A  had  become  members  of  the 
Union  and  the  Machinists;  that  on  November  14 
the  respondent  discharged  the  said  individuals  be- 
cause of  this  knowledge  or  belief  of  their  member- 
ship in  or  activity  on  behalf  of  the  Union,  and  in 
the  case  of  Archibald  for  his  activities  on  behalf  of 


^^In  answer  to  any  possible  contention  that  these 
accidents  involved  a  small  total  loss,  there  is  the 
testimony  of  Little  that  cancellation  was  based  upon 
accident  frequency  as  well  as  excessive  loss  ratio. 
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the  Machinists  or  his  activities  on  behalf  of  the 
Union. 

The  undersigned  finds  that  by  thus  discharging 
the  employees  listed  in  Appendix  A,  the  respondent 
discriminated  in  regard  to  their  hire  and  tenure  of 
employment,  and  thereby  discouraged  membership 
in  the  Union  and  the  Machinists,  and  interfered 
with,  restrained^  and  coerced  its  employees  in  the 
exercise  of  the  rights  guaranteed  in  Section  7  of 
the  Act. 

3.     Wayne  Douglas 

Douglas  started  to  work  for  the  respondent  in 
January  1940.  He  was  thereafter  laid  off  and  re- 
hired about  August  1941  by  Kermit  Rice,  and 
worked  at  Baker,  Oregon.  The  drivers  at  Baker 
were  engaged  in  the  bulk  haul  of  gasoline  from 
Umatilla,  Oregon  and  Attalia,  Washington,  to  Baker 
and  Boise,  Idaho. 

In  September,  Douglas  was  transferred  to  Poca- 
tello  where  he  engaged  in  the  same  sort  of  work  as 
the  other  drivers.  On  September  29,  Douglas 
signed  an  application  card  in  the  Union  stating 
thereon  that  he  was  employed  at  the  respondent's 
plant  in  Pocatello.  The  finding  heretofore  made 
that  the  respondent  knew  or  believed  its  Pocatello 
drivers  had  joined  the  Union  is  equally  applicable 
to  Douglas.  Sometime  thereafter  Douglas  was  sent 
back  to  Baker.  On  October  16,  Douglas  was  in- 
volved in  a  serious  accident  at  Weiser,  Idaho,  for 
which  he  was  apparently  responsible.  He  resumed 
work  on  October  29  and  worked  continuously  there- 
after down  to  November  20,  1941.     Although  Gil- 
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bert  Moyle  testified  that  he  instructed  foreman  Stiff 
to  discharge  Douglas  because  of  the  Weiser  accident, 
it  is  clear,  as  indicated  above  from  the  respondent's 
own  records,  that  Douglas  was  not  discharged  and 
resumed  work  after  the  accident. 

Douglas  testified  that  on  November  20  Mrs.  Stiff 
instructed  him  "not  to  pull  any  more  trips,  and 
not  to  ask  any  questions."  This  testimony  is  not 
contradicted.  On  either  November  21  or  22  Doug- 
las went  to  Pocatello  to  inquire  about  his  status  and 
saw  Gilbert  Moyle  and  Copening  in  the  refinery 
office.  Douglas  testified  that  he  was  told  that  he 
was  discharged  for  the  same  reason  as  the  other 
drivers,  "on  account  of  the  insurance  was  can- 
celled." He  testified  further  that  Gilbert  Moyle 
showed  him  the  telegram  that  had  been  received 
from  the  insurance  company  effecting  cancellation 
of  the  policy. 

The  respondent  urges  that  the  discharge  of  Doug- 
las had  no  connection  with  that  of  the  other  drivers 
on  November  14,  and  that  it  bore  no  relationship  to 
the  cancellation  of  the  insurance  policy,  but  rather 
that  Douglas  was  discharged  for  his  Weiser  acci- 
dent on  October  16.  This  seems  hardly  credible  in 
view  of  the  undisputed  testimony  and  the  respond- 
ent's own  pay-roll  records  indicating  that  Douglas 
resumed  employment  on  October  29  and  worked 
continuously  until  November  20.  Gilbert  Moyle  tes- 
tified that  he  instructed  Stiff  to  discharge  Douglas 
on  October  16 ;  that  he  was  subsequently  discharged 
on  October  17  or  18;  that  he  learned  about  Novem- 
ber 16  or  17  that  Douglas  was  still  on  the  payroll; 
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and  "that  finally  Mr.  Stiff  concluded  that  for  the 
best  of  the  service",  to  "let  him  go".    On  cross- 
examination  Moyle  testified  that  he  did  not  know 
Douglas  had  resumed  work  on  October  29;  that  he 
first  discovered  this  on  examination  of  the  Baker 
payroll  on  November  21,  and  that  he  had  no  fur- 
ther conversation  with  Stiff  about  Douglas.    Stiff 
did  not  testify  and  the  respondent  offered  no  ex- 
planation for  its  failure  to  call  Stiff  to  corrobo- 
rate Moyle 's  testimony  that  Douglas  had  been  dis- 
charged on  October  17,  or  18,  or  to  explain  why 
Douglas  resumed  work  on  October  29.   Moyle 's  tes- 
timony is  indecisive,  not  clear  or  convincing  and 
in  the  absence  of  corroboration  by  Stiff  does  not 
convincingly  explain  Douglas'  discharge  five  weeks 
after  the  accident.    Copening  testified  that   when 
Douglas   reported   to   Pocatello   he   was   informed 
that  he  was  discharged  because  of  the  Weiser  ac- 
cident.   When   asked  if  he   told  Douglas  that   he 
was  discharged  for  the  same  reason  as  the  other 
drivers,  he  replied,  "I  don't  recall  that  statement. 
I  would  say  that  I  did  not  make  the  statement." 
When  asked  again  if  he  told  Douglas  that  he  was 
discharged  because  of  the  Weiser  accident,  he  re- 
plied, "As  I  recall  I  think  that  I  did,  yes."    Gil- 
bert Moyle  admitted  that  he  saw  Douglas  at  the 
plant  on  either  November  21  or  22,  but  denied  that 
he  talked  to  Douglas  or  showed  him  the  telegram. 
It  may  be  conceded  that  the  Weiser  accident  on 
October  16  would  be  a  sufficient  justification  for 
the   discharge   of  Douglas   either  at  that  time   or 
on  November  21.    But  if  the  discharge  occurring 
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more  than  five  weeks  after  the  accident  was  in  any 
proximate  degree  motivated  by  Douglas'  union 
membership  it  was  a  discriminatory  discharge  un- 
der the  Act.  This  is  the  midersigned 's  conclusion 
and  for  the  following  reasons:  (1)  Douglas  was  the 
only  member  of  the  Union  at  Baker,  Oregon;  (2) 
he  joined  the  Union  in  Pocatello  and  associated 
with  the  other  drivers;  (3)  the  respondent's  asser- 
tion that  ])ouglas  was  ordered  discharged  on  Oc- 
tober 16  is  hardly  credible  in  view  of  his  contin- 
ued employment  thereafter;  and  (4)  the  respond- 
ent's asserted  reason  that  Douglas  was  discliarged 
because  he  was  the  only  Baker  driver  involved  in 
an  accident  has  no  validity  when  consideration  is 
given  to  the  fact  that  Pocatello  drivers  who  did 
not  have  accidents  but  who  belonged  to  the  Union 
were  discharged. 

The  undersigned  therefore  finds  that  the  respond- 
ent discharged  Douglas  because  of  his  union  mem- 
bership or  activity  and  in  so  doing  discriminated 
in  regard  to  his  hire  and  tenure  of  employment 
thereby  discouraging  membership  in  the  Union  and 
interfered  with,  restrained,  and  coerced  its  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
in  Section  7  of  the  Act. 

D.     The  refusal  to  bargain  collectively 
1.     The  appropriate  unit 
The    consolidated    complaint    alleged    that    "the 
employees  of  the  respondent  employed  as  truck  driv- 
ers, excluding  the  truck  foreman,  constitute  *  *  * 
a  unit  appropriate  for  the  purposes  of  collective 
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bargaining  *  *  *."  The  respondent  in  its  answer 
denied  the  appropriateness  of  the  unit  as  alleged 
but  did  not  offer  any  testimony  in  support  of  its 
denial.  All  of  the  drivers  employed  at  Pocatello 
perform  essentially  the  same  services  and  are  paid 
the  same  salary.  Prior  to  November  1941,  they 
received  $160  a  month.  The  drivers  compose  a 
compact  and  cohesive  unit,  take  their  orders  from 
Rice  and  Henninger,  and,  except  on  the  limited 
occasions  when  some  of  the  drivers  are  engaged 
in  the  plant  clean-up,  confine  their  duties  to  the 
hauling  of  the  respondent's  petroleum  products. 
The  drivers  are  under  bond  and  are  charged  at 
times  with  the  responsibility  for  the  collection  of 
monies  owed  the  respondent  by  its  customers.  On 
November  1,  1941,  there  were  19  drivers  at  Poca- 
tello, excluding  the  foreman,  all  of  whom  were  eli- 
gible to  join  the  Union. 

The  midersigned  finds  that  the  employees  engaged 
in  the  driving  of  the  respondent's  transportation 
trucks  at  Pocatello,  excluding  the  foreman,  con- 
stituted at  all  times  material  herein,  and  that  they 
now  constitute,  a  unit  appropriate  for  the  pur- 
poses of  collective  bargaining  with  respect  to  wages, 
rates  of  pay,  hours  of  employment,  and  other  con- 
ditions of  employment,  and  that  the  said  unit  in- 
sures to  employees  of  the  respondent  the  full  bene- 
fit of  their  right  to  self-organization  and  to  col- 
lective bargaining  and  otherwise  effectuates  the  pol- 
icies of  the  Act. 
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2.     Representation  by  the  Union  of   a 
majority  in  the  appropriate  unit 

Employees  in  the  unit  above  found  appropriate 
became  interested  in  the  Union  in  the  summer 
of  1941.  By  September  29,  ten  of  the  employees 
on  the  respondent's  pay  roll  had  signed  applica- 
tions in  the  Union.  By  October  21  seven  addi- 
tional drivers  had  signed  application  blanks.  In 
addition,  two  drivers  signed  applications  which 
were  undated.  Robert  W.  Patterson,  who  signed 
an  application  on  September  29,  was  discharged 
for  cause  on  or  about  November  5  and  the  Union 
makes  no  contention  with  respect  to  his  discharge. 
Disregarding  the  two  undated  application  blanks 
and  the  application  of  Patterson  and  that  of  Doug- 
las who  had  been  transferred,  the  Union  on  Oc- 
tober 21  had  at  least  15  signed  applications  for 
membership  among  the  19  drivers  in  the  appropri- 
ate unit.  By  October  27,  17  of  the  19  drivers,  ex- 
cluding Patterson  and  Wayne  Douglas,  had  paid 
all  or  part  of  their  initiation  fees  in  the  Union. 

On  January  16,  1942,  the  charter  of  Local  No. 
440  of  the  Union  in  which  the  drivers  had  signed 
applications  and  paid  their  initiation  fees,  was  re- 
voked on  instruction  of  Daniel  J.  Tobin,  president 
of  the  International  Union,  and  a  new  charter  in- 
stalled for  Local  No.  983  as  its  successor.  Lee 
Owens  succeeded  Brandt  as  business  agent  of  the 
Union  and  all  records  of  Local  No.  440  were  turned 
over  to  Owen.  Although  Owen,  in  testifying,  could 
not  identify  the  signatures  on  the  application,  he 
stated  as  a  matter  of  personal  knowledge  that  11 
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of  the  drivers  were  members  of  the  Union.  In  ad- 
dition, six  drivers,  including  four  named  by  Owen, 
identified  their  signatures  on  the  applications,  which 
were  in  evidence.  The  respondent  and  the  Associa- 
tion offered  no  evidence  that  the  signatures  on 
the  applications  were  not  genuine. ^^  The  Union 
undertakes  to  bargain  for  those  who  have  signed 
its  applications.  It  is  well  established  that  the 
signing  of  an  application  for  membership  in  a  la- 
bor organization  in  itself  constitutes  a  designation 
of  that  organization  as  a  bargaining  agent.^^ 

The  undersigned  finds  that  on  November  14, 
1941,  and  at  all  times  thereafter,  the  Union  was 
the  duly  designated  representative  of  a  majority 
of  the  employees  in  the  appropriate  unit,  and  that, 
by  virtue  of  Section  9  (a)  of  the  Act,  it  was  the 
exclusive  representative  of  all  of  the  employees 
in  the  unit  for  the  purposes  of  collective  bargain- 
ing. 

3.     The  refusal  to  bargain 

On  November  14,  1941,  Brandt,  business  agent  of 
the  Union,  presented  the  Union's  contract  to  the 


3iln  N.L.R.B.  V.  Somerset  Shoe  Co.,  Ill  F.  (2d) 
681  (CCA.  1),  the  court  placed  on  the  respondent 
the  burden  of  going  forward  with  evidence  to  chal- 
lenge the  authenticity  of  designation  signatures 
"which  could  reasonably  have  been  checked  against 
the  signatures  of  the  employees  on  respondent's 
pay  roll." 

32N.L.R.B.  V.  Sunshine  Mining  Co.,  110  F.   (2d) 

780  (CCA.  9),  cert.  den.  312  U.  S.  678;  N.L.R.B. 

V.  Chicago  Apparatus  Co.,  116  F.  (2d)  753  (CCA. 
7). 
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respondent  at  a  conference  which  was  attended  by 
Gilbert  Moyle  and  Copening  on  behalf  of  the  re- 
spondent. The  terms  of  the  contract  were  not  dis- 
cussed by  the  parties  and  Brandt  suggested  that 
the  parties  meet  the  following  week  to  continue 
negotiations.  This  was  agreeable  to  the  respond- 
ent. Copening  stated  that  he  would  in  the  mean- 
time refer  the  Union's  contract  to  Henry  D.  Moyle 
for  study.  As  indicated  heretofore,  nothing  was 
said  during  the  conference  about  the  discharge  of 
the  drivers  which  had  occurred  that  morning  and 
Brandt  was  without  knowledge  of  this  fact.  On  the 
afternoon  of  November  14  all  of  the  discharged 
drivers  who  were  in  Pocatello  held  a  meeting  at 
which  they  appointed  John  Evans  to  accompany 
Rosqvist  and  Brandt  to  the  next  conference  with 
the  respondent. 

On  Friday  morning,  November  21  Brandt  and 
Rosqvist  accompanied  by  Evans  returned  to  con- 
fer with  the  respondent.  Present  at  the  meeting 
on  the  respondent's  behalf  were  Henry  Moyle,  Gil- 
bert Moyle,  Copening,  and  Peterson.  Brandt 
started  the  conference  by  stating  that  either  he 
or  the  committee  represented  the  Union;  that  they 
were  present  to  discuss  the  submitted  contract  and 
to  seek  reinstatement  of  the  discharged  drivers. 
Henry  Moyle,  the  respondent's  spokesman,  replied 
that  he  did  not  know  Brandt  or  Rosqvist  and  de- 
manded proof  of  the  committee's  authorization  to 
represent  the  Union.  With  respect  to  the  genuine- 
ness of  Moyle 's  first  statement,  it  is  clear  beyond 
any  doubt  that  Gilbert  Moyle,  Copening,  and  Pe- 
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terson  knew  wlio  these  men  were  and  who  they  rep- 
resented and  why  they  were  there.  Copening  ac- 
knowledged this  at  the  hearing.  In  response  to 
Moyle's  demand  for  proof  of  authorization,  Brandt 
replied  that  he  represented  52  percent  of  the  driv- 
ers but  refused  to  divulge  their  names  or  submit 
any  proof  to  substantiate  his  assertion.  It  must 
have  been  reasonably  clear  to  the  respondent's  rep- 
resentatives that  the  committee  purported  to  rep- 
resent only  the  Union.  Henry  Moyle  had  seen  the 
proposed  union  contract  and  must  have  known  by 
reading  it  that  the  Union  sought  to  bargain  only 
for  the  respondent's  drivers.  Moyle  wanted  evi- 
dence of  the  committee's  "right  to  bargain  for  the 
employees  of  the  refinery"  and  stated  that  the  re- 
spondent had  a  contract  with  the  Association  cov- 
ering the  employees  and  that  this  agreement  would 
l^revent  any  negotiations  with  the  Union  unless 
its  authority  was  established.^^  Moyle  testified  that 
he  had  the  impression  that  the  committee  sought 
to  bargain  "for  all  of  the  employees."  That  any 
such  impression  could  have  been  reasonably  enter- 
tained is  difficult  to  believe  in  view  of  the  commit- 
tee's personnel  and  the   explicit   language   of   the 


^^The  existence  of  a  contract  with  an  employer- 
dominated  organization  affords  no  justification  for 
an  employer's  refusal  to  bargain  collectively  with 
a  bona  fide  labor  organization  which  is  the  duly 
designated  representative  of  the  majority  of  its  em- 
ployees in  an  appropriate  unit.  See  N.L.R.B.,  v. 
Bradford  Dyeing  Association,  310  U.  S.  318;  N.L. 
R.B.,  V.  Wm.  Tehei  Bottling  Company,  129  F.  (2d) 
250,  (CCA.  8). 
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submitted  contract  whicli  sought  to  include  "road 
drivers,  city  pick-up  drivers,  loaders,  and  check- 
ers and  other  employees  .  .  .  properly  coming  un- 
der the  jurisdiction"  of  the  Union.  Toward  the 
close  of  the  conference  the  suggestion  of  an  elec- 
tion to  determine  representation  arose  but  it  is  not 
clear  from  the  evidence  whether  the  suggested  elec- 
tion was  to  be  a  contest  to  determine  the  right  of 
the  Union  and  the  Association  to  represent  all 
employees  or  restricted  to  the  drivers  only.  No 
agreement  was  reached  regarding  this.  Evans  ad- 
mitted while  testifying,  that  Moyle  stated  he  would 
bargain  upon  presentation  of  proper  authority  but 
the  committtee  failed  to  present  proaf  of  majority 
designation.  The  respondent  gave  no  reply  to  the 
committee's  request  for  reinstatement  of  the  driv- 
ers. The  conference  concluded  by  Brandt's  stat- 
ing that  if  the  respondent  would  not  recognize  the 
Union,  charges  would  be  filed. 

Regardless  of  the  Union's  refusal  to  present  proof 
of  its  majority  it  is  clear  that  an  employer  who 
undermines  by  means  of  unfair  labor  practices,  in- 
cluding the  discharge  of  all  union  members  in  the 
appropriate  xuiit,  the  majority  designation  of  the 
Union  seeking  to  bargain  collectively,  cannot  there- 
after excuse  his  failure  to  bargain  on  the  ground 
that  the  Union  failed  to  reveal  its  majority.  As 
fully  described  above,  the  respondent  had  com- 
pleted its  campaign  to  destroy  the  Union.  Its  con- 
duct had  plainly  placed  in  jeopardy  the  majority 
status  of  the  Union  and  indicated  its  bad  faith  in 
demanding  proof  of  a   majority.    Under  the   cir- 
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cumstances,  the  refusal  of  the  Union  to  furnish  this 
proof  or  enter  an  election  to  test  its  strength  at 
that  time  was  not  unreasonable.^^  xhe  undersigned 
concludes  and  finds  that  no  question  with  respect 
to  the  majority  status  of  the  Union  or  the  contract 
with  the  Association  excused  the  respondent's  fail- 
ure to  negotiate  with  the  Union  on  and  after  No- 
vember 21,  1941.  Such  conduct  coupled  with  the 
respondent's  destruction  of  the  Union's  majority 
by  the  discharges,  constituted  a  refusal  to  bargain 
with  the  duly  designated  representative  of  its  em- 
ployees in  an  appropriate  unit,  and  was  an  unfair 
labor  practice  within  the  meaning  of  the  Act. 

Accordingly,  the  undersigned  finds  that  on  and 
after  November  21,  1941,  the  respondent  refused  to 
bargain  collectively  with  the  Union  as  the  exclu- 
sive representative  of  its  employees  within  an  ap- 
propriate irnit,  in  respect  to  rates  of  pay,  wages, 
hours  of  employment,  and  other  conditions  of  em- 
ployment, and  that  the  respondent  thereby  inter- 
fered with,  restrained,  and  coerced  its  employees 
in  the  exercise  of  the  rights  guaranteed  in  Sec- 
tion 7  of  the  Act. 

IV.     The  effect  of  the  unfair  labor 
practices  upon  commerce 
The  midersigned  finds  that  the  activities  of  the 
respondent  set  forth  in  Section  III  above,  occur- 


3^Cf .  Matter  of  Chicago  Apparatus  Company  and 
Federation  of  Architects,  Engineers,  Chemists  and 
Technicians,  Local  107,  12  N.L.R.B.,  1002,  enf'd 
N.L.R.B.,  V.  Chicago  Apparatus  Co.,  116  F.  (2d) 
753  (CCA.  7). 
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ring  in  connection  with  the  operations  of  the  re- 
spondent described  in  Section  I  above,  have  a  close, 
intimate  and  substantial  relation  to  trade,  traffic 
and  commerce  among  the  several  States  and  tend  to 
lead  to  labor  disputes  burdening  and  obstructing 
commerce  and  the  free  flow  of  commerce. 

V.     The  remedy 

Having  found  that  the  respondent  has  engaged 
in  and  is  engaging  in  unfair  labor  practices,  the 
undersigned  will  recommend  that  it  cease  and  de- 
sist therefrom  and  take  certain  affirmative  action 
in  order  to  effectuate  the  policies  of  the  Act. 

The  undersigned  has  found  that  the  respondent 
has  dominated  and  interfered  with  the  formation 
and  administration  of,  and  has  contributed  sup- 
port to  the  Association.  The  effects  and  conse- 
quences of  the  respondent's  domination,  interfer- 
ence with,  and  support  of  the  Association,  as  well 
as  the  continued  recognition  of  the  Association 
as  a  bargaining  representative  of  its  employees, 
constitutes  a  continuing  obstacle  to  the  free  ex- 
ercise by  its  employees  of  their  right  to  self-or- 
ganization and  to  bargain  collectively  through  rep- 
resentatives of  their  own  choosing.  Because  of 
the  respondent's  illegal  conduct  the  Association 
is  incapable  of  serving  the  respondent's  employees 
as  a  genuine  collective  bargaining  agency.  Ac- 
cordingy,  the  undersigned  will  recommend  that  the 
respondent  disestablish  and  withdraw  all  recogni- 
tion from  the  Association  as  representative  of  any 
of  its  employees  for  the  purpose  of  dealing  with 
it    concerning    grievances,    labor    disputes,    wages, 
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rates  of  pay,  hours  of  employment,  or  other  condi- 
tions of  employment.2^  The  contract  of  June  1, 
1942,  between  the  respondent  and  the  Association^ 
which  by  its  terms  is  still  in  effect,  was  and  is 
part  of  the  respondent's  plan  to  frustrate  self-or- 
ganization and  to  defeat  collective  bargaining  by 
its  employees.  Moreover,  it  provides  for  recogni- 
tion of  the  Association  as  the  representative  of 
the  respondent's  employees,  although  at  the  time 
that  the  contract  was  entered  into  no  proof  was 
presented  that  the  organization  had  been  desig- 
nated by  an  uncoerced  majority  of  the  employees 
covered  by  the  contract  as  their  representative  for 
the  purposes  of  collective  bargaining.  The  lui^er- 
signed  will  therefore  reconnnend  that  the  respond- 
ent cease  and  desist  from  giving  effect  to  this  or 
any  other  contract  with  the  Association  respecting 
grievances,  labor  disputes,  rates  of  pay,  wages, 
hours  of  work,  or  other  conditions  of  employment. 
Nothing  in  the  recommendation  that  follows,  how- 
ever, shall  be  deemed  to  require  the  respondent  to 
vary  or  abandon  the  wage  rates  or  conditions  of 
employment  which  the  respondent  may  have  estab- 
lished in  conformity  with  the  contract,  as  extended, 
renewed,  modified,  supplemented,   or  superseded.^^ 


•^5 See  National  Labor  Relations  Board  v.  Link- 
Belt  Co.,  61  S.  Ct.  358;  H.  J.  Heinz  v.  National 
Labor  Relations  Board,  61  S.  Ct.  320. 

^^National  Licorice  Co.  v.  National  Labor  Rela- 
tions Board,  309  U.  S.  350,  enf'd  as  mod.  Matter 
of  National  Licorice  Co.  and  Bakery  and  Con- 
fectionery Workers  International  Union  of  Amer- 
ica, Local  Union  405,  Greater  New  York  and  Vi- 
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The  undersigned  has  found  that  the  respondent 
has  discriminated  against  the  employees  listed  in 
Appendix  A  and  Wayne  Douglas,  in  regard  to 
their  hire  and  tenure  of  employment.  The  under- 
signed is  of  the  opinion  that,  because  of  K.  C 
Brower's  association  and  employment  with  the  otlier 
drivers,  the  respondent  concluded  that  he  too  was 
a  union  member  and  therefore  discharged  him  in 
furtherance  of  its  effort  to  discourage  membership 
in  the  Union.  By  discharging  Brower,  the  respond- 
ent indicated  that  it  considered  him  to  be  in  the 
same  class  and  to  merit  identical  treatment  with 
the  union  members  whom  it  also  discharged.  The 
undersigned  will  recommend  therefore  that  the  re- 
spondent offer  to  the  employees  listed  in  Appendix 
A  and  Wayne  Douglas  full  reinstatement  to  their 
former  or  substantially  equivalent  positions  with- 
out prejudice  to  their  seniority  and  other  rights 
and  privileges,  and  make  them  whole  for  any  loss 
of  pay  they  may  have  suffered  by  reason  of  the  re- 
spondent's discrimination  against  them  by  pay- 
ment to  them  of  a  sum  of  money  equal  to  the  amount 
which  they  normally  would  have  earned  as  wages 
from  the  date  of  the  respondent's  discrimination 
against  them  to  the  date  of  the  offer  of  reinstate- 
ment, less  their  net  earnings,^"^  during  said  period. 

cinity,  7  N.L.R.B.  537;  National  Labor  Relations 
Board  v.  Stackpole  Carbon  Co.,  105  F.  (2d)  167 
(CCA.  3),  enf'g  as  mod.  6  N.L.R.B.  171,  cert. 
den.  308  U.  S.  605. 

37j3y  "net  earnings"  is  meant  earnings  less  ex- 
penses, such  as  for  transportation,  room,  and  board, 
incurred  by  an  employee  in  connection  with  obtain- 
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Having  found  that  the  respondent  refused  to 
bargain  collectively  with  the  Union,  the  under- 
signed will,  therefore,  recommend  that  the  respond- 
ent, upon  request,  bargain  collectively  with  the 
Union  as  the  duly  designated  representative  of 
the  employees  in  the  unit  found  appropriate,  with 
respect  to  grievances,  labor  disputes,  wages,  rates 
of  pay,  hours  of  employment,  or  other  conditions 
of  employment. 

Upon  the  basis  of  the  foregoing  findings  of  fact 
and  upon  the  entire  record  of  the  case,  the  under- 
signed makes  the  following: 

CONCLUSIONS  OF  LAW 

1.  Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers,  Local  No.  440,  was,  and  its  successor  No. 
983,  affiliated  with  the  American  Federation  of 
Labor;  International  Association  of  Machinists, 
Local  No.  198,  affiliated  w^ith  the  American  Fed- 
eration of  Labor;  and  Idaho  Refining  Company 
Employees'  Benefit  and  Labor  Association  are,  la- 

mg  work  and  working  elsewhere  than  for  the  re- 
spondent, which  would  not  have  been  incurred  but 
for  his  unlawful  discharge  and  the  consequent  ne- 
cessity of  his  seeking  employment  elsewhere.  See 
Matter  of  Crossett  Lumber  Company  and  United 
Brotherhood  of  Carpenters  and  Joiners  of  Amer- 
ica, Lumber  and  Sawmill  Workers  Union,  Local 
2590,  8  N.L.R.B.  440.  Monies  received  for  work 
performed  upon  Federal,  State,  comity,  mmiicipal, 
or  other  work-relief  projects  shall  be  considered 
as  earnings.  See  Republic  Steel  Corporation  v. 
N.L.R.B.,  311  U.  S.  7. 
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bor  organizations  within  the  meaning  of  Section  2 
(5)  of  the  Act. 

2.  By  interfering  with,  restraining,  and  coerc- 
ing its  employees  in  the  exercise  of  the  rights  guar- 
anteed in  Section  7  of  the  Act,  the  respondent  has 
engaged  in  and  is  engaging  in  unfair  labor  prac- 
tices, within  the  meaning  of  Section  8  (1)  of  the 
Act. 

3.  By  dominating  and  interfering  with  the  for- 
mation and  administration  of  the  Association,  and 
contributing  support  to  it,  the  respondent  has  en- 
gaged and  is  engaging  in  unfair  labor  practices 
within  the  meaning  of  Section  8  (2)  of  the  Act. 

4.  By  discriminating  in  regard  to  the  hire  and 
tenure  of  employment  of  the  employees  listed  in 
Appendix  A,  and  Wayne  Douglas  thereby  discour- 
aging membership  in  Teamsters,  Chauffeurs,  Ware- 
housemen and  Helpers,  Local  No.  983,  and  Inter- 
national Association  of  Machinists,  Local  No.  198, 
the  respondent  has  engaged  in  and  is  engaging  in 
unfair  labor  practices,  within  the  meaning  of  Sec- 
tion 8  (3)  of  the  Act. 

5.  The  respondent's  truck  drivers  at  Pocatello, 
excluding  the  foreman,  constitute  a  unit  appropri- 
ate for  the  purposes  of  collective  bargaining,  within 
the  meaning  of  Section  9  (b)  of  the  Act. 

6.  Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers,  Local  No.  440,  was  on  November  14,  1941, 
and  at  all  times  thereafter  until  January  16,  1942, 
and  Local  No.  983  thereafter  has  been,  the  exclu- 
sive representative  of  all  of  the  employees  in  such 
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unit    for    the    purposes    of    collective    bargaining 
within  the  meaning  of  Section  9  (a)  of  the  Act. 

7.  By  refusing  on  November  21,  1941,  and  at 
all  times  thereafter,  to  bargain  collectively  with 
Local  No.  440  and  therewith  its  successor  Local 
No.  983  as  the  exclusive  representative  of  all  its 
employees  in  such  luiit,  the  respondent  has  en- 
gaged and  is  engaging  in  mifair  labor  practices, 
within  the  meaning  of  Section  8  (5)  of  the  Act. 

8.  The  aforesaid  labor  practices  are  unfair  labor 
practices  affecting  commerce  within  the  meaning  of 
Section  2  (6)  and  (7)  of  the  Act. 

RECOMMENDATIONS 

Upon  the  basis  of  the  above  findings  of  fact  and 
conclusions  of  law  the  undersigned  recommends  that 
the  respondent,  Idaho  Refining  Company,  Pocatello, 
Idaho,  and  its  agents,  officers,  successors,  and  as- 
signs, shall: 

1.     Cease  and  desist  from: 

(a)  Dominating  or  interfering  with  the  admin- 
istration of  the  Association,  or  with  the  formation 
or  administration  of  any  other  labor  organization 
of  its  employees,  and  from  contributing  financial  or 
other  support  to  the  Association,  or  to  any  other 
labor  organization  of  its  employees; 

(b)  Giving  effect  to  or  performing  the  contract 
of  June  1,  1942,  with  the  Association,  or  any  ex- 
tension or  renewal  thereof,  or  any  other  agreements, 
understandings,  or  arrangements  entered  into  with 
the   Association,    respecting    rates   of   pay,   w^ages, 
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lioiirs  of  work,  or  other  conditions  of  employment; 

(c)  Discouraging  membership  in  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers,  Local  No. 
983,  and  International  Association  of  Machinists, 
Local  No.  198,  both  affiliated  with  the  American 
Federation  of  Labor,,  or  any  other  labor  organiza- 
tion of  its  employees,  by  discouraging,  laying  off, 
or  refusing  to  reinstate  any  of  its  employees,  or  in 
any  other  manner  discriminating  in  regard  to  their 
hire  and  tenure  of  employment  or  any  term  or 
condition  of  employment; 

(d)  Refusing  to  bargain  collectively  with  Local 
Union  No.  983  of  Teamsters  Chauffeurs,  Warehouse- 
men and  Helpers,  affiliated  with  the  American  Fed- 
eration of  Labor,  as  the  exclusive  representative  of 
the  drivers  at  Pocatello,  excluding  the  foreman,  in 
respect  to  rates  of  pay,  wages,  hours  of  employment, 
and  other  conditions  of  employment; 

(e)  In  any  other  manner  interfering  with,  re- 
straining, or  coercing  its  employees  in  the  exercise 
of  the  right  to  self -organization,,  to  form,  join,  or 
assist  labor  organizations,  to  bargain  collectively 
through  representatives  of  their  own  choosing,  and 
to  engage  in  concerted  activities  for  the  purpose  of 
collective  bargaining  or  other  mutual  aid  or  protec- 
tion as  guaranteed  in  Section  7  of  the  Act. 

2.  Take  the  following  affirmative  action  which 
the  undersigned  finds  will  effectuate  the  policies  of 
the  Act : 

(a)  Completely  disestablish  the  Association  as 
the  representative  of  any  of  its  employees  for  the 
purpose  of  dealing  with  the  respondent  concerning 
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grievances,    labor    disputes,    wages,    rates    of   pay, 
hours  of  work,  and  other  conditions  of  employment ; 

(b)  AVithdraw  all  recognition  from  the  Associa- 
tion as  the  representative  of  any  of  its  employees 
for  the  purpose  of  dealing  with  the  respondent  con- 
cerning grievances,  labor  disputes,  wages,  rates  of 
pay,  hours  of  work,  and  other  conditions  of  employ- 
ment, and  completely  disestablish  the  Association  as 
such  representative ; 

(c)  Offer  to  the  employees  listed  in  Appendix  A 
and  Wayne  Douglas  immediate  and  full  reinstate- 
ment to  their  former  or  substantially  equivalent 
positions,  without  prejudice  to  their  seniority  and 
other  rights  and  privileges; 

(d)  Make  whole  the  employees  listed  in  Ap- 
pendix A  and  Wayne  Douglas  for  any  loss  of  pay 
they  may  have  suffered  by  reason  of  the  respond- 
ent's discrimination  against  them,,  by  payment  to 
each  of  them  of  a  sum  of  money  equal  to  that  which 
he  normally  would  have  received  as  wages  from 
the  date  of  the  respondent's  discrimination  against 
him  to  the  date  of  the  respondent's  offer  of  rein- 
statement, less  his  net  earnings,^^  during  said 
period ; 

(e)  Upon  request,  bargain  collectively  with 
Teamsters,  Chauffeurs,  Warehousemen  and  Helpers, 
Local  No.  983,  affiliated  with  the  American  Federa- 
tion of  Labor,  as  the  exclusive  representative  of  the 
respondent's  truck  drivers  at  Pocatello,  excluding 
the  foreman,  in  respect  to  rates  of  pay,  wages,  hours 


3^See  footnote  37,  above. 
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of  employment,  and  other  conditions  of  employment ; 

(f)  Post  immediately  in  conspicuous  places  in 
its  plant  at  Pocatello,  and  on  the  premises  occupied 
or  used  by  the  respondent  at  Boise,  Idaho,  and 
Baker,  Oregon,  and  maintain  for  a  period  of  at 
least  sixty  (60)  consecutive  days  from  the  date  of 
posting,  notices  to  its  employees  stating:  (1)  that 
the  respondent  will  not  engage  in  the  conduct  from 
which  it  is  recommended  that  it  cease  and  desist  in 
paragraphs  1  (a),  (b),  (c),  (d)  and  (e)  of  these 
recommendations,  (2)  that  the  respondent  will  take 
the  affirmative  action  set  forth  in  paragraphs  2  (a), 
(b),  (c),  (d),  and  (e)  of  these  recommendations; 
and  (3)  that  the  respondent's  employees  are  free 
to  become  or  remain  members  of  Teamsters,  Chauf- 
feurs, Warehousemen  and  Helpers,  Local  No.  983, 
and  International  Association  of  Machinists,  Local 
No.  198,  both  affiliated  with  the  American  Federa- 
tion of  Labor,  and  that  the  respondent  will  not  dis- 
criminate against  any  employee  because  of  member- 
ship or  activity  in  those  organizations ; 

(g)  Notify  the  Regional  Director  for  the  Nine- 
teenth Region  in  writing  within  ten  (10)  days  from 
the  date  of  the  receipt  of  this  Intermediate  Report 
what  steps  the  respondent  has  taken  to  comply 
therewith. 

It  is  further  recommended  that  unless  on  or  be- 
fore ten  (10)  days  from  the  date  of  the  receipt  of 
this  Intermediate  Report,  the  respondent  notifies 
said  Regional  Director  in  writing  that  it  will  com- 
ply with  the  foregoing  recommendations,  the  Na- 
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tional  Labor  Eelations  Board  issue  an  order  requir- 
ing the  respondent  to  take  the  action  aforesaid. 

As  provided  in  Section  33  of  Article  II  of  the 
Rules  and  Regulations  of  the  National  Labor  Rela- 
tions Board,  Series  2 — as  amended — effective  Octo- 
ber 14,  1942,  any  party  may  within  fifteen  (15)  days 
from  the  date  of  the  entry  of  the  order  transferring 
the  case  to  the  Board,  pursuant  to  Section  32  of 
Article  II  of  said  Rules  and  Regulations,  file  with 
the  Board,  Shoreham  Building,  Washington,,  D.  C, 
an  original  and  four  copies  of  a  statement  in  writing 
setting  forth  such  exceptions  to  the  Intermediate 
Report  or  to  any  other  part  of  the  record  or  pro- 
ceedings (including  rulings  upon  all  motion  or 
objections)  as  he  relies  upon,  together  with  the 
original  and  four  copies  of  a  brief  in  support  there- 
of. As  further  provided  in  said  Section  33,  should 
any  party  desire  permission  to  argue  orally  before 
the  Board,  request  therefor  must  be  made  in  writing 
to  the  Board  within  ten  (10)  days  after  the  date 
of  the  order  transferring  the  case  to  the  Board. 
MORTIMER  RIEMER, 
Trial  Examiner. 

Dated:     October  20,  1942. 

[Printer's  Note:  "Appendix  A"  here  attached  is 
identical  with  ''Appendix  A"  attached  to  the  Deci- 
sion and  Order,  at  page  64  of  this  printed  record.] 


vs.  Idaho  Refining  Co.  145 

[Title  of  Board  and  Causes.] 

AFFIDAVIT  AS  TO  SERVICE 

District  of  Columbia,  ss: 

I,  Jack  McCaleb  being  first  duly  sworn,  on  oath 
saith  that  I  am  one  of  the  employees  of  the  National 
Labor  Relations  Board,  in  the  office  of  said  Board 
in  Washington,  D.  C;  that  on  the  27th  day  of 
February,  1943,  I  mailed  postpaid,  bearing  Govern- 
ment frank,  by  registered  mail,  a  copy  of  the  Deci- 
sion and  Order  (dated  February  25,  1943)  and  In- 
termediate Report  to  the  following  named  persons, 
addressed  to  them  at  the  following  addresses: 

69355 
Teamsters,  Chauffeurs,  Warehousemen  and 

Helpers,  Local  No.  983,  A.F.  of  L. 
Att :  Lee  W.  Owen,  Secy.  Treas. 
140  South  First  Ave. 
Pocatello,  Idaho 

69356 
International  Association  of  Machinists, 

Local  No.  198,  A.F.  of  L. 
Att:     Zenos  F.  George,  Recording  Secy. 
316  North  9th  Avenue 
Pocatello,  Idaho 

69357 
Mr.  Herbert  Thatcher 
738  Bowen  Bldg.,  Wash.,  D.  C. 

69358 
Idaho  Refining  Company 
Pocatello,  Idaho 
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69359 
Messrs.  Henry  D.  Moyle  and  David  L.  McKay 
720  Newhouse  Bldg. 
Salt  Lake  City,  Utah 

69360 
Mr.  A.  L.  Merrill 
Carlson  Bldg. 
Pocatello,  Idaho 

69361 
Idaho  Refining  Co.  Employees'  Benefit  and 

Labor  Association 
Att:     Delmar  R.  Peters 
720  E.  Oak,  Pocatello,  Idaho 

69362 
International  Association  of  Machinists 
Att:     Paul  R.  Hutchings 
Machinists  Bldg. 
Washington,  D.  C. 

JACK  McCALEB. 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  February,  1943. 

[Seal]  JOHN  E.  LAWYER, 

Notary  Public,  D.  C. 
My  commission  expires  Aug.  31,  1944. 

(Return  Card  Receipts  for  above  Registered  Mail 
Attached.) 
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[Title  of  Board  and  Causes.] 

STATEMENT  OF  EXCEPTIONS  OF  IDAHO 
EEFINING  COMPANY  TO  THE  INTER- 
MEDIATE REPORT  AND  TO  RULINGS 
OF   THE   TRIAL  EXAMINER 

L 

Respondent,  Idaho  Refining  Company,  takes  ex- 
ceptions to  all  adverse  findings,,  conclusions  and 
recommendations  made  by  the  Trial  Examiner  in 
the  Intermediate  Report  filed  in  the  above  matter 
of  October  22,  1942,  more  particularly  as  follows: 

1.  Excepts  to  the  finding  and  conclusion  that 
Teamsters,  Chauffeurs,  Warehousemen  and  Helpers, 
Local  No.  983  is  a  successor  to  Local  No.  440,  and 
that  Local  983  had  a  right  to  bargain  with  the 
Respondent,  because  there  is  no  substantial  evidence 
to  support  either  such  finding  or  conclusion. 

2.  Excepts  to  the  conclusion  recited  on  page  4 
of  the  Report  to  the  effect  that  "the  relationship 
between  the  three  corporations  above  referred  to  is 
such,  and  the  officers  of  the  respondents  have  so 
acted,  as  to  constitute  the  respondent  an  employer 
within  the  meaning  of  that  term  as  used  in  the 
Act,  of  employees  of  Covey  and  Idaho,"  upon  the 
ground  that  the  evidence  fails  to  support  such 
conclusion. 

3.  Excepts  to  that  statement  under  Subdivision 
III  entitled  "Unfair  Labor  Practices"  appearing 
on  page  4  of  the  Report  as  follows :  "In  September, 
1941,  the  drivers  started  to  join  the  Union  and  by 
late  October  all  but  one  had  joined  the  L^nion.  Their 
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Union  membership  was  the  subject  of  general  dis- 
cussion among  respondent's  other  employees",  upon 
the  ground  that  the  evidence  fails  to  support  said 
finding. 

A.     The  Association 

4.  Excepts  to  the  failure  by  the  Trial  Examiner 
to  find,  as  proved  by  the  evidence  adduced,  that 
the  Association  was  a  voluntary  organization  by  its 
employees;  that  the  respondent  did  not  have  any 
connection  with  the  organization  of  said  Association 
and  asserted  no  influence  of  any  kind  or  character 
upon  its  employees  with  respect  to  the  organization 
or  the  control  and  management  of  the  Association; 
that  while  some  supervisors  were  members  of  the 
Association,  yet  they  became  members  before  their 
advancement  and  remained  members  thereafter  for 
the  purpose  of  maintaining  sick  benefits  and  other 
similar  advantages  of  the  Association. 

5.  Excepts  to  the  failure  of  the  Trial  Examiner 
to  find  that  the  change  house  built  on  company 
property,  which  was  constructed  by  the  labor  of 
members  of  the  Association,  constituted  a  contribu- 
tion by  the  Association  to  the  respondent  in  con- 
sideration of  any  privileges  accorded  the  em- 
ployees. 

6.  Excepts  to  the  failure  of  the  Trial  Examiner 
to  find  that  no  supervisory  employee  who  may  have 
maintained  membership  in  the  Association  ever 
acted  or  participated  in  any  discussion  or  negotia- 
tion with  the  Respondent  for  collective  bargaining 
on  behalf  of  the  Association. 
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7.  Excepts  to  the  conclusion  on  page  9  of  the 
Report  to  the  effect  that  the  relationship  between  the 
Respondent  and  the  members  of  the  Association 
developed  on  the  part  of  the  employees  reliance  and 
dependence  upon  the  employer  rather  than  the 
labor  organization  as  the  employees'  representative 
and  that  such  was  ^'revealed  in  this  case  by  the 
overwhelming  vote  of  confidence  given  the  Associa- 
tion in  the  vote  conducted  on  company  property  fol- 
lowing the  address  of  Rosqvist",  and  in  further 
concluding  "it  can  hardly  be  asserted  that  this  vote 
afforded  employees  an  opportunity  to  fairly  con- 
sider the  relative  advantages  and  disadvantages  of 
trade  unions  versus  Association  membership",  more 
particularly  because  there  is  no  substantial  evidence 
supporting  any  such  findings  and  conclusions  and 
the  same  is  based  upon  mere  supposition  and  con- 
jecture. 

8.  Excepts  to  the  method  of  attempting  to  evalu- 
ate various  asserted  privileges  of  the  Association 
without  considering  the  contribution  made  by  the 
members  of  the  Association  in  labor  for  the  con- 
struction of  the  Association  hall,  which,  when  prop- 
erly considered  and  evaluated  would  lead  to  the 
reasonable  conclusion  that  the  members  paid  for 
all  they  received. 

9.  Excepts  to  the  suggestion  embodied  in  the 
recitation  on  page  9  of  the  Report  to  the  effect  that 
the  Respondent  was  unduly  lenient  in  the  execution 
of  the  1941  and  1942  agreements  because  such  find- 
ing is  not  supported  by  any  competent  evidence. 
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10.  Excepts  to  the  finding  on  pages  9  and  10  of 
the  Report  to  the  effect  that  "the  Respondent  inter- 
fered with,  supported  and  dominated  the  formation 
and  administration  of  the  Association;  and  that  the 
Respondent,  by  such  conduct,  and  by  its  entire 
course  of  conduct,  interfered  with,  restrained  and 
coerced  its  employees  in  the  exercise  of  the  rights 
of  self -organization,  to  form,  join  or  assist  labor 
organizations  to  bargain  collectively  through  repre- 
sentatives of  their  own  choosing  and  to  engage  in 
concerted  activities  for  the  purpose  of  collective 
bargaining,  as  guaranteed  by  Section  7  of  the  Act", 
particularly  for  the  reason  that  a  fair  consideration 
of  all  the  evidence  and  the  proper  inferences  that 
might  be  drawn  therefrom  completely  fails  to  sup- 
port any  such  finding. 

B.     Interference,  Restraint  and  Coercion 

11.  Excepts  to  the  Trial  Examiner's  finding  that 
Oilbert  Moyle  made  the  statements  attributed  to  him 
by  McBride  and  Cornia  set  forth  on  page  10  of  the 
Intermediate  Report  for  the  reason  that  it  is  con- 
trary to  the  evidence  and,  if  said,  did  not  have  the 
effect  the  Trial  Examiner  attributed  to  them. 

12.  Excepts  to  the  finding  on  page  11  of  the 
Report  that  Stiff  told  the  drivers  that  Gilbert  Moyle 
informed  him  that  the  drivers  were  not  to  discuss 
union  affairs  or  associate  with  the  Pocatello  drivers 
in  that  capacity  because  it  is  based  on  incomjietent 
and  hearsay  testimony. 

13.  Excepts  to  the  finding  on  page  11  of  the 
Report:     (a)  that  Kermit  Rice  remarked  that  trade 
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union  membership  never  benefited  him;  (b)  that 
Rice  told  Avers  that  he  had  heard  Boyd  Cornia  had 
joined  the  union  and  inquired  what  it  was  the 
drivers  wanted;  and  (c)  that  Rice  asked  Heckert 
whether  he  belonged  to  any  union  and  said  that  it 
was  O.  K.  that  he  did  not  and  that  Mr.  Moyle  was 
strictly  against  unions,  because  the  same  is  in 
each  instance  not  supported  by  the  evidence,  and 
is  immaterial,  and,  if  said,  was  an  expression  of  the 
respondent  and  justified  by  the  right  of  free  speech. 

14.  Excepts  to  the  finding  on  page  12  of  the  Re- 
port that  Gilbert  Moyle  questioned  Trevor  Moss  as 
to  union  membership  and  expressed  approval  of  the 
Association  as  to  respondent's  own  organization, 
because  the  same  is  not  supported  by  the  evidence 
andj  if  said,  had  no  effect  upon  the  employees. 

15.  Excepts  to  the  finding  on  page  12  of  the  Re- 
port that  Copening  questioned  Merlin  Bowman  con- 
cerning his  union  membership,  because  the  same  is 
contrary  to  and  is  not  supported  by  the  evidence 
and,  if  said,  had  no  effect  upon  the  employees. 

16.  Excepts  to  the  finding  on  page  12  of  the  Re- 
port that  W.  A.  Sheppard  asked  Williams  whether 
Ray  Pittman  and  Mervin  Zollman  w^ere  union  mem- 
bers and  said  that  if  they  had  joined  the  union 
Sheppard  would  use  tw^o  recent  accidents  as  an 
excuse  to  fire  them,  because  the  same  is  not  sup- 
ported by  the  evidence  and,  if  said,  had  no  effect 
upon  the  employees. 

17.  Excepts  to  the  finding  and  argument  of  the 
Trial  Examiner  on  page  12,  line  60,  et  seq.  and  at 
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the  top  of  page  13  of  the  Report  that  a  controversy 
existed  between  the  employees  and  the  employer 
over  the  former's  rights  to  self -organization,  because 
the  same  is  not  supported  by  any  substantial  evi- 
dence. 

18.  Excepts  to  the  failure  of  the  Trial  Examiner 
to  find  in  accordance  with  the  evidence,  that  the 
Respondent  used  union  labor  whenever  available; 
that  it  constructed  its  asphalt  plant,  boiler  house, 
heating  unit,  additions  to  its  office  building  and 
other  improvements  with  union  labor;  that  it  em- 
ployed various  men  who  w^ere  known  to  be  union 
men,  such  as  McBride,  Rice^  R.  E.  Miller,  Guy 
Campbell  and  the  river  drivers  and  others. 

19.  Excepts  to  the  conclusion  on  page  13  of  the 
Report  that  the  Respondent,  through  its  agents,  by 
interrogating  employees  about  the  union  and  union 
activities,  by  expressing  a  preference  for  the  Asso- 
ciation as  its  own  organization,  by  threatening  di- 
rectly or  indirectly  employees  with  termination  of 
employment  because  of  membership  or  activity  in 
the  union  which  it  opposed,  and  by  the  totality  of 
such  conduct  and  action,  interfered  with,  restrained 
and  coerced  its  employees  in  the  exercise  of  the 
rights  guaranteed  in  Section  7  of  the  Act.  Said 
conclusion  is  not  supported  by  proper  findings  nor 
based  upon  a  fair  consideration  of  all  of  the  evi- 
dence and  is  unsupported  by  competent  evidence 
adduced. 
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C.     Discriminatory  Discharges. 
Archibald. 

20.  Excepts  to  the  finding  on  page  13  of  the 
Report  that  the  denials  of  Rice  and  Gilbert  Moyle 
are  unworthy  of  belief  and  that  there  is  a  fair 
surmise  that  Rice,  at  least,  was  aware  of  Archibald 's 
union  membership. 

21.  Excepts  to  the  reference  on  line  50  et  seq.  on 
page  13  of  the  Report  that  knowledge  of  Archibald's 
union  activities  came  to  the  notice  of  higher  man- 
agement officers,  because  there  is  no  evidence  to 
support  such  inference. 

22.  Excepts  to  the  finding  on  page  15  of  the 
Report  that  it  is  reasonably  apparent  that  resurrec- 
rection  of  various  incidents  of  Archibald's  miscon- 
duct was  an  attempt  to  justify  his  discharge  in 
retrospect  and  did  not  motivate  his  dismissal. 

23.  Excepts  to  the  finding  on  page  15  of  the 
Report  that  the  underlying  motive  and  real  cause 
for  the  Respondent's  discharge  of  Archibald  on 
November  14th  is  found  in  his  union  activities  and 
the  membership  of  the  drivers  with  whom  he  was 
so  closely  identified,  because  the  same  is  not  sup- 
ported by  competent  evidence,  but  is  contrary 
thereto. 

24.  Excepts  to  the  finding  on  page  15  of  the  Re- 
port that  Archibald  was  discharged  because  of  his 
union  membership,  more  particularly  his  activity  in 
behalf  of  the  union,,  and  because  of  his  close  associa- 
tion with  its  members,  and  that  by  thus  discharging 
Archibald  the  Respondent  discriminated  in  regard 
to  his  hire  and  tenure  of  employment  and  thereby 
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discouraged  membership  in  the  Machinists  and  the 
Union  and  interfered  with,  restrained  and  coerced 
its  employees  in  the  exercise  of  rights  guaranteed 
under  Section  7  of  the  Act,  particularly  because 
there  is  no  substantial  evidence  supporting  such 
finding  and  the  evidence  is  without  substantial  con- 
flict proving  the  reason  for  the  discharge  was  his 
misconduct,  which  had  nothing  to  do  with  union 
activities. 

The  Truck  Drivers  at  Pocatello. 

25.  Excepts  to  the  finding  on  page  18  of  the 
Report  that  there  is  no  evidence  that  any  insurance 
company  required  as  a  condition  to  the  issuance  of  a 
policy  of  insurance  that  the  drivers  employed  prior 
to  November  14,  1941,  should  be  discharged,  on  the 
ground  that  such  finding  is  irrelevant  and  amma- 
terial  and  is  contrary  to  the  evidence. 

26.  Excepts  to  the  comment  on  page  18  of  the 
Report  that  there  is  no  adequate  explanation  why 
the  discharge  of  the  drivers  never  involved  in  any 
accident  would  cause  the  Respondent's  application 
for  insurance  to  receive  more  serious  consideration. 

27.  Excepts  to  the  failure  of  the  Trial  Ex- 
aminer to  find  that  the  officers  of  the  company, 
Henry  D.  Moyle  and  Gilbert  S.  Sheets  considered, 
determined  and  acted  upon  the  subject  of  the  dis- 
charge of  said  drivers  on  the  12th  day  of  Novem- 
ber, 1941  at  Salt  Lake  City,  Utah,  and  at  said  time 
thought  they  could  not  reasonably  secure  insurance 
to  replace  the  insurance  theretofore  cancelled  with- 
out a  discharge  of  all  of  the  drivers  on  its  major 
unit  from  the  Pocatello  plant. 
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28.  Excepts  to  the  finding  on  page  19  of  the 
Report  that  it  is  not  clear  when  the  decision  to 
discharge  the  drivers  was  made  and  by  whom,  be- 
cause the  evidence  is  definite  and  without  dispute 
that  said  decision  was  made  at  Salt  Lake  City  on 
November  12,  1941,  by  the  president  and  vice-presi- 
dent of  the  company. 

29.  Excepts  to  the  finding  on  page  19  of  the  Re- 
port that  the  actual  decision  to  discharge,  together 
with  means  of  executing  the  decision,  was  made 
on  the  afternoon  of  November  13th  at  Pocatello  and 
not  on  November  12th  at  Salt  Lake  City,  because 
the  evidence  fails  to  support  said  finding. 

30.  Excepts  to  the  finding  on  page  19  of  the 
Report  that  the  witness  Evans  ''had  a  premoni- 
tion" that  the  drivers  would  be  discharged. 

31.  Excepts  to  the  finding  on  page  20  of  the 
Report  that  Gilbert  Moyle's  denial  that  he  told 
Evans  the  latter  had  been  discharged  by  the  in- 
surance company  cannot  be  credited,  for  the  rea- 
sons there  set  forth. 

32.  Excepts  to  the  finding  on  page  20  of  the 
Report  that  Rice  remarked  to  Trevor  Moss :  ' '  Some 
of  the  fellow^s  are  under  the  impression  that  j^ou 
are  just  working  here  temporarily  .  .  .  you  have 
a  job  as  long  as  you  go  ahead  and  do  your  work 
.  .  .  those  sons  of  bitches  are  never  going  to  drive 
out  here  again,"  because  the  same  is  not  supported 
by  competent  evidence  and,  if  said,  was  after  the 
discharge  of  drivers  and  is  immaterial  for  any 
purpose. 
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33.  Excepts  to  tlie  finding  on  page  21  of  the 
Report  that  Henninger  made  remarks  to  Evans 
therein  set  forth,  because  the  evidence  does  not 
support  said  finding,  and  that  if  said  remarks  were 
made,  they  were  after  the  discharge  of  the  drivers 
and  were  immaterial. 

34.  Excepts  to  the  recitation  of  a  conversation 
between  R.  E.  Miller  and  Kermit  Rice  on  page  21 
of  the  Report  for  the  reason  that  the  same  is  not 
supported  by  the  evidence,  and  if  said  conversation 
was  had  it  was  immaterial  and  occurred  after  the 
discharge  of  the  drivers. 

35.  Excepts  to  the  conclusion  on  page  22  of  the 
Report  that  the  offer  of  work  on  the  loading  dock 
was  not  the  offer  of  an  equivalent  job,  for  the 
reason  that  this  is  not  sustained  by  the  evidence 
but  is  contrary  thereto. 

36.  Excepts  to  the  finding  on  page  23  of  the 
Report  that  there  was  an  extensive  course  of  union 
activities  in  and  around  the  Respondent's  proper- 
ty and  that  the  denial  of  Respondent's  officers  of 
knowledge  of  drivers'  membership  are  "hardly 
credible." 

37.  Excepts  to  the  finding  on  page  23  of  the 
Report  that  the  Respondent  knew  or  believed  that 
all  of  its  drivers  in  Pocatello  had  joined  the  union, 
because  there  is  no  competent  or  substantial  evi- 
dence to  support  such  finding. 

38.  Excepts  to  the  finding  on  page  23  of  the 
Report  that  drivers  under  Sheppard's  orders  at 
Boise  were  engaged  in  the  bulk  haul  of  gasoline 
because  the  same  is  immaterial  and  irrelevant,  and 
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further  excepts  to  the  failure  of  the  Examiner  to 
find  that  many  of  the  drivers  of  Idaho  Gas  and 
Oil  Company  were  independent  licensees  and  o]3- 
erators  and  had  their  own  equipment. 

39.  Excepts  to  the  finding  on  page  23  that  driv- 
ers Pearson  and  Zollman  were  drivers  engaged  in 
the  bulk  haul  of  gasoline  under  Sheppard's  or- 
ders, because  the  same  is  immaterial  and  irrele- 
vant, and  not  supported  by  substantial  evidence; 
and  further  objects  to  the  finding  that  Sheppard 
could  have  discharged  them  at  the  time  of  their 
accident  if  the  Respondent  had  so  ordered,  on  the 
ground  that  there  is  no  substantial  evidence  to  sup- 
port such  finding. 

40.  Excepts  to  the  finding  on  page  24  of  the 
Report  that  the  Respondent's  given  reason  for  the 
discharge  of  the  Pocatello  drivers  was  not  the  true 
reason,  upon  the  groimd  that  there  is  no  substan- 
tial evidence  supporting  such  a  finding.  The  Re- 
spondent further  excepts  to  the  fact  that  the  Trial 
Examiner  overlooked  much  of  the  testimony  which 
corroborates  and  fully  substantiates  the  reason 
given  by  the  Respondent  for  the  discharge  of  the 
Pocatello  drivers,  and  particularly  the  testimony 
of  such  witnesses  as  Decker  Little,  H.  McKay  Al- 
len, R.  S.  Turner,  H.  E.  Benson,  Walter  W.  Wat- 
kins,  and  other  witnesses  called  by  Respondent 
hereinbefore  mentioned,  and  Respondent's  Exhibit 
No.  5,  being  a  letter  from  David  M.  Sweeney. 

41.  Excepts  to  the  finding  on  page  24  of  the 
Report  that  the  Respondent  knew  or  believed  that 
all  individuals  listed  in  Appendix  "A"  had  become 
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members  of  the  Union  and  the  Machinists,  because 
said  finding  is  not  supported  by  any  substantial 
evidence. 

42.  Excepts  to  the  finding  on  page  24  of  the 
Report  that  on  November  14th  the  Respondent  dis- 
charged individuals  listed  in  Exhibit  '*A"  because 
of  the  knowledge  or  belief  of  their  membership  in 
or  activities  on  behalf  of  the  Union,  and  in  the 
case  of  Archibald,  for  his  activities  on  behalf  of 
the  Machinists  or  his  activities  on  behalf  of  the 
Union,  because  said  finding  is  not  supported  by 
any  substantial  evidence,  and  in  failing  to  find 
that  said  drivers  were  discharged  because  of  the 
cancellation  of  the  insurance  due  to  high  loss  ratio 
and  numerous  accidents  on  the  part  of  the  drivers 
and  under  the  belief  entertained  by  the  officers  of 
the  Respondent  that  other  insurance  could  not  like- 
ly be  obtained  without  a  replacement  of  said  driv- 
ers, and  in  the  case  of  Archibald  for  his  miscon- 
duct, drunkenness,  absences  without  leave  and  other 
acts  recited  in  the  evidence  justifying  such  dis- 
charge. 

43.  Excepts  to  the  conclusion  on  page  24  of  the 
Report  that  the  Respondent,  by  discharging  the 
employees  listed  in  Appendix  "A",  discriminated 
in  regard  to  their  hire  and  tenure  of  employment, 
and  thereby  discouraged  membership  in  the  Union 
and  the  Machinists  and  interfered  with,  restrained 
and  coerced  its  employees  in  the  exercise  of  the 
rights  guaranteed  in  Section  7  of  the  Act,  because 
the  conclusion  is  not  based  upon  any  proper  or 
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competent  finding  and  is  unsupported  by  any  sub- 
stantial evidence. 

Wayne  Douglas 

44.  Excepts  to  the  finding  on  page  24  of  the 
Report  that  Respondent  knew  or  believed  that 
Wayne  Douglas  had  joined  the  Union  because  said 
finding  is  not  supported  by  substantial  evidence. 

45.  Excepts  to  the  Examiner's  criticism  of  the 
Respondent  for  its  alleged  failure  to  call  Stiff  to 
testify,  though  no  indication  was  given  at  the  hear- 
ing that  the  Examiner  desired  to  hear  Stiff's  tes- 
timony. 

46.  Excepts  to  the  finding  and  conclusion  on 
page  25  of  the  Report  that  the  Respondent  dis- 
charged Wayne  Douglas  because  of  his  union  mem- 
bership or  activities  and  in  so  doing  discriminated 
in  regard  to  his  hire  and  tenure  of  employment, 
thereby  discouraging  membership  in  the  union,  and 
interfered  with,  restrained  and  coerced  its  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
under  Section  7  of  the  Act,  because  the  finding  is 
not  supported  by  any  substantial  evidence  and  the 
conclusion  is  not  supported  by  any  proper  finding. 

D. 
Refusal  to  Bargain 

47.  Excepts  to  the  finding  on  page  26  of  the 
Report  that  the  employees  engaged  in  the  driving 
of  Respondent's  transportation  trucks,  excluding 
the  foremen,  constituted  at  all  times  a  unit  ap- 
propriate for  the  purposes  of  collective  bargaining 
with  respect  to  wages,  rates  of  pay,  hours  of  em- 
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ployment  and  other  conditions  of  employment,  and 
that  the  same  unit  insures  to  employees  of  the 
Respondent  the  full  benefit  and  right  to  self-or- 
ganization and  to  collective  bargaining  and  other- 
wise effectuates  the  policy  of  the  Act- 

48.  Excepts  to  the  failure  of  the  Trial  Ex- 
aminer to  find  and  to  conclude  that  the  ofiicers  of 
the  Respondent  were  entitled  to  have  Evans, 
Brandt  or  Rosqvist  submit  reasonable  proof  as  to 
whom  they  purported  to  represent  and  their  right 
to  bargain  for  such  employees,  and  that  the  failure 
of  the  said  parties  to  submit  said  proof  upon  re- 
quest by  the  officers  of  the  Respondent  so  to  do 
eliminated  any  complaint  that  the  Respondent  re- 
fused to  bargain  collectively. 

49.  Excepts  to  the  statement  on  page  28  of  the 
Report  that  the  Respondent  "had  completed  its 
campaign  to  destroy  the  union''  and  that  it  indi- 
cated its  bad  faith  in  demanding  proof  of  a  ma- 
jority and  that  under  such  circumstances  the  re- 
fusal of  the  Union  to  furnish  such  proof  or  enter 
an  election  to  test  its  strength  at  that  time  was 
not  unreasonable,  because  said  statements  and  con- 
clusions are  not  supported  by  any  substantial  evi- 
dence. 

50.  Excepts  to  the  finding  and  conclusion  on 
page  28  of  the  Report  that  on  and  after  Novem- 
ber 21,  1941,  the  Respondent  refused  to  bargain 
collectively  with  the  Union  as  the  exclusive  rep- 
resentative of  its  employees  with  an  appropriate 
unit  in  respect  to  rates  of  pay,  wages,  hours  of 
employment  and  other  conditions  of  emplo}T2ient, 
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and  that  the  Respondent  interfered  with,  restrained 
and  coerced  its  employees  in  the  exercise  of  the 
rights  guaranteed  by  Section  7  of  the  Act,  upon 
the  ground  that  there  is  no  substantial  evidence  to 
support  said  finding  and  said  conclusion  is  con- 
trary to  the  facts  proved. 

The  Remedy. 

51.  Excepts  to  the  statements  on  pages  28  and 
29  of  the  Report  to  the  effect  that  the  Respondent 
has  dominated  and  interfered  with  the  Association 
and  the  finding  that  such  constitutes  an  obstacle 
to  the  free  expression  by  its  employees  of  the 
right  of  self-organization  and  collective  bargaining, 
and  that  the  contract  of  June  1,  1942  between  the 
Respondent  and  the  Association  was  part  of  the 
Respondent's  plan  to  frustrate  self -organization 
and  defeat  collective  bargaining  by  its  employees, 
because  there  was  no  substantial  evidence  intro- 
duced proving  or  supporting  such  statement  or  find- 
ing. 

52.  Excepts  to  the  finding  that  at  the  time  the 
contract  was  entered  into  no  proof  was  presented 
that  the  organization  had  been  designated  by  an 
uncoerced  majority  of  the  employees  covered  by 
the  contract  as  their  representative  for  the  pur- 
poses of  collective  bargaining,  upon  the  ground 
that  this  finding  is  not  supi^orted  by  any  substan- 
tial evidence  and  is  contrary  thereto. 

53.  Excepts  to  the  finding  that  the  Respondent 
concluded  that  K.  C.  Brower  was  a  union  member 
and   therefore   discharged   him   in   furtherance   of 
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its  effort  to  discourage  membership  in  the  Union, 
upon  the  ground  that  this  is  not  supported  by  evi- 
dence. 

CONCLUSIONS  OF  LAW 

54.  Excepts  to  Conclusion  of  Law  No.  2  to  the 
effect  that  by  interfering  with,  restraining  and  co- 
ercing its  employees  in  the  exercise  of  the  rights 
guaranteed  in  Section  7  of  the  Act  the  Respond- 
ent has  engaged  in  and  is  engaging  in  unfair 
labor  practices  within  the  meaning  of  Section  8 
(1)  of  the  Act,  upon  the  ground  that  this  con- 
clusion is  not  supported  by  any  proper  finding  or 
substantial  evidence. 

55.  Excepts  to  Conclusion  of  Law  No.  3  to  the 
effect  that  by  dominating  and  interfering  with  the 
formation  and  administration  of  the  Association 
and  contributing  support  to  it  the  Respondent  has 
engaged  and  is  engaged  in  unfair  labor  practices 
within  the  meaning  of  Section  8  (2)  of  the  Act, 
upon  the  ground  that  such  conclusion  is  not  sup- 
ported by  any  proper  finding  or  substantial  evi- 
dence. 

56.  Excepts  to  Conclusion  of  Law  No.  4  to  the 
effect  that  by  discriminating  in  regard  to  the  hire 
and  tenure  of  the  employment  of  the  employees 
listed  in  Appendix  ^'A"  and  Wayne  Douglas,  there- 
by discouraging  membership  in  Teamsters,  Chauf- 
feurs, Warehousemen  and  Helpers,  Local  No.  983 
and  International  Association  of  Machinists,  Local 
No.  198,  the  Respondent  has  engaged  in  and  is  en- 
gaging in  unfair  labor  practices  within  the  mean- 
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ing  of  Section  8  (3)  of  the  Act,  upon  the  ground 
that  such  conchision  is  not  based  upon  any  proj)er 
findings  or  any  substantial  evidence. 

57.  Exce]3ts  to  Conclusion  of  Law  No.  5  to  the 
effect  that  the  Respondent's  truck  drivers  at  Poca- 
tello,  excluding  the  foremen,  constitute  a  unit  ap- 
propriate for  the  purposes  of  collective  bargaining 
within  the  meaning  of  Section  9  (b)  of  the  Act, 
upon  the  ground  that  such  conclusion  is  not  based 
upon  any  proper  findings  or  substantial  evidence. 

58.  Excepts  to  Conclusion  of  Law  No.  6  to  the 
effect  that  Teamsters,  Chauffeurs,  Warehousemen 
and  Helpers,  Local  No.  440  was,  on  November  14, 

1941,  and  at  all  times  thereafter  until  January  16, 

1942,  and  Local  No.  983  thereafter,  has  been  the 
exclusive  representative  of  all  of  the  employees 
in  such  unit  for  the  purpose  of  collective  bargain- 
ing within  the  meaning  of  Section  9  (a)  of  the 
Act,  upon  the  ground  that  such  conclusion  is  not 
based  upon  any  proper  findings  or  any  substantial 
evidence. 

59.  Excepts  to  Conclusion  of  Law  No.  7  to  the 
effect  that  by  refusing  on  November  21,  1941,  and 
at  all  times  thereafter,  to  bargain  collectively  with 
Local  No.  440  and  thereafter  its  successor  Local 
No.  983  as  the  exclusive  representative  of  all  its 
employees  in  such  unit,  the  Respondent  has  en- 
gaged and  is  engaging  in  unfair  labor  practices, 
within  the  meaning  of  Section  8  (5)  of  the  Act, 
upon  the  ground  that  such  conclusion  is  not  based 
upon  any  proper  finding  or  any  substantial  evi- 
dence. 
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60.  Excepts  to  Conclusion  of  Law  No.  8  to  the 
effect  that  the  labor  practices  of  Respondent  con- 
stitute unfair  labor  practices  affecting  conunerce 
within  the  meaning  of  Section  2  (6)  and  (7)  of 
the  Act,  because  there  is  no  substantial  evidence 
supporting  the  conclusion  that  the  Respondent  en- 
gaged in  any  unfair  labor  practices. 

RECOMMENDATIONS 

61.  Excepts  to  the  recommendation  that  the  Re- 
spondent cease  and  desist  from  dominating  or  in- 
terfering with  the  administration  of  the  Associa- 
tion or  with  the  formation  or  administration  of 
any  other  labor  organization  of  its  employees,  and 
from  contributing  financial  or  other  support  to 
the  Association  or  to  other  labor  organization  of 
its  employees,  upon  the  ground  that  there  is  no 
substantial  evidence  supporting  a  finding  that  the 
Respondent  has  been  engaged  in  any  of  such  prac- 
tices. 

62.  Excepts  to  the  recommendation  that  the  Re- 
spondent cease  and  desist  from  giving  effect  to  or 
performing  the  contract  of  June  1,  1942,  with  the 
Association,  or  any  extension  or  renewal  thereof, 
or  any  other  agreements,  understandings  or  ar- 
rangements entered  into  with  the  Association  re- 
specting rates  of  pay,  wages,  hours  of  work,  or 
other  conditions  of  employment,  upon  the  ground 
that  the  said  recommendation  is  not  based  upon  any 
substantial  evidence,  proper  findings  or  proper  con- 
clusions of  law. 
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63.  Excepts  to  the  recommendation  that  Re- 
spondent cease  and  desist  from  discouraging  mem- 
bershij)  in  Teamsters,  Chauffeurs,  Warehousemen 
and  Helpers,  Local  No.  983  and  the  International 
Association  of  Machinists,  Local  No.  198,  or  any 
other  labor  organization  of  its  employees,  by  dis- 
couraging, laying  off  or  refusing  to  reinstate  any 
of  its  employees,  or  in  any  other  manner  discrimi- 
nating in  regard  to  their  hire  and  tenure  of  em- 
ployment or  any  term  or  condition  of  employment, 
upon  the  ground  that  said  recommendation  is  not 
based  upon  any  substantial  evidence,  proper  find- 
ings or  proper  conclusions  of  law. 

64.  Excepts  to  the  recommendation  that  Re- 
spondent cease  and  desist  from  refusing  to  bargain 
collectively  with  Local  Union  No.  983  as  the  ex- 
clusive representative  of  the  drivers  of  Pocatello, 
excluding  the  foreman,  in  respect  to  rates  of  pay, 
wages,  hours  of  employment  and  other  conditions 
of  employment,  upon  the  ground  that  said  recom- 
mendation is  not  based  upon  any  substantial  evi- 
dence, proper  findings  or  proper  conclusions  of 
law. 

65.  Excepts  to  the  recommendation  that  Re- 
spondent cease  and  desist  from  in  any  other  man- 
ner interfering  with,  restraining  or  coercing  its 
employees  in  the  exercise  of  the  right  of  self- 
organization,  to  form,  join  or  assist  labor  organiza- 
tions, to  bargain  collectively  through  representa- 
tives of  their  own  choosing,  and  to  engage  in  con- 
certed activities  for  the  purpose  of  collective  bar- 
gaining,   or    other    mutual    aid    or    protection    as 
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guaranteed  by  Section  7  of  the  Act,  upon  the 
ground  that  said  recommendation  is  not  based  upon 
any  substantial  evidence,  proper  findings  or  proper 
conclusions  of  law. 

66.  Excepts  to  the  recommendation  that  Re- 
spondent completely  disestablish  the  Association  as 
the  representative  of  any  of  its  employees  for  the 
purpose  of  dealing  with  the  Respondent  concern- 
ing grievances,  labor  disputes,  wages,  rates  of  pay, 
hours  of  Avork,  and  other  conditions  of  employ- 
ment, upon  the  ground  that  said  recommendation 
is  not  based  upon  any  substantial  evidence,  proper 
findings  or  proper  conclusions  of  law. 

67.  Excepts  to  the  recommendation  that  Re- 
spondent withdraw  all  recognition  from  the  As- 
sociation as  the  representative  of  any  of  its  em- 
ployees for  the  purpose  of  dealing  with  the  Re- 
spondent concerning  grievances,  labor  disputes, 
wages,  rates  of  pay,  hours  of  work  and  other  con- 
ditions of  employment,  and  completely  disestablish 
the  Association  as  such  representative,  upon  the 
ground  that  said  recommendation  is  not  based  upon 
any  substantial  evidence,  proper  findings  or  proper 
conclusions  of  law. 

68.  Excepts  to  the  recommendation  that  the  Re- 
spondent offer  to  the  employees  listed  in  Appen- 
dix "A"  and  Wayne  Douglas  immediate  and  full 
reinstatement  to  their  former  or  substantially 
equivalent  positions,  without  prejudice  to  their 
seniority  or  other  rights  and  privileges,  upon  the 
ground  that  said  recommendation  is  not  based  upon 
any  substantial  evidence,  proper  findings  or  proper 
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conclusions  and  that  said  employees  were  in  each 
and  every  instance  discharged  for  reasons  having 
no  connection  with  the  Act,  and  upon  the  further 
ground  that  some  of  said  employees  refused  re- 
employment when  offered  by  the  Respondent,  others 
were  re-employed  and  thereafter  left  voluntarily. 

69.  Excepts  to  the  recommendation  that  Re- 
spondent make  whole  the  employees  listed  in  Ap- 
pendix '^A"  and  Wayne  Douglas  for  any  loss  of 
pay  that  may  have  been  suffered  by  reason  of  any 
act  on  the  part  of  the  Respondent,  by  payment  to 
each  of  them  a  sum  of  money  equal  to  that  which 
he  normally  would  have  received  as  wages  from 
the  date  of  the  discharge  to  said  proposed  offer  of 
reinstatement,  less  his  net  earnings  during  said 
period,  upon  the  ground  that  said  recommendation 
is  not  based  upon  any  substantial  evidence,  proper 
findings  or  proper  conclusions  of  law. 

70.  Excepts  to  the  reconmiendation  that  Re- 
spondent upon  request  bargain  collectively  with 
Teamsters  Local  No.  983  as  the  exclusive  represen- 
tative of  the  Respondent's  truck  drivers  at  Poca- 
tello,  excluding  the  foremen,  in  respect  to  rates  of 
pay,  wages,  hours  of  employment  and  other  con- 
ditions of  employment,  upon  the  ground  that  there 
is  no  substantial  evidence  proving  that  said  Local 
has  the  right  or  authority  to  represent  Respond- 
ent's truck  drivers  in  any  such  respect,  or  at  all, 
and  upon  the  further  ground  that  there  is  no  prop- 
er finding  or  conclusion  upon  which  to  base  this 
recommendation. 


168  National  Lal)or  Relations  Board 

71.  Excepts  to  the  recommendation  that  Re- 
spondent post  immediately  and  in  conspicuous 
places  in  its  plant  at  Pocatello,  on  the  premises 
occupied  by  Respondent  at  Boise,  Idaho,  and 
Baker,  Oregon,  and  maintain  for  a  period  of  at 
least  sixty  consecutive  days  from  the  date  of  post- 
ing, notices  reciting  the  matters  and  things  recom- 
mended in  sub-division  (f)  on  page  32  of  said 
Report,  upon  the  ground  that  said  recommendation 
is  not  supported  by  any  substantial  evidence,  proper 
findings  or  proper  conclusions  of  law. 

72.  Respondent  excepts  generally  to  each  and 
every  adverse  finding  and  conclusion  of  law  and 
recommendation  made  in  said  Intermediate  Re- 
port, upon  the  ground  that  a  full,  fair  and  im- 
partial consideration  of  all  of  the  evidence  intro- 
duced in  this  cause  clearly  establishes  the  fact 
that  the  Resi)ondent  has  not  been  guilty  of  violating 
any  of  the  provisions  of  said  Act. 

II. 

73.  Excepts  to  the  refusal  of  the  Trial  Exami- 
ner to  grant  the  Motion  of  Respondent  to  dismiss 
the  consolidated  complaint,  which  motion  was  made 
at  the  close  of  the  Board's  case,  and  after  the 
Board  had  adduced  its  evidence  in  support  of  the 
Consolidated  Complaint  and  had  rested.  Said  mo- 
tion was  predicated  upon  the  fact  that  the  proof 
adduced  by  the  Board  failed  to  prove  a  violation 
of  any  of  the  provisions  of  the  National  Labor 
Relations  Act  and  is  set  forth  at  length  on  pages 
925  to   945   inclusive   of  the   record   of   said   pro- 
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ceediiigs,  to  which  record  Respondent  respectfully 
refers,  and  by  reference  makes  said  motion  therein 
appearing  and  the  ruling  thereon  as  part  hereof,  as 
fully  as  if  set  forth  herein  at  length.  The  ruling 
on  said  motion  appears  at  page  949  of  the  record. 

III. 

74.  Excepts  to  the  failure  of  the  Trial  Exami- 
ner to  grant  its  motion  to  dismiss  the  Consolidafed 
Complaint,  which  motion  was  made  at  the  conclu- 
sion of  all  of  the  evidence  and  after  the  Board 
first  had  rested,  and  is  a  renewal  of  the  motion 
made  at  the  conclusion  of  the  Board's  case  and 
an  adoption  of  the  language  thereof,  and  which 
motion  appears  at  page  1595  of  the  record. 

IV. 

75.  Excepts  to  the  ruling  of  the  Trial  Examiner 
shown  on  page  93  of  the  record  overruling  the 
motion  of  counsel  for  the  Respondent  to  strike 
the  testimony  of  witness  Lee  Owen  regarding  tes- 
timony relating  to  matters  which  occurred  months 
after  the  violations  alleged  in  the  complaint  and 
overruling  counsel's  objections  to  testimony  from 
the  witness  Owen  on  the  ground  that  there  is  noth- 
ing shown  by  competent  evidence  that  Local  983 
inherited  any  of  the  rights  or  privileges  of  Local 
No.  440,  and  upon  the  further  ground  that  the 
Charter  of  Local  440  was  cancelled  and  picked 
up  and  ceased  to  exist. 

76.  Excepts  to  all  of  the  testimony  of  witness 
Owen  relating  to  the  acts  of  Local  983  and  objected 
by  counsel  and  overruled  on  page  93  of  the  record. 
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77.  Excepts  to  the  ruling  of  the  Trial  Examiner 
to  the  objection  of  counsel  for  the  Respondent 
to  the  question  shown  on  page  413  of  the  record: 
"What  conversation  do  you  recall  and  when  did  it 
occur",  upon  the  ground  that  such  question  was 
incompetent  for  any  purpose,  the  Idaho  Gas  & 
Oil  Company  not  being  a  party  to  this  action  and 
not  owned  by  the  Idaho  Refining  Company  but  by 
independent  and  individual  stockholders. 

78.  Excepts  to  the  rejection  by  the  Trial  Ex- 
aminer of  the  offer  of  counsel  for  Respondent  to 
prove  that  James  Ayers  was  discharged  from  the 
Union  Pacific  stage  lines  for  two  reasons  set  forth 
in  the  record,  and  which  rejection  appears  on  page 
458  of  the  record. 

79.  Excepts  to  the  Examiner's  permitting  an  en- 
tire line  of  inquiry  regarding  conversation  between 
R.  E.  Stiff  and  the  witness  Loren  R.  McBride, 
which  ruling  on  the  objection  of  counsel  for  fhe 
Respondent  appears  at  page  740  of  the  record. 

Respectfully  submitted, 
IDAHO   REFINING 
COMPANY, 
By  HENRY  D.  MOYLE,  D.  L.  M. 
DAVID  L.  McKAY, 

Residing   at   Salt  Lake   City, 
Ut. 
A.  L.  MERRILL,  D.  L.  M. 

Residing  at  Pocatello,  Idaho, 
Its  Attorneys. 
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In  the  United  States  Circuit  Court  of  Appeals 
for   the    Ninth    Circuit 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

vs. 

IDAHO  REFINING  COMPANY, 

Respondent. 

CERTIFICATE  OF  THE  NATIONAL  LABOR 
RELATIONS  BOARD 

The  National  Labor  Relations  Board,  by  its  Chief 
of  the  Order  Section,  duly  authorized  by  Section 
1  of  Article  VI,  Rules  and  Regulations  of  the  Na- 
tional Labor  Relations  Board — Series  2,  as 
amended,  hereby  certifies  that  the  documents  an- 
nexed hereto  constitute  a  full  and  accurate  tran- 
script of  a  consolidated  proceeding  had  before  said 
Board  entitled,  "In  the  Matter  of  Idaho  Refining 
Company  and  Teamsters,  Chauffeurs,  Warehouse- 
men and  Helpers,  Local  No.  983,  A.F.L.,  and  Idaho 
Refining  Company  and  International  Association  of 
Machinists,  Local  No.  198,  affiliated  with  the  A.F. 
L.,"  the  same  being  Cases  Nos.  C-2380  and  C-2381 
before  said  Board,  such  transcript  including  the 
pleadings,  testimony  and  evidence  upon  which  the 
order  of  the  Board  in  said  proceeding  was  en- 
tered, and  including  also  the  findings  and  order 
of  the  Board. 

Fully  enumerated,  said  documents  attached  here- 
to are  as  follows: 
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(1)  Stenographic  transcript  of  testimony  held 
before  Mortimer  Riemer,  Trial  Examiner  for  the 
National  Labor  Relations  Board,  on  August  3,  4, 
5,  6,  7,  10,  11,  12,  13,  1942,  together  with  all  ex- 
hibits introduced  in  evidence. 

(2)  Copy  of  Trial  Examiner  Riemer 's  Inter- 
mediate Report,  dated  October  20,  1942. 

(3)  Copy  of  order  transferring  case  to  the  Na- 
tional Labor  Relations  Board,  dated  October  22, 
1942. 

(4)  Copy  of  respondent's  request  for  oral  ar- 
gument before  the  Board. 

(5)  Copy  of  respondent's  telegram,  dated  No- 
vember 2,  1942,  requesting  an  extension  of  time  to 
file  exceptions  and  brief. 

(6)  Copy  of  telegram,  dated  November  2,  1942, 
granting  all  parties  an  extension  of  time  to  file 
exceptions  and  brief. 

(7)  Copy  of  respondent's  exceptions  to  the  In- 
termediate Report. 

(8)  Copy  of  notice  of  hearing  for  the  purpose 
of  oral  argument,  dated  December  19,  1942. 

(9)  Copy  of  list  of  appearances  at  the  oral 
argument  held  before  the  Board  on  January  7, 
1943. 

(10)  Copy  of  Decision  and  Order  issued  by  the 
National  Labor  Relations  Board,  February  25,  1943, 
with  Intermediate  Report  amiexed,  together  with 
affidavit  of  service  and  United  States  Post  Office 
return  receipts  thereof. 

In  Testimony  Whereof  the  Chief  of  the  Order 
Section  of  the   National  Labor  Relations   Board, 
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being  thereunto  duly  authorized  as  aforesaid,  has 
hereunto  set  his  hand  and  affixed  the  seal  of  the 
National  Labor  Relations  Board  in  the  City  of 
Washington,  District  of  Columbia,  this  11th  day 
of  October,  1943. 

[Seal]  JOHN  E.  LAWYER, 

Chief,  Order  Section. 
NATIONAL      LABOR      RELA- 
TIONS BOARD. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

PETITION  FOR  ENFORCEMENT  OF  AN  OR- 
DER OF  THE  NATIONAL  LABOR  RE- 
LATIONS BOARD 

To  the  Honorable,  the  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit : 

The  National  Labor  Relations  Board,  pursuant 
to  the  National  Labor  Relations  Act  (Act  of  July 
5,  1935,  49  Stat.  449,  c.  372,  29  U.S.C.  §  151  et  seq.), 
respectfully  petitions  this  Court  for  the  enforce- 
ment of  its  order  against  respondent,  Idaho  Refin- 
ing Company,  its  officers,  agents,  successors,  and 
assigns.  The  consolidated  proceeding  resulting  in 
said  order  is  known  upon  the  records  of  the  Board 
as  "In  the  Matter  of  Idaho  Refining  Company  and 
Teamsters,  Chauffeurs,  Warehousemen  and  Help- 
ers, Local  No.  983,  A.F.L.,  Case  No.  C-2380,  and  In 
the  Matter  of  Idaho  Refining  Company  and  Inter- 
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national  Association  of  Machinists,  Local  No.  198, 
affiliated  with  the  A.F.L.,  Case  No.  C-2381." 

In  support  of  this  petition,  the  Board  respect- 
fully shows: 

(1)  The  unfair  labor  practices  which  are  the 
subject  of  the  present  proceeding  occurred  in  the 
State  of  Idaho  within  this  judicial  circuit.  This 
Court  therefore  has  jurisdiction  of  this  petition 
by  virtue  of  Section  10  (e)  of  the  National  Labor 
Relations  Act. 

2.  Upon  all  proceedings  had  in  said  matter  be- 
fore the  Board,  as  more  fully  shown  by  the  entire 
record  thereof  certified  by  the  Board  and  filed 
with  this  Court  herein,  to  which  reference  is  here- 
by made,  the  Board,  on  February  25,  1943,  duly 
stated  its  findings  of  fact,  conclusions  of  law  and 
issued  an  order  directed  to  the  respondent,  its  of- 
ficers, agents,  successors,  and  assigns.  So  much  of 
the  aforesaid  order  as  relates  to  this  proceeding 
provides  as  follows: 

ORDER 

Upon  the  entire  record  in  the  case,  and  pursuant 
to  Section  10  (c)  of  the  National  Labor  Relations 
Act,  the  National  Labor  Relations  Board  hereby 
orders  that  the  respondent,  Idaho  Refining  Com- 
pany, its  officers,  agents,  successors,  and  assigns 
shall : 

1.     Cease  and  desist  from: 

(a)  Dominating  or  interfering  with  the  admin- 
istration of  Idaho  Refining  Company  Employees' 
Benefit  and  Labor  Association,  or  with  the  forma- 
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tion  or  administration  of  any  other  labor  organi- 
zation of  its  employees,  and  from  contributing 
financial  or  other  support  to  said  labor  organi- 
zation or  any  other  labor  organization  of  its  em- 
ployees ; 

(b)  Recognizing  or  in  any  manner  dealing  with 
Idaho  Refining  Company  Employees'  Benefit  and 
Labor  Association  as  the  representative  of  any  of 
its  employees  for  the  purpose  of  dealing  with  the 
respondent  concerning  grievances,  labor  disputes, 
wages,  rates  of  pay,  hours  of  employment,  or  other 
conditions  of  employment; 

(c)  Performing  or  giving  effect  to  the  contract 
of  June  1,  1942,  with  Idaho  Refining  Company 
Employees '  Benefit  and  Labor  Association,  or  to 
any  amendment,  extension,  or  renewal  thereof,  or 
to  any  other  contract,  agreement  or  understanding 
entered  into  with  said  Association  relating  to  griev- 
ances, labor  disputes,  wages,  rates  of  pay,  hours 
of  employment,  or  other  conditions  of  employ- 
ment ; 

(d)  Discouraging  membership  in  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers,  Local  No. 
983,  or  International  Association  of  Machinists,  Lo- 
cal No.  198,  both  affiliated  with  the  American  Fed- 
eration of  Labor,  or  any  other  labor  organization 
of  its  employees,  by  discharging  or  refusing  to  re- 
instate, or  in  any  other  manner  discriminating  in 
regard  to  their  hire  or  tenure  of  employment,  or 
any  term  or  condition  of  their  employment; 

(e)  In  any  other  manner  interfering  with,  re- 
straining,  or  coercing  its   employees  in   the   exer- 
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cise  of  the  right  to  self-organization,  to  form,  join, 
or  assist  labor  organizations,  to  bargain  collectively 
through  representatives  of  their  own  choosing,  and 
to  engage  in  concerted  activities  for  the  purpose 
of  collective  bargaining  or  other  mutual  aid  or  pro- 
tection as  guaranteed  in  Section  7  of  the  Act. 

2.  Take  the  following  affirmative  action  wfiich 
the  Board  finds  will  effectuate  the  policies  of  the 
Act: 

(a)  Withdraw  all  recognition  from  Idaho  Re- 
fining Company  Employees'  Benefit  and  Labor  As- 
sociation as  the  representative  of  any  of  its  em- 
ployees for  the  purpose  of  dealing  with  the  re- 
spondent concerning  grievances,  labor  disputes, 
wages,  rates  of  pay,  hours  of  employment,  or  other 
conditions  of  employment,  and  completely  disestab- 
lish said  Association  as  such  representative; 

(b)  Offer  to  the  employees  listed  in  Appendix 
A,  except  Boyd  Cornia,  Wayne  Douglas,  Henry 
Henrickson,  A.  Stanley  Merrill,  and  Myron  D. 
Whitesides,  immediate  and  full  reinstatement  to 
their  former  or  substantially  equivalent  positions, 
without  prejudice  to  their  seniority  and  other  rights 
and  privileges ; 

(c)  Make  whole  each  of  the  employees  ordered 
reinstated  in  paragraph  2  (b)  of  this  Order  for 
any  loss  of  pay  he  may  have  suffered  by  reason 
of  the  respondent's  discrimination  against  him,  by 
payment  to  him  of  a  sum  of  money  equal  to  the 
amount  which  he  normally  would  have  earned  as 
wages  from  the  date  of  the  respondent's  discrimi- 
nation against  him  to  the  date  of  the  respondent's 
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offer  of  reinstatement,  less  his  net  earnings  during 
such  period; 

(d)  Make  whole  R.  E.  Miller  for  any  loss  of 
pay  he  may  have  suffered  by  reason  of  the  re- 
spondent's discrimination  against  him,  by  payment 
to  him  of  a  sum  of  money  equal  to  the  amount 
which  he  normally  would  have  earned  as  wages 
from  the  date  of  the  respondent's  discrimination 
against  him  to  the  date  of  his  reemployment  with 
the  respondent  as  a  truck  driver,  less  his  net  earn- 
ings during  such  period; 

(e)  Post  immediately  in  conspicuous  places  at 
its  plant  at  Pocatello,  Idaho,  and  at  the  premises 
occupied  or  used  by  the  respondent  at  Baker,  Ore- 
gon and  Boise,  Idaho,  and  maintain  for  a  period 
of  not  less  than  sixty  (60)  consecutive  days  from 
the  date  of  posting,  notices  to  its  employees,  stat- 
ing: (1)  that  the  respondent  will  not  engage  in 
the  conduct  from  which  it  is  ordered  to  cease  and 
desist  in  paragraphs  1  (a),  (b),  (c),  (d),  and  (e) 
of  this  Order;  (2)  that  the  respondent  will  take 
the  affirmative  action  set  forth  in  paragraphs  2 
(a),  (b),  (c)  and  (d)  of  this  Order;  and  (3)  that 
the  respondent's  employees  are  free  to  remain  or 
become  members  of  Teamsters,  Chauffeurs,  Ware- 
housemen and  Helpers,  Local  No.  983,  and  Inter- 
national Association  of  Machinists,  Local  No.  198, 
both  affiliated  with  the  American  Federation  of 
Labor,  and  that  the  respondent  will  not  discrimi- 
nate against  any  employee  because  of  membershi}) 
or  activity  in  those  organizations; 

(f)  Notify  the  Regional  Director  for  the  Nine- 
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teenth  Region  m  writing  within  ten  (10)  days  from 
the  date  of  this  Order  what  steps  the  respondent 
has  taken  to  comply  herewith. 

(3)  On  February  27,  1943,  the  Board's  decision 
and  order  was  served  upon  respondent  by  sending 
a  copy  thereof  postpaid,  bearing  Government  frank, 
by  registered  mail,  to  respondent's  attorneys. 

(4)  Pursuant  to  Section  10  (e)  of  the  National 
Labor  Relations  Act,  the  Board  is  certifying  and 
filing  with  this  Court  a  transcript  of  the  entire 
record  in  the  consolidated  proceeding  before  the 
Board,  including  the  pleadings,  testimony  and  evi- 
dence, findings  of  fact,  conclusions  of  law,  and  or- 
der of  the  Board. 

Wherefore,  the  Board  prays  this  Honorable 
Court  that  it  cause  notice  of  the  filing  of  this 
petition  and  transcript  to  be  served  upon  respond- 
ent and  that  this  Court  take  jurisdiction  of  the 
proceeding  and  of  the  questions  determined  therein 
and  make  and  enter  upon  the  pleadings,  testimony 
and  evidence  and  the  proceedings  set  forth  in  the 
transcript,  and  upon  so  much  of  the  order  made 
thereupon  set  forth  in  paragraph  (2)  hereof,  a 
decree  enforcing  in  whole  said  order  of  the  Board 
and  requiring  respondent,  its  officers,  agents,  suc- 
cessors, and  assigns,  to  comply  therewith. 

NATIONAL     LABOR      RELA- 
TIONS BOARD. 
By  HOWARD   LICHTENSTEIN, 
Assistant  General  Counsel. 
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Dated  at  Washington,  D.   C,  this   11th   day  of 
October,  1943. 

Appendix  A 

Leonard  Fowler 


Leo  Archibald 
James  Ayers 
K.  C.  Brower 
S.  R.  Burkliolder 
Guy  Campbell 
Boyd  Cornia 
Howard  Davis 
Wayne  Douglas 
Victor  Ellingf  ord 
John  Evans 


Arthur  Heckert 
Henry  Henrickson 
Carl  Hill 

A.  Stanley  Merrill 
John  Ray 
Leland  Stanford 
P.  P.  Stanger 
Myron  D.  Whitesides 


District  of  Columbia,  ss: 

Howard  Lichtenstein,  being  first  duly  sworn^ 
states  that  he  is  Assistant  General  Counsel  of  the 
National  Labor  Relations  Board,  petitioner  herein, 
and  that  he  is  authorized  to  and  does  make  this 
verification  in  behalf  of  said  Board;  that  he  has 
read  the  foregoing  petition  and  has  knowledge  of 
the  contents  thereof;  and  that  the  statements  made 
therein  are  true  to  the  best  of  his  knowledge,  infor- 
mation and  belief. 

HOWARD  LICHTENSTEIN, 
Assistant  General  Counsel. 
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Subscribed  and  sworn  to  before  me  this  11th  day 
of  October  1943. 

[Seal]  JOSEPH  W.  KULKIS, 

Notary  Public,,  District  of 
Columbia. 
My  commission  expires  April  15,  1947. 

[Endorsed]:      Filed    Oct.    18,    1943.     Paul    P. 
O'Brien,  Clerk. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH 
PETITIONER  INTENDS  TO  RELY 

Comes  now  the  National  Labor  Relations  Board, 
petitioner  in  the  above  proceeding,  and,  in  conform- 
ity with  the  revised  rules  of  this  Court  heretofore 
adopted,  hereby  states  the  following  points  as  those 
on  which  it  intends  to  rely  in  this  proceeding: 

1.  Upon  the  undisputed  facts,  the  Act  is  applica- 
ble to  respondents  and  to  the  employees  herein  in- 
volved. 

2.  The  Board's  findings  of  fact  are  fully  suported 
by  substantial  evidence.  LTpon  the  facts  so  found, 
respondent  has  engaged  in  and  is  engaging  in  unfair 
labor  practices  within  the  meaning  of  Section  8  (1), 
(2),  and  (3)  of  the  Act. 

3.  The  Board's  order  is  wholly  valid  and  proper 
under  the  Act. 
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Dated  at   Washington,  D.   C,  this   11th  day  of 
October  1943. 

NATIONAL  LABOR  RELA- 
TIONS BOARD, 
By  HOWARD  LICHTENSTEIN, 
Assistant  General  Counsel. 

[Endorsed]:      Filed    Oct.    18,    1943.      Paul    P. 
O'Brien,  Clerk. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

ANSWER  TO  PETITIONER'S  PETITION  FOR 
ENFORCEMENT  OF  AN  ORDER  OF  THE 
NATIONAL  LABOR  RELATIONS  BOARD 

To  the  Honorable,  the  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit : 

Comes  now  the  Respondent,  Idaho  Refining  Com- 
pany, a  corporation,  and  answermg  the  National 
Labor  Relations  Board's  petition  for  enforcement 
of  its  order,  respectfully: 

(1)  Admits  paragraphs  (1),  (2),  (3),  and  (4) 
of  the  said  petition,  except  that  Respondent  denies 
that  it  has  committed  any  unfair  labor  practices. 

(2)  Denies  that  the  findings  of  the  Trial  Exam- 
iner, as  adopted  by  the  Board,  and  excepted  to  in 
the  Statement  of  Exceptions  heretofore  filed  with 
the  Board  by  the  Respondent  (which  statement  is 
hereby  referred  to  and  made  a  part  of  this  answer, 
as  if  fully  set  forth  herein)  are  supported  by  the 
evidence,  and  denies  that  each  of  the  findings  is  so 
supported. 
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(3)  Denies  that  the  order  set  forth  in  the  said 
petition  is  valid,  for  the  reason  that  the  said  order 
is  based  upon  findings  which  are  not  supported  by 
the   evidence. 

(4)  Denies  that  the  said  order  is  valid,  for  the 
reason  that  it  is  not  supported  by  the  findings  upon 
which  it  is  based. 

(5)  Alleges  that  the  conclusions  of  law  and  the 
said  order  and  each  part  thereof  are  erroneous  and 
unauthorized  and  without  support  of  law,  and 
should  be  reviewed  and  set  aside. 

Wherefore,  the  Respondent  prays  that  the  petition 
of  the  Board  be  denied ;  that  the  proceedings  herein 
be  reviewed  by  this  Court,  and  that  this  Court  set 
aside  the  said  order  of  the  board. 
A.  L.  MERRILL, 
HENRY  D.  MOYLE, 

D.L.M. 
Attorneys  for  Respondent. 

State  of  Utah 

County  of  Salt  Lake — ss. 

Henry  D.  Moyle,  being  first  duly  sworn,  states 
that  he  is  an  officer  of  the  Idaho  Refining  Company, 
respondent  herein,  to-wit,  its  vice-president ;  that  he 
is  authorized  to  make  and  does  make  this  verification 
in  behalf  of  the  said  respondent;  that  he  has  read 
the  foregoing  answer  and  knows  the  contents  there- 
of ;  and  that  the  statements  made  therein  are  true  to 
the  best  of  his  knowledge,  information  and  beliefs 
HENRY  D.  MOYLE. 
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Subscribed  and  sworn  to  before  me  this  23rd  day 
of  October,  1943. 

[Seal]  DAVID  L.  McKAY, 

Notary  Public,  residing  at 
Salt  Lake  City,  Utah. 
My  commission  expires  Feb.  2,  1945. 

[Endorsed]:      Filed    Oct.    27,    1943.      Paul    P. 
O'Brien,  Clerk. 


ORDER  TO  SHOW  CAUSE 

CCA  #10583 
United  States  of  America,  ss : 
The  President   of  the  United   States   of  America 

To  International  Association  of  Machinists,  Att: 
Paul  R.  Hutchings,  Machinists  Bldg.,  Washing- 
ton, D.  C, 

GREETING: 

Pursuant  to  the  provisions  of  Subdivision  (e)  of 
Section  160,  U.S.C.A.  Title  29  (National  Labor  Re- 
lations Board  Act,  Section  10(e)),  you  and  each  of 
you  are  hereby  notified  that  on  the  18th  day  of 
October,  1943  a  petition  of  the  National  Labor  Re- 
lations Board  for  enforcement  of  its  order  entered 
on  February  25,  1943  in  a  proceeding  known  upon 
the  records  of  the  said  Board  as 

"In  the  Matter  of  Idaho  Refining  Company  and 
Teamsters,  Chauffeurs,  Warehousemen  and  Helpers, 
Local  No.  983,  A.F.L.,  Case  No.  C-2380,  and  in  the 
Matter  of  Idaho  Refining  Company  and  Interna- 


184  National  Labor  Relations  Board 

tional  Association  of  Machinists,  Local  No.  198^ 
affiliated  with  the  A.F.L.,  Case  No.  C-2381," 

and  for  entry  of  a  decree  by  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
was  filed  in  the  said  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  copy  of  which  said 
petition  is  attached  hereto. 

You  are  also  notified  to  appear  and  move  upon, 
answer  or  plead  to  said  petition  within  ten  days 
from  date  of  the  service  hereof,  or  in  default  of 
such  action  the  said  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  will  enter  such  decree  as  it  deems 
just  and  proper  in  the  premises. 

Witness,  the  Honorable  Charles  E.  Hughes,  Chief 
Justice  of  the  United  States,  this  18th  day  of  Octo- 
ber in  the  year  of  our  Lord  one  thousand,  nine 
hundred  and  forty-three. 

[Seal]  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

Received  copy  of  this  order  to  show  cause,  with 
attached  copy  of  petition  this  25th  day  of  Oct.  1943. 
INT.  ASSN.  OF  MACHINISTS, 
By   L.  O.  THOMAS, 

Research  Dept. 
Rec'd  Oct.  25,  1943. 

[Endorsed]:  Filed  Oct.  28,  1943.  Paul  P. 
O'Brien,  Clerk. 
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ORDER  TO  SHOW  CAUSE 

CCA  #10583 

United  States  of  America,  ss : 

The  President   of  the   United   States   of  America 

To  Idaho  Refining  Co.,  Pocatello,  Idaho;  Team- 
sters, Chauffeurs,  Warehousemen  and  Help- 
ers, Local  No.  983,  A.  F.  of  L.,  140  South 
First  Ave.,  Pocatello,  Idaho ;  International  As- 
sociation of  Machinists,  Local  No.  198,  A.  F.  of 
L.,  316  North  9th  Ave.,  Pocatello,  Idaho  and 
Idaho  Refining  Co.  Employees'  Benefit  and 
Labor  Association,  720  E.  Oak,  Pocatello,  Idaho 

GREETING: 

Pursuant  to  the  provisions  of  Subdivision  (e)  of 
Section  160,  U.S.C.A.  Title  29  (National  Labor  Re- 
lations Board  Act,  Section  10(e)),  you  and  each  of 
you  are  hereby  notified  that  on  the  18th  day  of 
October,  1943  a  petition  of  the  National  Labor  Re- 
lations Board  for  enforcement  of  its  order  entered 
on  February  25,  1943  in  a  proceeding  known  upon 
the  records  of  the  said  Board  as 

"In  the  Matter  of  Idaho  Refining  Company  and 
Teamsters,  Chauffeurs,  Warehousemen  and  Helpers, 
Local  No.  983,  A.F.L.,  Case  No.  C-2380,  and  in  the 
Matter  of  Idaho  Refining  Company  and  Interna- 
tional Association  of  Machinists,  Local  No.  198, 
affiliated  with  the  A.F.L.,  Case  No.  C-2381," 

and  for  entry  of  a  decree  by  the  United  States 
Circuit   Court  of  Appeals   for  the   Ninth   Circuit, 
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was  filed  in  the  said  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  copy  of  which  said 
petition  is  attached  hereto. 

You  are  also  notified  to  appear  and  move  upon, 
answer  or  plead  to  said  petition  within  ten  days 
from  date  of  the  service  hereof,  or  in  default  of 
such  action  the  said  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  will  enter  such  decree  as  it  deems 
just  and  proper  in  the  premises. 

Witness,  the  Honorable  Charles  E.  Hughes,  Chief 
Justice  of  the  United  States,  this  18th  day  of  Octo- 
ber in  the  year  of  our  Lord  one  thousand,  nine 
hundred  and  forty-three. 

[Seal]  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

MARSHAL'S  RETURN 

United  States  of  America 
District  of  Idaho — ss : 

I  hereby  certify  and  return  that  I  received  the 
hereto  annexed  Order  to  Show  Cause  on  the  26th 
day  of  October,  1943,  and  have  served  the  same  in 
the  following  manner,  to  wit: 

On  the  Idaho  Refining  Co.,  by  exhibiting  the 
original  and  by  handing  to  and  leaving  with  William 
McMillan,  Secretary  of  the  said  Idaho  Refining  Co., 
a  true  and  correct  copy  of  the  said  Order  together 
with  a  copy  of  the  Petition  of  the  National  Labor 
Relations  Board  attached  thereto,  at  a  point  3  miles 
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West  of  Pocatello,  Idaho,  on  the  27th  day  of  Octo- 
ber, 1943; 

On  the  International  Association  of  Machinists, 
Local  No.  198,  A.  F.  of  L.  by  exhibiting  the  original 
and  by  handing  to  and  leaving  with  John  Strechen- 
finger.  Secretary  of  the  said  International  Associa- 
tion of  Machinists,  Local  No.  198,  A.  F.  of  L.,  a  true 
and  correct  copy  thereof,  together  with  a  copy  of 
the  Petition  of  the  National  Labor  Relations  Board 
attached  thereto,  at  Pocatello,  Idaho,  on  the  27th 
day  of  October,  1943 ; 

On  Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers,  Local  No.  983,  A.  F.  of  L.,  by  exhibiting  the 
original  and  by  handing  to  and  leaving  with  Ray 
Jones,  Secretary  of  the  said  Teamsters,  Chauffeurs, 
Warehousemen's  and  Helpers  Local  No.  983,  A.  F. 
of  L.,  a  true  and  correct  copy  of  the  said  Order 
together  with  a  copy  of  the  Petition  of  the  National 
Labor  Relations  Board  attached  thereto,  at  Idaho 
Falls,  Idaho,  on  the  29th  day  of  October,  1943; 

On  the  Idaho  Refining  Co.  Employees  Benefit  and 
Labor  Association  by  exhibiting  the  original  and 
by  handing  to  and  leaving  with  D.  L.  Hill,  as  Secre- 
tary-Treasurer of  the  said  Idaho  Refining  Co.  Em- 
ployees' Benefit  and  Labor  Association,  a  true  and 
correct  copy  of  the  said  Order,  together  with  a  copy 
of  the  Petition  of  the  National  Labor  Relations 
Board  attached  thereto,  at  a  point  3  miles  West  of 
Pocatello,  Idaho,  on  the  1st  day  of  November,  1943. 
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Dated  this  1st  day  of  November,  1943. 
ED.  M.  BRYAN, 

U.  S.  Marshal  for  the  District 
of  Idaho, 
by:   DAVE  NICHOLS, 
Deputy. 

[Endorsed] :  Filed  Nov.  4,  1943.  Paul  P.  O'Brien, 
Clerk. 


BOARD'S  EXHIBIT  No.  2 

United  States  of  America 
National  Labor  Relations  Board 

I,  Beatrice  M.  Stern,  Executive  Secretary  of  the 
National  Labor  Relations  Board,  and  official  cus- 
todian of  its  records,  do  hereby  certify  that  attached 
is  a  full,  true,  and  complete  copy  of : 

Order  Designating  Trial  Examiner  in  the  Matter 
of  Idaho  Refining  Company  and  Teamsters,  Chauf- 
feurs, Warehousemen  and  Helpers,  Local  No.  983, 
A.F.L.  and  Idaho  Refining  Company  and  Interna- 
tional Association  of  Machinists,  Local  No.  198,  af- 
filiated with  the  AFL.  Cases  Nos.  XIX-C-1071  and 
XIX-C-1082. 

In  Witness  AYhereof,  I  have  hereunto  subscribed 
my  name  and  caused  the  seal  of  the  National  Labor 
Relations  Board  to  be  affixed  this  29th  day  of  July 
A.  D.  1942,  at  Washington,  D.  C. 

[Seal] 

Executive  Secretary. 
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[Title  of  Board  and  Causes.] 
ORDER   DESIGNATING   TRIAL   EXAMINER 

Charges  having  been  filed  in  this  matter,  and  this 
matter  having  been  set  for  hearing,  and  consolidated 
for  the  purpose  of  hearing,  and  the  Board  having 
considered  the  matter  and  being  advised  in  the 
premises. 

It  Is  Hereby  Ordered  that  Mortimer  Riemer  act 
as  Trial  Examiner  in  the  above  cases  and  perform 
all  the  duties  and  exercise  all  the  powers  granted 
to  trial  examiners  under  the  Rules  and  Regulations 
— Series  2  as  amended  of  the  National  Labor  Rela- 
tions Board. 

Dated,  Washington,  D.  C,  July  29,  1942. 
[Seal]  GEO.  O.  PRATT 

George  O.  Pratt 

Chief  Trial  Examiner 
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United  States  of  America 

Before  The  National  Labor  Relations  Board 

Nineteenth  Region 

Case  No.   XIX-C-1071 

In  the  matter  of 

IDAHO  REFINING  COMPANY 

and 

TEAMSTERS.  CHAUFFEURS,  WAREHOUSE- 
MEN &  HELPERS,  Local  No.  983,  A  F  L. 


Case  No.  XIX-C-1082 
In  the  Matter  of 
IDAHO  REFINING  COMPANY 

and 

INTERNATIONAL  ASSOCIATION  OF  MA- 
CHINISTS, Local  198.  affiliated  with  the  A  F 
of  L. 

TESTIMONY 

District  Court  Room 

Post  Office  Building 

Pocatello,  Idaho, 

Monday.  August  3,  1942 

The  above-entitled  matter  came  on  for  hearing 
at  10 :00  a.  m.  pursuant  to  notice,  as  follows : 
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Before:     Mortimer  Riemer,  Trial  Examiner. 
Appearances : 

Louis  S.  Penfiield,  812  Vance  Building,  Seattle, 
Washington,  Attorney  for  the  National  Labor 
Relations  Board.  [1*] 

Gerald  P.  Leicht,  1095  Market  Street,  San  Fran- 
cisco, California,  appearing  for  the  National 
Labor  Relations  Board,  as  attorney. 

Henry  A.  Moyle,  720  Newhouse  Building,  Salt  Lake 
City,  Utah,  appearing  for  Idaho  Refining  Co.. 
respondent. 

A.  L.  Merrill,  Pocatello,  Idaho,  appearing  for  re- 
spondent, Idaho  Refining  Company. 
David  L.  McKay,  720  Newhouse  Building,  Salt  Lake 
City,  Utah,  appearing  for  respondent,  Idaho 
Refining  Company.  [2] 


GILBERT  D.  MOYLE 
was  thereupon  called  as  a  witness  by  and  on  behalf 
of  the  Board,  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
Q      (Mr.  Penfield)     Mr.  Moyle,  are  you  an  em- 
ployee of  the  Idaho  Refining  Company^ 
A.     Yes,  sir.  [14] 
Q.     In  what  capacity? 

^^ge  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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(Testimony  of  Gilbert  D.  Moyle.) 

A.     Manager — general  manager. 

Q.     General  manager  of  all  the  operations'? 

A.  General  manager  of  Idaho  Refining  Com- 
pany, yes,  sir. 

Q.     Where  is  your  office? 

A.     West  of  Pocatello, — northwest. 

Q.     How  long  have  you  held  your  position? 

A.  AVell,  I  came  up  in  1938,  and  I  think  it  was 
in  1940  that  I  was  made  general  manager. 

Q.  You  have  been  general  manager  ever  since 
1940,  is  that  correct? 

A.     I  think,— as  I  recall,  1940. 

Q.  Would  that  be  in  January,  1940,  the  first  of 
the  year? 

A.  It  seems  to  me  that  it  must  have  been  in 
October,  as  I  recall  it.  I  can't  refresh  my  memory 
without  looking  at  the  record  on  that. 

Q.  What  was  your  position  with  the  company 
prior  to  that  time? 

A.  I  was  acting  as  more  or  less  sales  manager 
and  in  charge  of  the  expansion  of  our  service  sta- 
tion business. 

Q.     Were  you  located  here  in  Pocatello? 

A.     Yes,  sir. 

Q.     The  same  office?  A.     Yes. 

Q.     Who  was  general  manager  at  that  time? 

A.  The  general  manager  was  more  or  less  ves- 
ted in  Mr.  M.  B.  [15]  Kaye. 

Q.     What  is  the  correct  name  of  the  company  ? 

A.     Idaho  Eefining  Company. 

Q.     A^Tiat  is  the  place  of  incorporation? 
A.     Nevada. 
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(Testimony  of  Gilbert  D.  Movie.) 

Q.  Will  you  describe  for  us  the  general  nature 
of  the  business  done  b}^  the  Idaho  Refining  Com- 
pany ? 

A.  Well,  it  is  the  refining  of  petroleum,  crude 
oil,  making  petroleum  products,  and  the  distribu- 
tion of  the  same. 

Q.     How  is  that  distribution  carried  out? 

A.  Well,  various  ways, — through  our  own — some 
stations  that  are  owned;  and  some  that  are  not 
owned  and  controlled,  some  by  major  oil  companies' 
purchases  from  our  company,  and  so  forth. 

Q.  What  is  the  territory  in  which  your  products 
are  distributed?  A.     Practicalh^  all  in  Idaho. 

Q.  What  raw  materials  are  used  in  your  busi- 
ness? A.     We  have  our  crude  shipped  in. 

Q.     Where  does  that  come  from? 

A.     Montana  and  Wyoming. 

Q.     All  of  your  crude?  A.     All  our  crude. 

Q.     Do  you  have  any  other  raw  materials? 

A.     Not  that  we  manufacture,  no. 

Q.     You  do  have  other  raw  materials?  [16] 

A.  We  have  other  materials  that  we  sell  that 
we  don't  manufacture. 

Q.    What  are  those? 

A.  We  sell  lubricating  oil  which  we  don't  manu- 
facture, and  part  of  that  in  the  early  stages  was 
shipped  in  like  most  of  it,  and  now  only  a  very 
small  part  is,  and  we  purchase  that  now  here  in 
Idaho. 

Q.     From  whom  do  you  purchase  it? 
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(Testimony  of  Gilbert  D.  Moyle.) 

A.  From  the  Co-op  Oil  Company  at  Caldwell, 
Idaho. 

Q.     Where  is  that  oil  produced? 

A.     I  don't  know  where  they  purchase  it. 

Q.     Is  it  produced  in  Idaho  f 

A.  I  doubt  it.  There  isn't  any  oil  produced  in 
Idaho.  They  have  a  plant  for  making  kerosene, 
and  I  wouldn't  be  surprised  that  they  do  some 
blending.     I  wouldn't  be  sure. 

Q.     Do  you  also  purchase  gasoline? 

A.  We  have  purchased  gasoline  a  little  this  year 
only.  We  have  never  purchased  any  gasoline  outside 
before. 

Q.  In  terms  of  dollar  value,  can  you  give  us  the 
total  dollar  value  of  the  raw  materials  that  you  pur- 
chased during  the  year  194X,  api)roximately  ? 

A.     No. 

Mr.  Penfield:  May  we  go  off  the  record  for  a 
minute  ? 

Trial   Examiner  Riemer:     Off  the  record.     The 
hearing  will  recess  for  five  minutes.  [17] 
(Whereupon  a  recess  was  taken). 

Trial  Examiner  Riemer:     On  the  record. 
Mr.  Penfield:     Will  you  read  the  last  question? 
(Last  question  read  aloud  by  the  reporter  as 
hereinabove  recorded.) 

A.  I  think  that  the  answer  to  that  question  was 
about  $1,300,000. 

Q.     $1,328,000  was  the  amount  given. 

Mr.  Moyle:  If  you  care  to,  you  could  read  the 
figures  just  given  and  ask  a  leading  question. 
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Q.  (Mr.  Penfield)  All  right.  In  the  off-the- 
record  discussion,  the  parties  agreed  the  figure  of 
the  raw  materials  purchased  in  1941  was  approxi- 
mately $1,328,000,  of  which  $1,230,000  was  crude  oil, 
all  of  which  was  shipped  in  to  the  refinery  at  Poca- 
tello  from  points  outside  of  Idaho.  Is  that  cor- 
rect? A.     I  think  so,  yes. 

Trial  Examiner  Riemer:  You  mean  just  the 
crude  oil  was  shipped  in? 

Mr.  Penfield :  All  the  crude  oil  in  the  amount  of 
$1,230,000.  We  also  agreed  that  of  the  raw  mater- 
ials, in  excess  of  90  per  cent,  of  the  raw^  materials 
used  was  shipped  in  to  Idaho  from  points  outside 
the  State  of  Idaho. 

Mr.  Moyle:     AVould  you  read  that? 

(Whereupon  the  last  statement  hereinabove 
recorded  was  read  aloud  by  the  reporter.) 

Mr.  Moyle:  You  mean  to  say  that  approximate- 
ly 90  per  cent,  was  [18]  shipped  in? 

Mr.  Penfield:  Well,  "approximately"  is  close 
enough. 

Mr.  Moyle :  I  think  that  is  what  it  had  better  be, 
• — approximately  90  per  cent. 

Mr.  Penfield:     All  right. 

Q.  (Mr.  Penfield)  We  also  agreed  that  Ethyl 
Compound  in  the  amount  of  $47,000  was  purchased 
during  the  year  1941.  Was  that  all  shipped  in  from 
points  outside  the  State  of  Idaho?  A.     Yes. 

Q.  We  also  agreed  that  fuel  oil  in  the  amount 
of  approximately  $42,000  was  purchased  during  the 
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same  period.     Was  all  that  shipped  in  from  points 

outside  the  state?  A.     No,  I  don't  think  so. 

Q.     Where  was  that  secured? 

A.  I  am  not  certain  as  to  that  figure  on  fuel 
oil,  but  we  are  only  purchasing  a  very  small  amount 
of  fuel  oil — it  seems  to  me  that  is  excessive. 

Q.     Well,  that  was  in  1941. 

A.  Well,  that  is  possible,  but  it  seems  to  me  our 
purchases  would  not  have  been  over  about  two 
thousand  in  1941 — well,  that  is  possible — yes,  I  think 
possibly  that  is  possible.  I  was  not  considering 
the  heavy  oil. 

Q.     I  understood  that  was  the  figure  given. 

A.  We  will  accept  that.  I  think  that  is  pos- 
sible. 

Q.  Did  I  understand  you  to  say  that  was  or  was 
not  shipped  from  [19]  outside  the  state? 

A.     It  would  be  shipped  in  from  outside  the  state. 

Q.  What  are  the  finished  products  of  the  com- 
pany ? 

A.  Well,  we  have  just  mainly  two,  mostly  gaso- 
line, the  other  is  a  heavy  fuel  oil. 

Q.  In  the  off-record  discussion,  we  agreed  that 
the  gross  sales  of  the  company  in  the  year  1941 
amounted  to  approximately  $1,900,000,  is  that  cor- 
rect? 

A.     I  think  that  would  be  approximately  correct. 

Q.  And  we  also  agreed  that  approximately  10 
per  cent,  was  shipped  to  points  outside  the  state  of 
Idaho? 

A.     I  think  that  would  be  approximately  correct. 
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Q.  Did  the  trucks  of  the  company  travel  to 
points  outside  of  Idaho  ?  A.     Yes. 

Q.     And  into  what  states  did  they  go  ? 

A.  We  went  into  Wyoming  and  Nevada,  and  I 
think  into  Oregon  and  Washington  in  1941, 

Q.     And  Utah,  also?  A.     And  Utah. 

Q.  Can  you  give  me  a  list  of  the  names  of  the 
officers  of  the  company 

Trial  Examiner  Riemer:     Just  a  minute. 

Q.  (Trial  Examiner  Eiemer)  Why  did  those 
trucks  go  into  those  states,  for  what  purpose?  [20] 

A.     What? 

Q.  For  what  purpose  did  they  go  into  the  states 
you  named?  A.     Mainly  the  transfer  of  gas. 

Q.     To  deliver  gasoline? 

A.     To  deliver  gasoline. 

Q.  (Mr.  Penfield,  continuing)  Could  you  give 
me  a  list  of  the  names  of  the  officers  of  the  companj^ 
during  the  year  1941? 

Mr.  Moyle:  I  will  answer  for  him,  if  I  may. 
K.  W.  Yates,  A.  H.  Kelson, — these  are  directors. 

Mr.  Penfield:  My  question  was,  first,  your  of- 
ficers.    I  also  want  to  get  the  directors  in. 

The  Witness:  Well,  in  1941,  Gilbert  S.  Sheets 
was  president;  Henry  D.  Moyle,  vice-president; 
Frank  L.  Copening  was  secretary,  and  John  H. 
Peterson,  treasurer. 

Q.  (Mr.  Penfield,  continuing)  Were  those  all 
the  officers? 

A.     Those  were  all  the  officers,  yes. 

Q.     You  were  general  manager?  A.     Yes. 
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Q.  Have  there  been  any  changes  in  the  officers 
up  to  the  present  time?  A.     Yes. 

Q.     What  were  those  changes? 

A.  Well,  the  changes  have  been,  the  Army  ^ot 
Prank  Copening,  so  he  was  replaced  by  William 
McMillan. 

Q.     When  was  he  so  replaced?  [21] 

A.  He  was  replaced,  I  think  it  was,  about  the 
first  of  July  of  this  year. 

Q.  Was  that  immediately  after  Mr.  Copening 
left? 

A.  About  30  days,  and  Mr.  Peterson,  as  I  recall, 
left  about  the  first  of  April. 

Q.     Who  replaced  him? 

A.     He  was  replaced  by  B.  J.  Albertson. 

Q.     Are  those  the  only  changes  in  the  officers? 

A.  The  office  of  president,  Gilbert  S.  Sheets, — 
he  resigned,  and  it  hasn't  been  filled. 

Q.     When  did  he  resign? 

A.  It  seems  to  me  about  the  first  of  July  of  this 
year. 

Q.  What  were  the  names  of  the  members  of  the 
Board  of  Directors  in  1941? 

Mr.  Moyle:  K.  W.  Yates;  A.  H.  Kelson;  W.  A. 
Madsen;  O.  C.  Allen;  S.  M.  Covey;  E.  S.  Sheets; 
G.  S.  Sheets;  Gilbert  D.  Moyle,  and  H.  D.  Moyle. 

Mr.  Penfield :     Did  you  name  two  Sheets  ? 

Mr.  Moyle:     Two  Sheets,  yes. 

Mr.  Penfield:     What  were  the  initials? 

Mr.  Moyle:     Gilbert  S.  and  E.  S. 
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Q.  (Mr.  Penfield)  Have  there  been  any  changes 
since  1941? 

A.  Yes,  in  1941,  as  I  recall,  W.  A.  Madsen  re- 
signed, or  in  1942,  as  I  recall  it.  He  may  have  re- 
signed before  the  first  of  the  year,  but  Dr.  W.  R. 
Calderwood  was  elected  in  March  of  this  [22]  year 
at  the  annual  meeting.  [23] 

Q.     How  many  persons  are  employed  out  there? 

A.     In  the  refinery? 

Q.     Well,  in  the  entire  operation. 

A.  Oh,  that  varies  from  time  to  time.  I  would 
say  offhand,  at  this  time  we  have  possibly  about  90.. 

Trial  Examiner  Riemer:  Do  I  understand  by 
your  question  that  you  want  to  know  the  number  of 
employees  in  the  refining  plant  in  Pocatello? 

Mr.  Penfield:  I  want  to  know  the  total  number 
of  employees  of  the  company. 

Trial  Examiner  Riemer:  That  would  be  all  over 
the  state? 

Mr.  Penfield:     I  think  that  I  can  clear  it  up. 

I  want  to  know  the  total  number  of  employees 
of  the  company,  then  I  want  them  broken  down. 

The  Witness:  Well,  I  was  just, — to  just  ap- 
proximate, I  would  say  90.  I  can't  tell  you  off- 
hand. 

Q.  (Mr.  Penfield,  continuing)  That  is  the  total 
number  ? 

A.  That  would  be  approximately  the  total  num- 
ber. 

Q.  Now,  of  these  employees,  how  man}^  work  in 
the  refinery,  proper? 
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A.  Well,  including  the  mechanics,  drivers,  re- 
finery men,  and  [24]  all,  I  would  say  possibly  65 
or  70. 

Q.  Well,  excluding  the  drivers  and  the  mechan- 
ics? 

A.  Well,  they  are  all  under  one  payroll  there. 
I  could  take  it  off  that  for  you.  I  couldn't  tell  you 
exactly.  I  am  trying  to  give  you  approximately  the 
figure. 

Q.     How  many  drivers  do  you  have? 

A.  Well,  that  varies  almost  from  week  to  week. 
I  think  that  we  have  had  as  high  as  about  24  or  25 
drivers  or  26,  and  as  low  as  about  14. 

Q.     How  many  mechanics  do  you  have? 

A.  Well,  we  have  had  as  high  as  6  mechanics,  I 
think,  with  the  shop  foreman,  and  as  low  as  2  or  3. 
It  has  varied  with  the  growth  of  our  business  and 
the  season. 

Q.  About  how  many  office  employees  do  you 
have?  A.     I  would  say  offhand,  20  or  15. 

Q.  And  the  remainder  of  the  employees  work  in 
the  refinery  proper? 

A.  Yes,  the  refinery  proper  is  pretty  well  auto- 
matic, you  know.  We  don't  have  so  many  in  pro- 
portion to  the  operation  as  you  might  think. 

Q.     Does  that  run  24  hours  a  day? 

A.     Ye^,  runs  three  shifts  a  day — 8  hours.  [25] 

Q.  Did  you  ever  have  anyone  in  your  employ  by 
the  name  of  Webb?  A.     Yes. 

Q.     What  was  his  position? 

A.     He  had  the  position  of  secretary. 
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Q.     Was  that  Arch  Webb? 

A.     Yes.     He  is  now  a  captain  in  the  army. 

Q.     Was  he  the  predecessor  of  Mr.  Copening? 

A.     Yes. 

Q.     When  did  Mr.  Copening  supersede  him  ? 

A.  Copening  came  about  a  year  ago  last  De- 
cember; that  would  be  about  1940,  December  1st  of 
1940.     Was  it  1940? 

Yes,  1940,  December  1st.  Webb  left  about  that 
same  time,  the  same  day. 

Q.  The  Idaho  Eetining  Company,  is  it  owned 
by  a  parent  corporation?  A.     No. 

Q.  Does  the  Idaho  Refining  Company  own  the 
Covey  Gas  &  Oil  Company?  A.     Yes. 

Q.  They  own  all  the  stock  in  the  Covey  Gas  & 
Oil  Company?  A.     Yes,  I  think  they  do. 

Mr.  Merrill :  That  is  the  Covey  Gas  &  Oil  Com- 
pany of  Idaho. 

A.  Not  of  Utah.  You  see,  there  is  the  Covey 
Compan}^  of  Wyoming  and  Utah  which  isn't  part 
of  this  company.  [31] 

Mr.  Merrill:     He  has  a  company  in  Idaho,  too. 

The  Witness :  This  is  the  Covey  Gas  &  Oil  Com- 
pany of  Idaho. 

Q.  (Mr.  Penfield,  continuing)  Does  the  Com- 
pany own  any  interest  in  the  Covey  Gas  &  Oil  of 
Utah  or  Wyoming?  A.     No,  sir. 

Q.    None  whatever? 

A.     No  interest  whatever. 

Q.  What  is  the  connection  of  the  Idaho  Refin- 
ing Company  with  Gas  Save  of  Idaho? 
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A.  I  think  Gas  Save  was  an  old  organization 
Covey  had  that  was  in  the  Covey  Gas  &  Oil  Com- 
pany. 

Mr.  Moyle:     Of  Utah. 

Q.  (Mr.  Penfield,  continuing)  Was  that  a  sep- 
arate corporation? 

A.  I  am  not  certain  whether  that  was  a  cor- 
porate set-up  or  not. 

Mr.  Merrill:  We  object  to  any  further  testimony 
about  it. 

The  Witness:     I  don't  know  about  that. 

Mr.  Merrill:  We  object  to  testimony  relative  to 
Gas  Save  Company  because  it  isn't  involved. 

Mr.  Penfield:  I  think  it  is  relevant  to  establish 
the  subsidiaries  of  the  company. 

Mr.  Merrill:     It  isn't  a  subsidiary. 

Trial  Examiner  Riemer:  The  objection  is  sus- 
tained. 

Q.  (Mr.  Penfield,  continuing)  What  is  the  con- 
nection of  the  company  with  Idaho  Southern  Gas  & 
Oil  Company?  [32] 

A.  Idaho  Southern  hasn't  been  in  existence,  I 
don't  think,  for  two  years. 

Q.     Does  it  still  have  a  corporate  charter? 

A.  I  am  not  certain  whether  we  have  ever  kept 
up  our  corporate  name, — I  don't  know  whether  or 
not  we  ever  paid  the  fee  at  Boise.  It  seems  to  me 
that  it  was  in  1939  or  1940  that  we  closed  the  books 
of  that  company. 

Q.  What  was  the  connection  of  the  Idaho  South- 
ern Gas  &  Oil  Company  with  the  company? 


vs.  Idaho  Refining  Co.  203 

(Testimony  of  Gilbert  D.  Moyle.) 

A.  It  was  a  separate  corporation  operating  for 
the  purpose  of  distributing  petroleum  products. 

Q.  Was  it  formerly  owned  by  the  Idaho  Gas  & 
Oil  Company? 

A.  No,  I  think,  about  I  would  say  42  per  cent, 
was  owned  outside.  I  am  not  quite  familiar  \\dth 
that  at  this  time. 

Q.  You  say  that  it  hasn't  been  operating  for  the 
past  two  years? 

A.  My  recollection  is  that  we  discontinued  the 
operation  of  that  company — was  it  in  1940  or  1941? 

About  two  years, — 1940,  as  I  recall  it. 

Q.  What  is  the  connection  of  the  company  with 
the  Idaho  Gas  &  Oil  Company? 

A.  We  have  no  connection,  with  the  exception 
that  we  sell  the  gasoline.  It  has  been  a  separate 
corporation. 

Q.  Is  any  of  the  stock  owned  by  the  Idaho  Re- 
fining Company? 

A.  I  think  not.  I  am  not  certain  of  that.  I 
don't  think  there  [33]  is  a  share  of  stock  owned  by 
Idaho  Eefining  Company. 

Q.     Is  that  an  Idaho  corporation?  A.     Yes. 

Q.     AYhere  is  the  principal  place  of  business? 

A.  Principal  place  of  business  was  in  Boise, 
then  we  transferred, 

Trial  Examiner  Eiemer:  Whose  place  of  busi- 
ness ? 

A.  We  principally  opened  that  company  up  when 
we  opened  the  Boise  area. 
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Q.     (Trial  Examiner  Riemer)     — you  mean 

A.  Idaho  Gas  &  Oil  Company,  yes.  We,  had 
some  other  business  around  the  country,  but  it  was 
principally  Boise  business. 

Mr.  Moyle:  Do  you  mean  the  statutory  place  of 
business  of  that  company? 

Mr.  Penfield:     Yes. 

Mr.  Moyle:  Of  course,  the  best  evidence  would 
be  the  record  of  the  Secretary  of  State.  I  think  at 
Pocatello,  isn't  it? 

A.     We  later  transferred  all  of  our  operations. 

Mr.  Moyle:     It  is  either  Boise  or  Pocatello? 

A.  Yes.  We  of  course  maintained  our  office 
which  is  in  Boise,  but  I  am  not  certain  where  the 
principal — I  don't  recall. 

Q.  (Mr.  Penfield,  continuing)  Wlio  were  the 
officers  of  the  Idaho  Gas  &  Oil  Company? 

A.    Well,  we  have  changed  those  of  recent  date. 

Q.     Who  were  they  in  1941  ?  [34] 

A.  The  Army  has  taken  so  many  of  our  men, 
we  have  had  to  change  with  the  Army. 

Q.     Who  were  they,  in  1941? 

A.  Well,  I  think  in  1941  John  Peterson  was 
president.     He  was  our  auditor. 

Q.  He  was  an  officer,  was  he  not,  of  the  Ida- 
ho  

A.     Yes,  sir ;  of  Idaho  Refining  Company. 

Q.     Go  ahead. 

A.  I  can't  tell  you  offhand  who  the  other  offi- 
cers are.  I  think  that  Mr.  Copening  was  an  offi- 
cer of  this  company.     I  don't  know  whether  Secre- 
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taiy  or  Treasurer.     I  could  get  that  information  for 

you,  if  you  like. 

Q.     Who  was  the  manager? 

A.  Mr.  Copening  directed  the  affairs,  and  Mr. 
Webb  before  his  time. 

Q.  Did  the  Idaho  Gas  &  Oil  Company  have  sep- 
arate offices  from  the  Idaho  Refining  Company*? 

A.  We  had  separate  offices  in  Boise,  and  we  still 
maintain  those  offices  there,  and  we  keep  records 
here  at  Pocatello. 

Q.  Who  is  the  present  manager  who  succeeded 
Mr.  Copening? 

A.     The  present  manager  is  Mr.  MacMillan. 

Q.  Did  Mr.  Copening,  Mr.  Webb  and  Mr.  Mac- 
Millan all  maintain  their  offices  here  at  Pocatello  ? 

A.  Yes.  Mr.  Copening  for  a  good  deal  of  his 
time  prior  to  December  of  1940  was  in  Boise  as 
manager  of  the  Idaho  Gas  &  Oil  [35]  Company 
operations  there. 

Q.  What  was  the  connection  of  Mr.  M.  L.  Smith 
with  the  Idaho  Gas  &  Oil? 

A.  Mr.  Smith  is  manager  of  the  Covey  Gas  & 
Oil  Company,  and  he  has  no  connection  with  the 
refining  company  or  the  Idaho  Gas  &  Oil  Com- 
pany. 

Q.     What  was  the  connection  of  Harrison  Jones  ? 

A.     Harrison  Jones  is  bookkeeper  and  auditor. 

Q.     For  Covey  or  the  Idaho  Gas  &  Oil? 

A.     That  is  for  Covey. 

Q.     Is  it  a  separate  group  of  employees  here  in 
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Pocatello  who  are  working  for  Idaho  Gas  &  Oil 

Company  ? 

A.  Yes,  sir;  they  have  their  own  bookkeeping 
system  and  their  own  employees. 

Q.     Do  they  have  separate  offices'? 

A.  Well  Covey  had  their  offices  here  in  the  Cen- 
tral Building  in  Pocatello  for  three  years,  I  think, 
and  then  we  cut  down  our  overhead.  It  has  been 
quite  a  struggle,  and  we  built  an  addition  to  our 
offices  at  the  Refinery  and  cut  out  that  rent  down- 
town. 

Q.  (Trial  Examiner  Eiemer)  Are  you  talking 
about  Covey  I 

A.     Yes.     I  thought  that  you  asked  about  both. 

Q.  (Air.  Penfield,  continuing)  I  wanted  to 
know  if  the  Idaho  Gas  &  Oil  Company  maintained 
a  separate  office? 

A.  No,  they  used  half  of  this  same  addition.  We 
have  it  [36]  lettered, — it  says  "Idaho  Gas"  on  the 
door  on  half,  and  Covey's  half  has  its  half  of  the 
building, — the  new  addition. 

Q.  Are  they  in  the  same  building  with  the  Idaho 
Refining  Company? 

A.  Yes,  sir;  they  are  under  the  same  roof;  it  is 
an  addition  to  our  building. 

Q.  Are  they  in  a  separate  office  from  the  office 
of  the  Idaho  Refining  Company? 

A.  Yes.  The  Idaho  Refining  Company  em- 
ployees have  a  separate  office  but  in  the  same  build- 
ing. 

Q.     Did  Mr.  Copening  or  Mr.  Webb  or  Mr.  Mac 
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Millan  conduct  the  affairs  in  connection  with  both 
the  Idaho  Gas  &  Oil  Company  and  the  Idaho  Re- 
fining Company? 

A.  From  the  same  office,  yes,  sir;  they  had  a 
separate  office  of  their  own,  but  conducted  the  busi- 
ness of  both  from  our  office. 

Q.  Who  signs  the  checks  of  employees  of  the 
Idaho  Gas  &  Oil  Company? 

A.  The  auditors  sign,  and  they  are  countersigned 
by  Mr.  Webb  and  Mr.  Copening  and  they  have  to 
have  two  signatures  on  the  checks.  They  are  sep- 
arate checks  of  each  company. 

Q.  Ave  they  issued  by  the  Idaho  Gas  &  Oil  Com- 
pany? 

A.  Yes,  they  issue  their  own  checks,  and  Covey 
issues  their  own  checks. 

Q.  What  is  the  purpose  of  the  Idaho  Gas  &  Oil 
Company  ? 

A.  Well,  we  have  had  other  companies — a  com- 
pany operating  our  retail — handling  our  distribu- 
tion, and  they  have  made  [37]  money  in  the  past. 
I  don't  know  whether  we  will  in  the  future,  or  not. 
It  is  pretty  tough. 

Q.  Do  they  distribute  the  x)roducts  of  the  Idaho 
Refining  Company  exclusively? 

A.  Well,  outside  of  what  we  purchase  outside. 
They  do  purchase  equipment,  accessories,  and  tires, 
so  they  have  had  in  the  past  some  other  sources 
other  than  our  company. 

Q.  Did  they  purchase  any  gasoline  from  other 
sources  ? 
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A.  No,  sir, — I  hope  not.  Yes,  I  will  take  that 
back.  We  bought,  in  the  Idaho  Gas  &  Oil,  the  Boise 
end,  we  bought  gasoline  there  for  about — well,  it 
was  from  June  to  January  5  of  this  year — June  of 
last  year — we  bought  about  half  a  million  gallons 
a  month  over  there  from  the  Shell  Company. 

Q.  Does  the  Idaho  Gas  &  Oil  Company  own  serv- 
ice stations'?  A.     Yes,  sir. 

Q.     Where  are  they  located"? 

A.  Well,  we  have  them  located,  I  think,  all  in 
the  state  of  Idaho.  There  is  no  outside  stations 
that  we  own  anywhere. 

Q.  They  own  trucks  —  I  am  speaking  of  the 
Idaho  Gas  &  Oil  Company? 

A.     Yes,  they  have  their  own  truck  fleet. 

Q.     Does  that  fleet  operate  from  Pocatello? 

A.  No,  they  generally  operate  in  our  own  dis- 
trict. We  have  some  that  come  in  and  out  of  Po- 
catello, but  not  transporting  [38]  gasoline  as  a  regu- 
lar means  of  transportation.  They  haul  gasoline 
for  their  own  district  or  territory. 

Q.     How  many  districts  do  you  have "? 

A.  We  have  quite  a  number.  It  is  broken  up. 
You  see,  we  have 

Trial  Examiner  Riemer:  Whom  do  you  mean 
by  ''we'"?  Excuse  me,  but  the  questions  aren't 
clear,  Mr.  Penfield.     Will  you  read  the  question"? 

(Last  question  read  aloud  by  the  reporter  as 
hereinabove  recorded.) 

Mr.  Penfield :     I  will  rephrase  it. 
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Q.  (Mr.  Penfield,  continuing)  How  many  dis- 
tricts does  the  Idalio  Gas  &  Oil  Company  have  *? 

A.  Well,  we  have  a  Nampa-Caldwell  district; 
the  Hammet  district,  the  Meridian  district,  the 
Boise  district,  the  King  Hill  district,  the  Glenns 
Ferry  district,  the  Gooding  district,  and  Fairfield 
district,  the  Jerome  district.  Buhl  and  Filer  dis- 
trict, and  the  Twin  Falls  district,  and  we  have  the 
Oakley  district — Rupert.  I  think  that  I  mentioned 
Burley.  It  is  broken  up  that  way  all  over  the  whole 
state. 

Q.  When  you  say  the  Idaho  Gas  &  Oil  Com- 
pany has  districts,  do  you  mean  the  Idaho  Gas  & 
Oil  Company  has  offices  in  each  one  of  these  dis- 
tricts ? 

A.  Well,  we  have  representatives,  we  call  them 
that,  yes. 

Q.  Are  these  representatives  operators  of  serv- 
ice stations? 

A.     Yes,  they  have  their  own  wholesale  business. 

[39] 

Q.  What  do  you  mean  by  their  own  wholesale 
business  ? 

A.  Well,  they  buy  gas  from  the  Idaho  Gas,  and 
distribute  it  around  to  the  state  and  federal  govern- 
ment and  companies  and  some  stations  they  lease, 
and  some  they  are  operating  themselves. 

Q.  In  addition  to  these  districts,  does  the  com- 
pany maintain  any  other  office  than  in  Pocatello — 
the  Idaho  Gas  &  Oil  Company? 

A.     We  maintain  quite  a  nice  office  in  Boise. 
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Q.  About  how  many  employees  are  there  at 
Boise  ? 

A.  Well,  I  think  that  we  have  had  about  tive  and 
six  employees  over  there. 

Q.     Do  you  have  a  manager  in  Boise? 

A.     Yes,  we  do. 

Mr.  Moyle:  When  you  say  "we",  you  mean  the 
Idaho  Gas  &  Oil  Company?  A.     Yes. 

Q.  (Mr.  Penfield,  continuing)  I  am  sorry,  I 
get  off  on  that 

A.     Well,  I  understood  the  question. 

Q.     The  Idaho  Gas  &  Oil  Company? 

A.     Yes,  we  have  a  manager  over  there. 

Mr.  Moyle :  Might  I  suggest  that  the  witness  re- 
frain from  using  the  word  ''we"  in  connection  with 
these  various  companies? 

Q.  (Mr.  Penfield,  continuing)  Does  the  Idaho 
Gas  &  Oil  Company  have  a  manager  in  Boise? 

A.     Yes.   [40] 

Q.     What  is  the  name  of  the  manager? 

A.     W.  D.  Sheppard. 

Q.     What  are  his  duties? 

A.  His  duties  over  there  are  to  sell  gasoline  and 
look  after  the  general  interests  of  the  company. 

Q.  Does  the  Idaho  Gas  &  Oil  Company  have 
trucks  operating  in  Boise?  A.     Yes. 

Q.  Is  Mr.  Sheppard  in  charge  of  all  the  person- 
nel in  the  Boise  district? 

A.     Well,  I  would  say  so,  pretty  well. 

Q.  Would  he  hire  and  fire  all  of  the  personnel 
in  that  district? 
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A.     No,  no;  he  couldn't  do  that. 

Q.     Who  would? 

A.  Well,  it  would  have  to  be  taken  up — it  has 
been  taken  up  with  Mr.  Copening,  in  the  past,  or 
Mr.  Webb,  and  if  I  am  not  mistaken,  I  have  been 
consulted  on  it. 

Q.  What  is  your  connection  with  the  Idaho  Gas 
&  Oil  Company? 

A.  I  haven't  any  connection,  except  that  we  are 
interested  in  seeing  that  they  keep  selling  our  gaso- 
line and  get  along  and  make  money  so  that  they 
can  pay  their  bill  to  us.  We  take  the  same  inter- 
est we  have  with  Reliance  Oil  Company — they  are 
operating  out  of  here,  out  of  Pocatello — we  have 
that  same  interest,  although  we  have  no  connection 
with  them.  [41] 

Q.  If  there  was  a  truck  driver  to  be  hired  at 
Boise,  would  it  be  Mr.  Sheppard  who  would  hire 
the  driver?  A.     It  has  been  done,  yes. 

Q.     Does  he  generally  hire  the  drivers  in  Boise? 

A.  I  don't  think  so,  as  a  general  rule,  without 
consulting  with  the  Idaho  Gas  &  Oil  Company  offi- 
cials. 

Q.  Can  you  give  me  the  names  of  the  board  of 
directors  of  the  Idaho  Gas  &  Oil  Company? 

A.  I  will  get  them  for  you  if  you  want  them, 
later.     I  don't  like  to  give  them  from  memory. 

Mr.  Penfield :  Do  you  have  those  available,  coun- 
sel? 

Mr.  Moyle:     No,  I  haven't;  I  am  sorry. 
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Q.     (Mr.    Penfield,    continuing) 
Earl  Stiff?  A.     Yes,  sir. 

Q.     Who  is  he? 

A.    He  is  attached  to  our  labor  crew  in  the  plant. 

Q.     Out  here  at  the  Pocatello  plant? 

A.     Yes. 

Q.     Was  that  true  in  1941? 

A.  Yes,  he  took  some  time  oif,  I  don't  recall 
just  when  it  was,  but  I  think  that  he  was  there  most 
of  1941. 

Q.  Do  you  know  a  man  who  is  located  in  Baker, 
Oregon,  by  the  name  of  Stiff?  A.     Yes. 

Q.     Is  that  the  same  individual?  [42] 

A.     No,  sir. 

Q.     Who  is  the  individual  in  Baker,  Oregon? 

A.  Oh,  Earl — yes,  sure,  Earl  Stiff — I  was  think- 
ing of  another.     Earl  Stiff,  that  is  his  initials,  yes. 

Q.     Well,  who  is  he? 

A.  Well,  he  was  trucking  in  this  area,  and  we 
employed  him  to  do  some  trucking  for  the  company. 

Q.     When  did  you  first  employ  him? 

A.  Well,  we  bought  his  trucks  in — oh,  I  cannot 
offhand  remember  the  date.  It  seems  to  me  it  was 
in  October,  1941,  and  at  that  time  we  employed  him 
as  our  manager  there  over  the  trucking  department. 

Trial  Examiner  Riemer:     Who  is  ''we"? 

The  Witness:  That  is  the  Idaho  Refining  Com- 
pany. 

Q.  (Mr.  Penfield,  continuing)  Prior  to  Octo- 
ber, did  the  Idaho  Refining  Company  have  any  con- 
nection with  Earl  Stiff? 
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A.  I  think  that  he  was  working  for  Inland  Em- 
pire Refineries  before  that  time. 

Q.     He  was  working  out  of  Baker? 

A.     That  is  his  home,  Baker. 

Q.  Will  you  describe  just  what  occurred  in  Oc- 
tober of  1941? 

A.  We  purchased  his  truck  equipment  and  put 
him  on  our  payroll  as  manager,  and  he  just  looked 
after  our  interests  over  there. 

Q.     Was  this  an  outright  purchase,  or  a  lease? 

A.     Outright  purchase.  [43] 

Q.  Had  you  ever  had  any  lease  arrangements 
with  him  prior  to  that  time?  A.     No,  sir. 

Q.  Had  you  ever  had  any  lease  arrangements 
with  him  at  any  time?  A.     I  don't  think  so. 

Q.  Did  you  have  any  agreement,  either  oral  or 
written,  with  Mr.  Stiff,  relative  to  the  operation  of 
trucks  out  of  Baker?  A.     I  don't  think  so. 

Q.     How  was  Mr.  Stiff  paid? 

A.  By  the  Idaho  Refining  Company  once  a 
month. 

Q.     Was  that  on  a  direct  salary?  A.     Yes. 

Q.     Did  he  employ  the  drivers?  A.     Yes. 

Q.     Who  paid  the  drivers? 

A.     We  did, — Idaho  Refining  Company. 

Q.     How  long  did  this  arrangement  continue? 

A.  Well,  I  think  that  it  continued  up  imtil  April 
of  this  year,  or  such  a  time — about  the  first  of  April, 
I  think,  is  when  we  discontinued  with  his  services. 
The  payroll  will  show  that.     I  can't  tell  you. 

Q.     During  the  time  that  you  had  this  arrange- 
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ment  with  Mr.  Stiff,  did  the  trucks  always  operate 

out  of  Baker? 

A.  No,  we  operated  them  for  a  period  of  time 
out  of  our  plant  [44]  here  at  Pocatello. 

Q.  But  your  testimony  is  that  since  April,  Mr. 
Stiff  has  had  no  connection  with  the  Company? 

A.     I  think  that  it  was  April. 

Q.     Approximately?  A.     Yes.  [45] 

Q.  You  were  speaking  of  a  man  by  the  name  of 
Smith.     Who  was  he  ?  A.     M.  L.  Smith  ? 

Q.     Yes. 

A.  He  is  manager  of  the  Covey  Gas  &  Oil  Com- 
pany. 

Q.  State  whether  or  not  he  had  any  powers  to 
hire  or  fire  men? 

A.     Yes,  he  has  hired  and  fired  men. 

Q.  Now,  with  respect  to  these  three  companies 
of  which  you  have  spoken,  Idaho  Refining  Com- 
pany, Idaho  Gas  &  Oil  Company,  [55]  and  the 
Covey  Gas  &  Oil  Company  of  Idaho,  it  is  my  under- 
standing, and  is  this  correct, — that  the  Covey  Gas 
&  Oil  Company,  the  corporate  stock  is  owned  by 
the  Idaho  Refining  Company?  A.     Yes. 

Q.  That  is,  the  Covey  Gas  &  Oil  Company  of 
Idaho  ?  A.    Yes. 

Q.  There  is  a  distinction  between  the  Covey  Gas 
&  Oil  Company  and  the  Covey  Gas  &  Oil  Company 
of  Idaho,  is  there  not?  A.     Yes. 

Q.  Covey  Gas  &  Oil  Company  is  a  Utah  corpora- 
tion that  owned  service  stations 

A.     And  property. 
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Q.  And  various  items  of  property  in  various 
states  ?  A.     Yes. 

Q.     That  is  not  the  company  of  which  you  speak  ? 

A.     No,  sir. 

Q.  The  Covey  Gas  &  Oil  Company,  the  stock  of 
which  is  owned  by  the  Idaho  Refining  Company,  is 
purely  a  subsidiary  distributing  company  of  the 
Idaho  Refining  Company  products'?  A.     Yes. 

Q.  And  has  no  connection  with  Covey  Gas  & 
Oil  Company,  the  other  company  of  which  you 
speak  ?  A.     No. 

Q.     That  is  correct?  A.     Yes. 

Q.  With  reference  to  the  Idaho  Gas  &  Oil  Com- 
pany, I  understood  [56]  you  to  say  that  the  Idaho 
Refining  Company  does  not  own  any  of  the  cor- 
porate stock  of  the  Idaho  Gas  &  Oil  Company,  that 
is  correct,  is  it  nof?  A.     Yes. 

Q.  The  stock  of  the  Idaho  Gas  &  Oil  Company 
is  owned  by  individual  people?  A.     Yes. 

Q.  Some  of  whom  are  owners  of  the  Idaho  Re- 
fining Company  stock  and  some  who  are  not? 

A.     Yes,  that  is  correct. 

Q.  Is  there  any  interlocking  relationship  at  all 
between  the  Idaho  Refining  Company  and  Idaho 
Gas  &  Oil  Company  other  than  Idaho  Gas  &  Oil 
Company  is  a  substantial  debtor  of  the  Idaho  Re- 
fining Company?  A.     That  is  correct. 

Q.  Idaho  Refining  Company  sells  its  gasoline 
and  oils  to  the  Idaho  Gas  &  Oil  Company  and  they 
distribute  it,  is  that  the  truth?  A.     Yes. 
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Q.  The  stations  which  the  Idaho  Gas  &  Oil  Com- 
pany operates  are  owned  by  whom? 

A.     By  the  Idaho  Gas  &  Oil  Company. 

Q.     And  not  by  the  Idaho  Refining  Company'? 

A.     No,  sir. 

Q.     So  there  are  two  distinct  companies?  [57] 

A.     Yes. 

Q.  I  believe  you  mentioned  the  fact  that  some 
of  the  individuals  interested  in  the  Idaho  Refining 
Company  are  also  officers  in  the  Idaho  Gas  &  Oil 
Company,  is  that  correct?  A.     Yes. 

Q.  That  is  because  of  their  corporate  stock  own- 
ership in  both  companies?  A.     Yes. 

Q.  The  Idaho  Refining  Company's  interest  in 
the  Idaho  Gas  &  Oil  Company  is  that  of  a  creditor, 
and  a  company  that  distributes  its  products,  is  that 
true?  A.     Yes,  sir. 

Q.     Are  you  a  stockholder  in  each  company? 

A.  I  don't  think  that  I  ever  had  any  stock  in 
the  Idaho  Gas  &  Oil  Company.  I  think  that  I  was 
supposed  to  purchase  some,  and  never  did.  I  am  a 
stockholder  of  the  Idaho  Refining  Company. 

Q.  You  are  not  an  officer  of  the  Idaho  Gas  & 
Oil   Company?  A.     No,   sir. 

Q.     And  never  have  been  one?  A.     No,  sir. 

[58] 
Redirect   Examination 

Q.  (Mr.  Penfield)  Now,  this  clean-out  that  you 
refer  to  w^hen  you  shut  the  plant  down,  how  often 
does  that  occur? 
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A.  Well,  imfortunatel}^  in  the  beginning,  it  was 
occurring  about  [73]  every  two  weeks,  and  we  were 
terribly  disrupted.  After  we  have  been  able  to 
get  the  iDlant  running,  w^e  are  now  running  as  long 
as  30  days,  and  sometimes  longer. 

Q.     How  long  will  the  plant  be  shut  down? 

A.  We  have  been  shutting  down  10  days.  The 
minimum  is  about  4  days. 

Q.  What  percentage  of  the  truck  drivers  usually 
assist  you  in  this  work  ? 

A.  It  depends  on  just  how  our  sales  are.  Dur- 
ing our  shutdown  periods,  we  attempt  to  shut  off 
our  sales.  When  the  shutdown  period  comes,  natur- 
ally I  inform  the  department  to  shut  off  deliveries, 
necessarily  leaving  some  drivers  out,  and  we  have 
used  the  drivers  and  extramen  that  have  been  driv- 
ing, on  this  work. 

Q.  Are  they  paid  any  extra  compensation  for 
this  work*? 

A.  No,  they  are  paid  regular  driver's  wages, 
whatever  their  wage  has  been  in  the  plant. 

Q.  You  testified,  I  believe,  that  you  usually  have 
somewhere  around  20  drivers'? 

A.  I  testified  that  I  thought  the  maximum  we 
have  had  is  about  24  or  25 ;  and  I  think  as  low  as  14. 

[74] 

Q.  (Mr.  Penfield)  Mr.  Moyle,  can  you  identify 
those  exhibits  at  the  present  time? 

A.     Yes,  I  had  one  of  our  bookkeepers  okeh  this. 

Mr.  Penfield:  They  have  already  been  marked 
for  identification,  and  I  would  now  like  to  offer  this 
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list  of  truckdrivers   with  the   periods   they  began 
work,  and  the  periods  the  work  ended,  as  Board's 
Exhibit  3,  and  this  list  of  truck  drivers  as  of  March 
31,  1942,  as  Board's  Exhibit  4. 

Mr.  Moyle:  We  have  no  objection  to  3,  but  do 
object  to  4  on  the  ground  that  it  does  not  come  with- 
in any  of  the  proper  issues  of  this  case,  and  is  im- 
material and  irrelevant. 

Trial  Examiner  R  i  e  m  e  r :  May  I  see  them, 
please '? 

Q.  (Trial  Examiner  Riemer)  Mr.  Moyle,  what 
is  the  source  of  the  information  contained  on  these 
sheets.  Board's  Exhibit  3,  for  identification,  for  ex- 
ample, both  names  and  dates'? 

A.     This  shows  the  period  that 

Mr.  Moyle:  He  said  the  source  of  the  informa- 
tion. 

A.  (Continuing)  Oh,  the  source  of  the  infor- 
mation— I  received  from  our  bookkeeper  here  at 
noon, 

Q.  (Trial  Examiner  Riemer)  Are  those  dates, 
for  example,  opposite  the  names  on  that  exhibit 
listed  taken  from  your  payroll  records'? 

A.     Yes,  that  is  as  I  understand  it. 

Trial  Examiner  Riemer:  Board's  Exhibit  3  may 
be  admitted  [79]  in  evidence. 

(Whereupon  the  document  heretofore 
marked  as  Board's  Exhibit  3  for  identification, 
was  received  in  evidence.) 
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Q.  Is  the  same  true,  Mr.  Moyle,  for  Board's  Ex- 
hibit 4  for  identification?  A.     Yes. 

Q.  A  list  of  your  truck  drivers  as  of  March  31, 
1942?  A.     Yes. 

Trial  Examiner  Riemer:  The  objection  is  over- 
ruled, and  it  may  be  admitted  and  marked  in  evi- 
dence as  Board's  Exhibit  4. 

(Whereupon  the  document  heretofore 
marked  as  Board's  Exhibit  4  for  identification, 
was  received  in  evidence.)  [80] 

BOARD'S  EXHIBIT  No.  4 
IDAHO  REFINING  COMPANY 
TRUCK  DRIVERS 


March  31,  1942 

Date 

Last  Day 

Name 

Employed 

of  Employment 

Charles  Cunningham 

11-14-41 

Lester  D.  Pope 

11-15-41 

3-12-42  To  West- 
ern Gate 

Robert  K.  Roberts 

11-14-41 

2-11-42 

Robert  T.  Ferguson 

11-17-41 

11-23-41 

Merlin  F.  Bowman 

11-18-41 

Jack  HoUahan 

11-17-41 

W.  Garrett  Leigh 

11-17-41 

Harry  Messenger 

11-17-41 

2-26-42 

Sam  Moss 

11-17-41 

Trever  Moss 

11-17-41 

2-  3-42 

C.  E.  McNurlen 

11-15-41 

Dayrl  J.  McMuUin 

11-15-41 

Stirling  Sigman 

11-17-41 

1-15-42 

Delmar  T.  Swatsenbarg 

11-17-41 

11-27-41 

Lawrence  C.  Van  Voorhis 

11-16-41 

Jesse  R.  Warnick 

11-17-41 

Robert  Whittig 

11-16-41 
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Date 

Last  Day 

Name 

Employed 

of  Employment 

William  Kenneth  McPheeley 

12-  6-41 

12-26-41 

W.  G.  Terry 

12-  6-41 

2-  4-42 

William  E.  Westergard 

12-  1-41 

J.  A.  Thomsen 

12-23-41 

Donald  Grandjean 

12-23-41 

Phillip  W.  Header 

12-30-41 

2-14-42 

Cleone  Stewart 

2-  4-42 

3-27-42 

George  Comstock 

2-26-42 

Clark  Baiim 

3-11-42 

Alden  Leroy  Dehlin 

3-28-42 

Ivan  RajTnond  Cozad 

3-16-42 

E.  E.  Miller 

3-11-42 

LEE  OWEN 

was  called  as  a  witness  by  and  on  behalf  of  the 
Board,  and  being  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 

Q.     (Mr.  Penfield)     State  your  name,  please"? 

A.     Lee  Owen,   Stafford  Apartments,   Pocatello. 

Q.  Are  you  employed  at  the  present  time,  Mr. 
Owen'?  [85]  A.     Yes,  sir. 

Q.     What  is  your  position? 

A.  I  am  secretary-treasurer  and  business  agent 
of  the  Teamsters  Union,  Local  983. 

Q.     Is  that  the  full  name  of  that  organization? 

A.  It  is  the  Teamsters,  Chauffeurs,  Warehouse- 
men &  Helpers'  Union,  Local  983. 

Q.  Affiliated  with  the  American  Federation  of 
Labor  ? 
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A.  Correct,  and  also  the  International  Brother- 
liood  of  Teamsters. 

Q.  That  is  the  organization  which  filed  the 
amended  charge  in  this  proceeding? 

A.     That  is  correct. 

Q.     How  long  have  you  held  that  position? 

A.  In  this  particular  district,  since  the  27th  day 
of  December,  1941. 

Q.  Prior  to  that  time,  what  position  did  you 
hold? 

A.  Prior  to  that  time,  for  five  years,  I  was 
president  and  business  agent  of  the  Produce  Driv- 
ers' Employees'  Union,  Local  630,  Los  Angeles, 
California,  and  also  Secretary  of  the  Western  Pro- 
duce Council. 

Q.  Are  those  organizations  affiliated  with  the 
Teamsters'?  A.     That  is  correct. 

Q.  In  the  fall  of  1941,  had  the  Teamsters  char- 
tered any  labor  organizations  in  the  Pocatello  and 
Idaho  Falls  vicinity?  [86] 

Mr.  Moyle:     That  was  before  he  was  secretary. 

Mr.  Penfield:  Well,  he  has  testified  that  he  was 
connected  with  the  Teamsters.' 

A.     Could  I  hear  the  question  again? 

(Last  question  was  thereupon  read  aloud  by 
the  reporter  as  hereinabove  recorded.) 

A.  Yes.  There  were  two  locals  in  this  area. 
The  one  at  Idaho  Falls  was  Local  852  and  the  one 
at  Pocatello  was  Local  440. 

Q.  Do  you  know  the  full  name  of  these  organiza- 
tions? 
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A.  Both  of  them  are  Teamsters,  Chauffeurs, 
Warehousemen  &  Helpers  Union  Local,  as  I  said„ 
852  and  440. 

Q.     When  did  you  first  come  to  Pocatello? 

A.     December  27,  1941. 

Q.  What  were  the  circumstances  that  led  to  your 
coming  to  Pocatello? 

Mr.  Moyle:     I  object  to  that  as  immaterial. 

Trial  Examiner  Riemer:  Unless  you  can  tie  it 
up, 

Mr.  Penfield :  All  right,  I  will  rephrase  the  ques- 
tion. 

Trial    Examiner    Riemer:     the    objection    is 

sustained. 

Q.  (Mr.  Penfield,  continuing)  Was  there  any- 
thing in  connection  with  your  employment  by  the 
Teamsters  that  led  you  to  come  to  Pocatello*? 

Mr.  Moyle:  We  object  to  that  on  the  same 
grounds. 

Trial  Examiner  Riemer:     Sustained.  [87] 

Q.  (Mr.  Penfield,  continuing)  Were  you  di- 
rected to  come  to  Pocatello  by  the  Teamsters'? 

A.     Yes,  sir. 

Q.    Who  directed  you  to  come? 

A.  The  International  Representative  in  Los  An- 
geles. 

Mr.  Moyle:  Just  a  minute,  please — I  would  like 
to  have  the  record  show  that  I  have  no  opportunity 
to  object.  I  don't  know  that  it  is  important,  but  I 
think  that  the  Examiner  has  ruled 
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Trial  Examiner  Riemer:  Yes,  I  don't  quite  un- 
derstand what  you  are  driving  at,  Mr.  Penfield. 

Mr.  Penfield:  He  has  testified  that  he  is  con- 
nected with  the  Teamsters. 

Trial  Examiner  Riemer:  And  he  came  here  like 
thousands  of  organizers  do  all  over  the  country. 

Mr.  Penfield:  Well,  no,  I  think  that  there  are 
circumstances,  and  I  think  the  testimony  will  show 
that  the  reason  he  was  directed  to  come  here  has  a 
material  bearing  on  this. 

Trial  Examiner  Riemer:  Well,  if  you  can  show 
that  it  is  pertinent  and  material,  I  think  that  it 
ought  to  be  in  the  record. 

Mr.  Penfield:  I  think  if  he  testifies  as  to  the  in- 
structions that  he  received,  it  is  material. 

Mr.  Moyle:     It  is  hearsay. 

Trial  Examiner  Riemer:  Let  me  hear  you  make 
an  offer  on  this,  [88]  Mr.  Penfield. 

Mr.  Moyle :     Off  the  record  % 

Trial  Examiner  Riemer :  No,  you  can  make  it  on 
the  record. 

Mr.  Penfield:  It  is  alleged  in  the  complaint  that 
the  present  organization  which  filed  the  amended 
charge  is  the  successor  of  another  labor  organiza- 
tion that  was  in  the  Pocatello  District,  and  I  want 
to  show  through  this  witness  that  he  came  to  Poca- 
tello instructed  to  pick  up  the  charter  of  this  and 
the  Idaho  Falls  Local  and  install  the  new  charter; 
that  he  came  to  this  area  with  those  specific  instruc- 
tions on  behalf  of  the  Teamsters,  and  I  think  that 
is  material  in  showing  the  successorship. 
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Mr.  Moyle:  We  object  to  it  on  the  grounds  that 
it  is  irrelevant,  incompetent  and  hearsay. 

Trial  Examiner  Eiemer:  Well,  let's  see,  the 
pleadings  put  in  issue  the  successorship  of  Local 
No.  440.  The  respondent  says  that  he  has  no  in- 
formation or  knowledge  concerning  it,  and  further- 
more, that  you  have  no  knowledge  that  Local  440 
is  a  labor  organization.  You  admit  that  the  Asso- 
ciation is  a  labor  organization,  and  I  will  entertain 
the  offer.     Go  ahead,  the  objection  is  overruled. 

Mr.  Penfield:     What  was  the  last  testimony? 
(Last  question  and  answer  were  thereupon 
read  aloud  by  the  reporter  as  hereinabove  re- 
corded.) 

Q.  (Mr.  Penfield,  continuing)  Did  you  have 
any  instructions  [89]  with  respect  to  Local  440? 

A.    Yes. 

Q.     What  were  those  instructions? 

Mr.  Moyle:  I  take  it  that  our  objection  goes  to 
all  of  this? 

Trial  Examiner  Riemer :  Yes.  You  may  have  a 
standing  objection  to  the  entire  line. 

A.  I  w^as  approached  by  Inor  Mohn,  who  was  in- 
ternational representative  at  Los  Angeles,  and  asked 
that  I  should  come  to  Salt  Lake  and  meet  Dexter  L. 
Lewis,  who  was  international  representative  in  Utah 
and  Idaho,  and  follow  instructions  which  would  be 
given  me  there. 

I  arrived  in  Salt  Lake  somewhere  around  the  8th 
of  December,  and  after  spending  some  time  under 
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International  orders  through  the  Middlewestern 
States,  proceeded  into  Pocatello  and  I  arrived  here 
the  27th  of  December,  1941. 

Dexter  L.  Lewis  had  authority  from  our  Interna- 
tional President,  Daniel  J.  Tobin  to  pick  up  both 
charters,  the  one  at  Idaho  Falls  and  the  one  at  Po- 
catello, and  a  new  charter  would  be  granted  im- 
mediately covering  both  areas. 

This  new  charter  was  installed  on  January  16  in 
both  areas,  at  a  meeting  prior  to  that  time,  which  I 
think  was  around  the  28th  of  December,  1941.  The 
executive  boards  of  both  locals  of  the  Idaho  Falls 
and  Pocatello 

Mr.  Moyle:  This,  of  course,  would  not  be  tiie 
best  evidence  of  a  vote.  [90] 

Trial  Examiner  Riemer:  That  is  correct.  Pro- 
ceed. 

A.     voted  to  accept  the  International  ruling. 

Mr.  Moyle:  May  the  record  sow  that  we  object 
on  the  ground  that  it  is  not  the  best  evidence  and 
hearsay  and  incompetent. 

Trial  Examiner  Riemer :     Let  the  record  so  show. 

A.     (Witness  continuing)     Since  that  time, 

both  areas  have  operated  as  Local  983.  Financial 
statements  have  been  made  to  the  International 
Union.  We  have  complied  with  the  by-laws  of  the 
International  Union  since  that  time.  We  also  have 
the  charter  which  we  are  willing  to  bring  up  for 
evidence  to  prove  that  statement  is  correct. 

Q.  (Mr.  Penfield,  continuing)  Did  I  under- 
stand that  you  testified,  Mr.  Owen,  that  there  were 


I 
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meetings  of  the  membership  of  both  Local  440  and 
the  Idaho  Falls  Local,  at  which  the  members  took 
a  vote? 

A.  That  is  correct,  to  comj^ly  with  the  Interna- 
tional Ruling. 

Q.     Did  you  attend  both  of  those  meetings? 

A.     I  did,  yes,  sir. 

Mr.  Moyle:  I  take  it,  Mr.  Examiner,  our  posi- 
tion could  not  be  prejudiced  in  any  way  by  anything 
the  Unions  may  have  done  after  the  dates  upon 
which  the  alleged  violations  of  the  Act  by  the  Re- 
spondent occurred? 

Trial  Examiner  Riemer:  I  don't  understand 
your  question,  Mr.  Moyle.  [91] 

Mr.  Moyle :  Well,  I  would  like  to  make  a  motion 
to  strike  the  testimony  of  this  witness  up  to  this 
moment  on  the  grounds  that  it  is  incompetent,  ir- 
relevant and  immaterial,  and  hearsay,  and  that  with 
reference  to  the  last  two  questions  and  answers, 
which  relate  to  matters  that  occurred  some  months 
after  the  violations  alleged  in  the  complaint,  by  no 
means  could  the  Respondent  be  prejudiced  by  what 
the  Union  might  have  done  afterwards. 

Mr.  Penfield:  Well,  the  only  purpose  of  this, 
the  original  charge  was  filed  by  Local  440  and 
amended  charge  was  tiled  by  Local  983,  and  the  only 
purpose  of  this  is  to  show  the  successorship. 

Trial  Examiner  Riemer:  Is  the  original  charge 
in  evidence? 

Mr.  Penfield:     Yes,  it  is. 

Trial  Examiner  Riemer:     May  I  see  it,  please? 
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Mr.  Penfield:     Yes. 

Trial  Examiner  Riemer:     Off  the  record. 
(Discussion  off  the  record) 

Trial  Examiner  Riemer:     On  the  record. 

Mr.  Moyles:  We  further  object  to  testimony 
from  this  witness  on  the  ground  that  there  is  noth- 
ing as  shown  by  the  evidence,  that  is,  by  any  com- 
petent evidence,  that  Local  983  legally  or  otherwise, 
inherited  any  of  the  rights  or  privileges  of  Local 
INo.  440.  So  far  as  No.  852  of  Idaho  Falls  is  con- 
cerned, that  seems  to  be  outside  the  grievances 
stated  [92]  in  the  charge,  and  we  take  the  position 
that  if  there  is  any  grievance  here,  that  rests  in  Lo- 
cal No.  440,  and  not  in  Local  983,  and  if  Local  No. 
440  has  been  dissolved  and  its  charter  cancelled, 
and  it  has  ceased  to  exist,  so  far  as  the  grievances 
complained  of  by  that  Local,  this  complaint  should 
be  dismissed. 

Mr.  Penfield:  Well,  I  propose  to  show  by  Mr. 
Owen  the  exact  circumstances.  That  is  just  exactly 
what  we  are  leading  up  to.  As  far  as  the  objections 
with  respect  to  there  having  been  no  evidence,  the 
present  Local  has  succeeded  the  other  Local,  he  has 
already  testified  that  he  came  out  here  for  the  pur- 
pose of  picking  up  those  charters  and  installing  the 
others.  I  think  that  if  he  is  permitted  to  finish  Iho 
story,  as  to  just  exactly  what  happened,,  this  part 
will  be  cleared  up. 

Trial  Examiner  Riemer:  The  objection  is  over- 
ruled. 
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Mr.  Movie:  May  the  objection  contain  this  far- 
ther ground,  that  it  now  affirmatively  appears 
through  testimony  of  this  witness,  that  the  charter 
of  Local  440  was  cancelled  and  picked  up  and 
ceased  to  exist  thereafter. 

Mr.  Penfield :     I  think  that  the  record  shows  that. 

Q.  (Mr.  Penfield,  continuing)  Will  you  con- 
tinue, and  explain  exactly  the  circumstances  under 
which  these  charters  were  picked  up. 

Mr.  Moyle:     This  is  all  over  our  same  objection. 

Trial  Examiner  Riemer:  Yes,  your  objection  is 
a  standing  one.  You  may  have  an  objection  to  all 
adverse  rulings.  [93] 

A.  Under  International  By-laws,  the  executive 
board  of  the  Teamsters  International  has  the  power 
at  all  times  to  put  a  Local  under  receivership  tli;it 
is  not  functioning  according  to  the  by-laws  of  tlie 
Teamsters  Union,  which  transpired  in  this  case. 
The  Local  was  not  functioning  under  the  by-laws, 
and  president  Tobin  authorized  that  these  charters 
be  picked  up,  and  the  local  be  put  under  receiver- 
ship, and  I  might  state  that  even  though  Local  440 
would  be  out  of  existence,  all  Teamsters'  Locals  are 
responsible  to  the  International,  and  your  charges 
would  still  be  carried  on  by  the  International  even 
though  other  charters  had  been  put  in  here.  It 
states  clearly  in  the  International  By-laws,  that  they 
are  responsible  for  all  locals. 

Now,  we  assiuned  all  obligations  of  Local  440  and 
852  when  this  new  charter  was  put  in  here.     In 
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fact,  there  were  bills  paid  back  to  1937  by  Local 

983. 

Q.  (Mr.  Penfield,  continuing)  Mr.  Owen,  you 
might  clarify  it, — what  was  the  date  upon  which 
the  charter  in  Local  983  was  installed? 

A.  January  16.  That  is  when  it  was  issued,  and 
it  was  installed,  I  think,  on  the  following  Monday. 

Q.  What  happened  to  the  records  and  property 
of  Locals  440  and  852? 

A.  They  were  turned  over  to  the  International 
Agent.  They  were  turned  over  to  me.  They  were 
turned  over  to  the  International,  with  exceptions  of 
a  few  records  that  I  have  turned  over  to  [94]  you, 
and  a  few  that  we  have  on  file. 

Q.  Were  these  records  kept  by  the  Interna- 
tional? 

A.  Yes,  they  are  still  in  the  hands  of  the  Inter- 
national to  my  knowledge,  with  the  exception  as  I 
say,  of  a  few  that  we  turned  over  to  you,  in  this 
case,  and  a  few  that  we  have  got  pertaining  to  an- 
other case. 

Q.  You  testified  that  Local  983  was  installed 
January  16,  I  believe?  A.     That  is  correct. 

Q.     Were  any  records  turned  over  to  Local  983? 

A.  Prior  to  that  time,  yes,  we  got  some  of  the 
records  right  after  the  meeting,  when  the  member- 
ship voted  to  abide  by  the  International  ruling,  and 
the  rest  of  the  records  were  turned  over  at  different 
times  up  until  the  charter  was  installed. 

Q.     Who  were  they  turned  over  to? 

A.     To  me  or  Dexter  Lewis,  one  of  the  two. 
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Q.  In  what  capacity  w^ere  you  acting  at  that 
time? 

A.  Secretary-treasurer  and  business  agent  under 
the  International  ruling  where  they  have  put  the 
Local  under  receivership. 

Q.     Local  983  had  not  been 

A.  I  was  acting  corresponding  secretary-treas- 
urer and  business  agent  of  Local  440  until  the  char- 
ters were  changed,  and  I  paid  bills  under  Local  440 
up  until  the  new  charter  was  installed. 

Q.  In  what  capacity  did  you  act  when  the  new 
charter  was  [95]  installed? 

A.  The  same  thing,  secretary-treasurer  and  busi- 
ness agent. 

Q.     How  did  you  receive  your  appointment? 

A.     By  the  International  Union. 

Q.  Were  the  records  of  Local  440  turned  over 
to  you? 

A.     That  is  correct.     440  and  Local  852. 

Q.     All  the  books  and  records? 

A.     Correct. 

Q.     All  the  money?  A.     All  the  money. 

Q.     What  was  the  purpose  of  Local  440? 

A.  The  purpose  of  Local  440  was  to  organize 
everybody  coming  into  the  Teamsters'  jurisdiction 
in  this  locality. 

Q.     What  was  the  Teamsters'  jurisdiction? 

A.  The  Teamsters'  jurisdiction  under  440  was 
Pocatello  and  vicinity,  and  I  think  it  extended  as 
far  as  Ketchum,  Sun  Valley,  and  Twin  Falls — in 
fact,  I  know  that  it  did. 
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fact,  there  were  bills  paid  back  to  1937  by  Local 

983. 

Q.  (Mr.  Penfield,  continuing)  Mr.  Owen,  you 
might  clarif}-  it, — what  was  the  date  upon  which 
the  charter  in  Local  983  was  installed? 

A.  January  16.  That  is  when  it  was  issued,  and 
it  was  installed,  I  think,  on  the  following  Monday. 

Q.  What  happened  to  the  records  and  property 
of  Locals  440  and  852? 

A.  They  were  turned  over  to  the  International 
Agent.  They  were  turned  over  to  me.  They  were 
turned  over  to  the  International,  with  exceptions  of 
a  few  records  that  I  have  turned  over  to  [94]  you, 
and  a  few  that  we  have  on  file. 

Q.  Were  these  records  kept  by  the  Interna- 
tional? 

A.  Yes,  they  are  still  in  the  hands  of  the  Inter- 
national to  my  knowledge,  with  the  exception  as  I 
say,  of  a  few  that  we  turned  over  to  you,  in  this 
case,  and  a  few  that  we  have  got  pertaining  to  an- 
other case. 

Q.  You  testified  that  Local  983  was  installed 
January  16,  I  believe?  A.     That  is  correct. 

Q.     Were  any  records  turned  over  to  Local  983? 

A.  Prior  to  that  time,  yes,  we  got  some  of  the 
records  right  after  the  meeting,  when  the  member- 
ship voted  to  abide  by  the  International  ruling,  and 
the  rest  of  the  records  were  turned  over  at  different 
times  up  until  the  charter  was  installed. 

Q.     Who  were  they  turned  over  to? 

A.     To  me  or  Dexter  Lewis,  one  of  the  two. 
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Q.  In  what  capacity  were  you  acting  at  that 
time'? 

A.  Secretary-treasurer  and  business  agent  under 
the  International  ruling  where  they  have  put  the 
Local  under  receivership. 

Q.     Local  983  had  not  been 

A.  I  was  acting  corresponding  secretary-treas- 
urer and  business  agent  of  Local  440  until  the  char- 
ters were  changed,  and  I  paid  bills  under  Local  440 
up  until  the  new  charter  was  installed. 

Q.  In  what  capacity  did  you  act  when  the  new 
charter  was  [95]  installed? 

A.  The  same  thing,  secretary-treasurer  and  busi- 
ness agent. 

Q.     How  did  you  receive  your  appointment? 

A.     By  the  International  Union. 

Q.  Were  the  records  of  Local  440  turned  over 
to  you? 

A.     That  is  correct.     440  and  Local  852. 

Q.     All  the  books  and  records? 

A.     Correct. 

Q.     All  the  money?  A.     All  the  money. 

Q.     What  was  the  purpose  of  Local  440? 

A.  The  purpose  of  Local  440  was  to  organize 
everybody  coming  into  the  Teamsters'  jurisdiction 
in  this  locality. 

Q.     What  was  the  Teamsters'  jurisdiction? 

A.  The  Teamsters'  jurisdiction  under  440  was 
Pocatello  and  vicinity,  and  I  think  it  extended  as 
far  as  Ketchum,  Sun  Yalleyj,  and  Twin  Falls — in 
fact,  I  know  that  it  did. 
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Q.  Whom  did  that  organization  admit  to  mem- 
bership % 

A.  It  admitted  all  warehousemen,  triickdrivers, 
dairy  employees,  inside  and  outside.  I  think  that 
covers  almost  everything. 

Q.  Did  it  admit  to  membership  employees  of  oil 
companies?  A.     That  is  correct. 

Q.  Was  that  membership  limited  to  the  truck 
drivers  working  for  oil  companies?  A.     No. 

[96] 

Q.  What  employees  of  oil  companies  did  it  ad- 
mit? 

A.  I  think — in  fact,  I  know,  on  the  Pacific  Coast, 
we  have  refineries  that  we  have  organized  straight 
through — everything,  even  office  employees. 

Q.     I  was  asking  with  respect  to  Local  440. 

A.     The  same  thing  would  apply  here. 

Q.  (Trial  Examiner  Riemer)  As  I  get  your 
testimony,  then,  Local  440  would  have  had  jurisdic- 
tion over  any  employees  working  for  the  Refinery? 

A.  With  exception  of  mechanics,  electricians — 
in  other  words,  any  International  Union  that  would 
have  a  charter  in  here  that  would  cover  workers  out 
there  pertaining  to  their  craft,  naturally  would 
come  under  theirs,  but  I  think  electricians  and  ma- 
chinists would  be  the  only  two  that  have  an  Inter- 
national Representative  in  this  area. 

Q.  (Mr.  Penfield,  continuing)  Did  the  mem- 
bers of  Local  440  become  members  of  983? 

A.     Yes. 
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Q.  I  will  show  you  some  documents  which  pur- 
port to  be  application  blanks,  and  will  you  state  it" 
you  know  what  they  are? 

A.  These  are  application  blanks  used  by  the  In- 
ternational Local  Unions,  and  on  the  bottom  of 
them,  there  is  a  receipt  which  is  practically  the 
same  as  the  top  here,  and  these  are  a  part  of  our 
records.  In  fact,  all  of  the  members  that  make 
application  make  them  on  either  these,  or  we  have 
new  applica-  [97]  tion  blanks  which  have  come  into 
effect.     This  reads, 

"International    Brotherhood    of    Teamsters, 
Chauffeurs,  Stablemen  and  Helpers" 

In  September  of  1940,  our  charter  was  changed 
to  ' ' International  Brotherhood  of  Teamsters, 
Chauffers,  Warehousemen  &  Helpers,"  and  we  had 
orders  to  use  up  the  old  blanks  and  use  the  new 
ones  afterwards,  and  I  know  that  there  were  a  lot  of 
old  ones  left,  and  I  used  some  of  them  up  in  Janu- 
ary of  this  year.  This  is  from  our  official  rec- 
ords.    I  know  when  they  made  application. 

Q.  I  ask  you  to  look  through  these.  Can  you 
tell  me  if  all  of  those  were  part  of  the  official  rec- 
ords of  Local  440  that  were  turned  over  to  you? 

A.     Yes. 

Mr.  Penfield:  I  will  offer  these  in  evidence  as 
Board's  Exhibit  5. 

Mr.  Moyle:  We  object  to  the  offer  of  Board's 
Exhibit  5  on  the  grounds  that  there  appears  on  these 
sheets — ^blanks — notations  of  various  kinds  in  hand- 
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AYriting  other  than  the  handwriting  of  the  appli- 
cant, and  there  appears  to  be  some  information  that 
appears  to  be  unintelligible  without  some  further 
explanation. 

Trial  Examiner  Riemer :     May  I  see  it,  please  ? 

Mr.  Moyle:  We  would  like  the  record  to  show 
that  none  of  the  writing  has  been  in  anywise  iden- 
tified, and  that  the  offer  [98]  at  this  time  is  incom- 
petent. 

Mr.  Penfield:  I  am  offering  it  merely  to  show 
that  they  are  part  of  the  official  records  of  Local 
440,  which  were  taken  by  Local  983,  and  that  they 
do  contain  the  names  of  certain  individuals. 

Trial  Examiner  Riemer:  Mr.  Penfield,  if  you 
offer  them  as  original  application  cards  of  those 
named,  I  think  that  they  ought  to  be  further  iden- 
tified. 

If  you  offer  to  show  that  they  are  part  of  the 
original  records  which  this  witness  acquired,  I  don't 
see  the  point  of  the  offer. 

Mr.  Penfield:  Well,  I  think  that  they  show  the 
names  of  certain  individuals  on  application  cards 
as  applying  for  membership  in  this  i3articular 
imion,  and  these  were  part  of  the  records  of  the 
Union  which  were  turned  over. 

Trial  Examiner  Riemer:  Well,  that  is  un- 
doubtedly your  position.  You  haven't  accomplished 
it  yet,  and  ruling  is  reserved. 

Mr.  Penfield:  Well,  I  don't  know  that  I  under- 
stand your  last  statement. 

Trial  Examiner  Riemer:     Well,  ask  the  witness 
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by   further   questions  to   explain  what   it   is,   who 

these  indi^^i duals  are,  and  when  they  were  received, 

and  came  into  the  possession  of  the  witness,  and  so 

on. 

A.  In  the  first  place,  Brandt  was  secretary- 
treasurer,  because  I  relieved  him  when  I  came  in 
here,  and  these  applications  are  [99]  made  in  the 
applicant's  own  handwiiting.  They  signed  them 
themselves. 

That  is  the  procediu'e  that  we  follow.  Now,  I 
can't  identify  these  that  they  did  it,  because  I  didn't 
receive  these  until  after  they  were  done,  but  that 
is  the  procedure  in  the  International,  that  appli- 
cants sign  their  won  application^  and  I  think  that 
the  individuals  that  are  brought  on  the  stand  can 
vouch  whether  that  is  theii-  signatiu'e  or  whether 
they  had  them  signed,  but  the  initiation  date  is  put 
in  here,  I  imagine  by  Mr.  Brandt,  as  secretary. 

Mr.  Moyle :  We  object  to  what  the  witness  imag- 
ines. 

Trial  Examiner  Eiemer:     Sustained. 

Q.  (Mr.  Penfield,  continuing)  What  are  the 
names  on  there?  Who  are  those  pei*sons  named  on 
there  f  A.     The  names  that  are  on  here  f 

Q.     Yes.  A.     Well.  I  think 

Q.     Do  you  know? 

A.  Just  a  minute.  I  am  not  going  to  answer 
until  I  look  here.  With  the  exceptions  of  one  or 
two,  they  are  all  members  of  our  Local. 

Q.     At  the  pi^esent  tinief 
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A.  No,  there  are  some  of  them  that  have  trans- 
ferred to  other  Locals.  I  can  tell  you  the  ones  that 
are  members,  if  you  like. 

Q.  Do  you  know  whether  or  not  any  of  those  in- 
di\dduals  [100]  ever  worked  for  the  Idaho  Refm- 
ing  Company? 

A.  Only  as  the  records  show  that  we  have.  They 
haven't  worked,  I  don't  think,  for  the  Idaho  Re- 
finery since  I  came  in  here. 

Q.     Do  you  know  whether  they  ever  did? 

A.     Only  by  our  records. 

Q.     What  records? 

A.  The  records  that  we  have,  our  initiation 
books,  and  union  dues  books. 

Q.  Have  any  of  these  individuals  ever  become 
members  of  Local  983  ? 

A.  Yes.  James  Ayres,  S.  R.  Burkholder  was, 
Guy  Campbell,  Boyd  Cornia  still  is, — Victor  Elling- 
ford 

Q.     Is  or  was  ? 

A.  No,  became  members, — Victor  Ellingford  still 
is,  I  think  John  Evans,  Chris  Gregerson,  Arthur 
Heckert,  H.  H.  Hendrickson,  Carl  Hill,  Stanley 
Merrill,  Robert  Patterson,  and  Myron  Whitesides, 
— most  of  them  are  still  working  in  our  jurisdiction 
under  Local  983. 

Q.  I  will  ask  you  to  look  through  those  and  tell 
me  if  it  doesn't  appear  that  each  of  the  individuals 
named  is  an  employee  of  the  Idaho  Refining  Com- 
pany according  to  that  application? 

Mr.  Moyle:     I  object  to  that  as  incompetent. 
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Mr.  Penfield:  Well,  I  am  asking  on  the  basis 
of  this  application.  [101] 

Trial  Examiner  Riemer:     Overruled. 

A.  On  the  basis  of  the  application,  it  appears 
that  they  all  worked  at  the  Idaho  Refinery. 

Mr.  Moyle:  May  we  have  the  further  objection 
that  if  the  witness  is  just  reading  from  the  appli- 
cation form,  the  application  form  itself  is  the  best 
evidence. 

The  Witness:     That  is  correct. 

Trial  Examiner  Riemer:  Of  course,  that  is  what 
it  states  right  on  there. 

Q.  (Mr.  Penfield,  continuing)  Well,  now,  you 
have  testified  that  those  are  a  type  of  application 
card  used  by  the  organization? 

A.     That  is  correct. 

Q.  In  that  type  of  organization  card,  is  there 
a  place  for  the  name  of  the  company — the  company 
in  which  the  particular  person  is  employed? 

A.     Yes. 

Mr.  Moyle:  We  have  that  same  objection,  that 
the  form  speaks  for  itself. 

Trial  Examiner  Riemer :  Yes,  you  may  have  that 
objection. 

Q.  (Mr.  Penfield,  continuing)  In  this  particu- 
lar form  is  the  name  of  the  employer  written  in  ? 

A.     Yes. 

Q.     What  name  appears? 

Mr.  Moyle:  We  object  to  that  as  not  the  best 
evidence,  and  [102]  simply  calling  for  hearsay. 

This  witness  has  stated  that  he  knows  nothing  ex- 
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cept  what  appears  on  the  papei^,  and  the  court  has 

reserved  its  ruling  on  the  admission  of  the  paper, 

Mr.  Penfield:  I  was  merely  trying  to  identify 
it  a  little  further,  is  all. 

Mr.  Moyle:  Yes,  but  it  isn't  identifying  it  by 
putting  in  evidence  the  contents. 

Trial  Examiner  Riemer:  The  objection  is  sus- 
tained. 

Mr.  Penfield:  As  I  understand  the  Trial  Ex- 
aminer's ruling, 

Trial  Examiner  Riemer:  May  I  see  them, 
please? 

Q.  (Trial  Examiner  Riemer)  Mr.  Owen,  do 
you  know  what  this  legend  is  that  appears  on  the 
upper  right  corner  of  this  exhibit? 

A.     That  is  the  date  that  they  were  initiated. 

Q.  Is  that  an  abbreviation  for  initiation  — 
''Init"?  A.     That  is  correct. 

Q.     Whose  writing  is  that,  do  you  know^? 

A.     No,  I  don't. 

Q.  Is  that  a  common  or  accepted  practice  to 
write  a  legend  on  the  application  forms? 

A.  Yes,  all  our  new  application  forms,  there  is 
a  space  put  in  for  the  date  of  initiation,  the  date 
entered,  and  different  things,  but  on  the  old  cards 
there  wasn't. 

Trial  Examiner  Riemer :  The  exhibit  may  be  ad- 
mitted and  [103]  marked  as  Board's  Exhibit  5. 

(A¥hereupon  the  documents  hereinabove  re- 
ferred to  were  marked  and  received  in  evidence 
as  Board's  Exhibit  5.) 
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BOARD'S  EXHIBIT  No.  5-A 

Application  Blank 

[Cut] 

Paid  6.25  Init  Oct  -  27  - 1941 

International  Brotherhood  of  Teamsters, 

Chauffeurs,  Stablemen  and  Helpers 

Initiation  Fee,  $12.50 

, Union  No.  440 

19.... 

Desiring  to  become  a  member  of  the  above  Union 
of  the  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Stablemen  and  Helpers,  I  hereby  make 
application  for  admission  to  membership. 

Signature    James  Alfers 
Address     622  West  Wyeth 
Occupation     Truck  Driver 
Employed  at    Idaho  Eefining  Co. 
Age     32 
Health    Good 

Voucher     Brandt 
Note :  Initiation  fee  must  accompany  application. 
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BOARD'S  EXHIBIT  No.  5-B 

Application  Blank 

[Cut] 

519-07-3969  Init.  Oct-27-1941 

International  Brotherhood  of  Teamsters, 

Chauffeurs,  Warehousemen  and  Helpers 

Initiation  Fee,  $12.50 

Union  No.  440 

10-21  1941 

Desiring  to  become  a  member  of  the  above  Union 

of   the    International    Brotherhood    of    Teamsters, 

Chauffeurs,  Warehousemen  and  Helpers,  I  hereby 

make  application  for  admission  to  membership. 

Signature     S.  R.  (Pat)  Burkholder 
Address    352  South  3rd 
Occupation     Transport  Operator 
Employed  at     Idaho  Refining  Co. 
Age    31 
Health    Good 

Voucher     Brandt 
Note :  Initiation  fee  must  accompany  application. 
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BOARD'S  EXHIBIT  No.  5-C 

Application  Blank 

[Cut] 

Social  Sec.  509-07-6062  Init.  Nov.  24  -  1941 

International  Brotherhood  of  Teamsters, 

Chauffeurs,  Warehousemen  and  Helpers 

Initiation  Fee,  $12.50 

, Union  No.  440  -* 

9  -  29  1941 

Desiring  to  become  a  member  of  the  above  Union 

of   the    International    Brotherhood    of    Teamsters, 

Chauffeurs,  Warehousemen  and  Helpers,  I  hereby 

make  application  for  admission  to  membership. 

Signature    Guy  Campbell 
Address    220  W  Young 
Occupation     Truck  Driver 
Employed  at     Idaho  Refining 
Age    29 
Health     OK 

Voucher     Brandt 
Note:  Initiation  fee  must  accompany  application. 


242  National  Labor  Relations  Board 

(Testimony  of  Lee  Owen.) 

BOARD'S  EXHIBIT  No.  5-D 

Application  Blank 

[Cut] 

518-18-4368  Init.  Nov.   10,  1941 

International  Brotherhood  of  Teamsters, 

Chauffeurs,  Stablemen  and  Helpers 

Initiation  Fee,  $12.50 

Union  No. 

10-1   1941 

Desiring  to  become  a  member  of  the  above  Union 

of   the    International    Brotherhood   of    Teamsters, 

Chauffeurs,  Stablemen  and  Helpers,  I  hereby  make 

application  for  admission  to  membership. 

Signature     Boyd  Cornia 

Address     756  E.  Lander,  Pocatello  Ida 

Occupation     Truck  Driver 

Employed  at     Idaho  Refining  Co. 

Age    41 

Health    Good 

Voucher     Brandt 
Note:  Initiation  fee  must  accompany  application. 
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BOARD'S  EXHIBIT  No.  5-E 

Application  Blank 
[Cut] 
519-07-8065  Social  Security 
152 

International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers 
Initiation  Fee,  $12.50 

; Union  No.  440 

9  -  29    1941 

Desiring  to  become  a  member  of  the  above  Union 

of   the    International    Brotherhood    of    Teamsters, 

Chauffeurs,  Warehousemen  and  Helpers,  I  hereby 

make  application  for  admission  to  membership. 

Signature     Howard  L.  Davis 
Address     820  North  Main 
Occupation     Truck  Driver 
Employed  at     Idaho  Refining  Co. 
Age    29 
Health    Good 

Voucher     Brandt 
Note:  Initiation  fee  must  accompany  application. 
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BOARD'S  EXHIBIT  No.  5-P 

Application  Blank 

[Cut] 

Paid  6.25  Init.  Nov.  24  -  1941 

International  Brotherhood  of  Teamsters, 

Chauffeurs,  Warehousemen  and  Helpers 

Initiation  Fee,  $12.50 

Union  No.  440 

9-29  1941 

Desiring  to  become  a  member  of  the  above  Union 

of   the    International   Brotherhood    of    Teamsters, 

Chauffeurs,  Warehousemen  and  Helpers,  I  hereby 

make  application  for  admission  to  membership. 

Signature     Wayne  Douglas 

Address     854  N.  Aurther 

Occupation    Driver 

Employed  at    Pocatello  Idaho  Ref.  Co. 

Age     21 

Health    Good 

Voucher     Brandt 
Note :  Initiation  fee  must  accompany  application. 
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BOARD'S  EXHIBIT  No.  5-G 

Application  Blank 
[Cut] 

Init.   Oct.   27,   1941 
International  Brotherliood  of  Teamsters, 
Chauffeurs,  Stablemen  and  Helpers 
Initiation  Fee,  $12.50 

Union  No.  440 

9-29-41 

Desiring  to  become  a  member  of  the  above  Union 

of   the    International    Brotherhood    of    Teamsters, 

Chauffeurs,  Stablemen  and  Helpers,  I  hereby  make 

application  for  admission  to  membership. 

Signature     Victor  Ellingford 
Address    645  N.  Lincoln,  Pocatello 
Occupation     Truck  Driver 
Employed  at     Idaho  Refining  Co. 
Age    33 
Health    Good 

Voucher     Brandt 
Note :  Initiation  fee  must  accompany  application. 


246  National  Labor  Relations  Board 

(Testimony  of  Lee  Owen.) 

BOARD'S  EXHIBIT  No.  5-H 

Application  Blank 
[Cut] 
543-10-5265  Init.  Oct  27  -  1941 

$6.25  Pd.  Oct.  9  -  '41. 

M.  Nokes 

International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers 
Initiation  Fee,  $12.50 

Union  No.  440 

9-29  1941 

Desiring  to  become  a  member  of  the  above  Union 

of   the    International    Brotherhood   of    Teamsters, 

Chauffeurs,  Warehousemen  and  Helpers,  I  hereby 

make  application  for  admission  to  membership. 

Signature    John  P.  Evans 
Address    Box  910 
Occupation     Truck  Driver 
Employed  at     Idaho  Ref.  Co. 
Age     38 
Health    Good 

Voucher     Brandt 
Note:  Initiation  fee  must  accompany  application. 
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BOARD'S  EXHIBIT  No.  5-1 

Application  Blank 

[Cut] 

518-05-8889  Init.   Oct.  27-1941 

International  Brotherhood  of  Teamsters, 

Chauffeurs,  Warehousemen  and  Helpers 

Initiation  Fee,  $12.50 

Union  No.  440 

9-29   1941 

Desiring  to  become  a  member  of  the  above  Union 

of   the    International    Brotherhood    of    Teamsters, 

Chauffeurs,  AVarehousemen  and  Helpers,  I  hereby 

make  application  for  admission  to  membership. 

Signature    Leonard  Fowler 
Address    1334  So.  2nd 
Occupation     Truck  Driver 
Employed  at     Idaho  Refining  Co. 
Age    25 
Health    Good 

Voucher     Brandt 
Note :  Initiation  fee  must  accompany  application. 
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BOARD'S  EXHIBIT  No.  5- J 

Application  Blank 

[Cut] 

519-01-6368  Init.  Oct.  27,  1941 

International  Brotherhood  of  Teamsters, 

Chauffeurs,  Stablemen  and  Helpers 

Initiation  Fee,  $12.50 

Union  No.  440 

19  ... 

Desiring  to  become  a  member  of  the  above  Union 
of  the  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Stablemen  and  Helpers,  I  hereby  make 
application  for  admission  to  membership. 

Signature     Chris  R.  Gregerson 

Address     R.F.D.  #1  N.  Pocatello  Idaho 

Occupation     Truck  Driver 

Employed  at     Idaho  Refining  Co. 

Age     31 

Health    Good 

Voucher     Brandt 
Note :  Initiation  fee  must  accompany  application. 
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BOARD'S  EXHIBIT  No.  5-K 

Application  Blank 
[Cut] 
Init.  11-24-41 

International  Brotherhood  of  Teamsters, 
Chauffeurs,  Stablemen  and  Helpers 
Initiation  Fee,  $12.50 

; Union  No.  440 

9-29    1941 

Desiring  to  become  a  member  of  the  above  Union 

of   the    International    Brotherhood   of    Teamsters, 

Chauffeurs,  Stablemen  and  Helpers,  I  hereby  make 

application  for  admission  to  membership. 

Signature    A.  L.  Heckert 
Address    355  So.  7th  St. 
Occupation     Truck  Driver 
Employed  at     Idaho  Refining  Co. 
Age    32 
Health    Good 

Voucher     Brandt 
Note:  Initiation  fee  must  accompany  application. 
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BOARD'S  EXHIBIT  No.  5-L 

Application  Blank 

[Cut] 

S.S.  519-07-3888  Initiation  fee  Paid. 

International  Brotherhood  of  Teamsters, 

Chauffeurs,  Warehousemen  and  Helpers 

Initiation  Fee,  $12.50 

; Union  No.  440 

Sept.   30  1941 

Desiring  to  become  a  member  of  the  above  Union 

of   the    International   Brotherhood    of    Teamsters, 

Chauffeurs,  Warehousemen  and  Helpers,  I  hereby; 

make  application  for  admission  to  membership. 

Signature    H.  H.  Henricksen 
Address     332  Washington 
Occupation     Truck  Driver 
Employed  at     Idaho  Refining  Co. 
Age     28 
Health    Good 

Voucher     Brandt 
Note :  Initiation  fee  must  accompany  application. 


vs.  Idaho  Refining  Co.  251 

(Testimony  of  Lee  Owen.) 

BOAED'S  EXHIBIT  No.  5-M 

Application  Blank 
[Cut] 

519-07-3770 

519-07-3770  Init.  Oct.  27,  1941 

International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers 
Initiation  Fee,  $12.50 

Union  No.  440 

Sept.  29  -  1941 
Desiring  to  become  a  member  of  the  above  Union 
of   the    International    Brotherhood    of    Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers,  I  herebjr 
make  application  for  admission  to  membership. 

Signature     Carl  E.  Hill 
Address     345  So.  Grant 
Occupation     Truck  Driver 
Employed  at     Idaho  Refining  Co. 
Age    29 
Health    Good 

Voucher    Brandt 
Note:  Initiation  fee  must  accompany  application. 
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BOARD'S  EXHIBIT  No.  5-N 

Application  Blank 
[Cut] 

Init.  Oct.  27  -  1941 
International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers 
Initiation  Fee,  $12.50 

Union  No.  440 

Oct  2  1941 

Desiring  to  become  a  member  of  the  above  Union 

of   the    International    Brotherhood    of    Teamsters, 

Chauffeurs,  Warehousemen  and  Helpers,  I  hereby 

make  application  for  admission  to  membership. 

Signature    A.  Stanley  Merrill 
Address     1342  No.  Hays  Pocatello 
Occupation     Truck  Driver 
Employed  at     Idaho  Refining  Co. 
Age    28 
Health    Good 

Voucher     Brandt 
Note :  Initiation  fee  must  accompany  application. 
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BOARD'S  EXHIBIT  No.  5-0 

Application  Blank 
[Cut] 

Init.  Oct.  27-1941 
International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers 
Initiation  Fee,  $12.50 
Teamsters  Union  No.  440 
519-12-2322 

Oct.    2    1941 

Desiring  to  become  a  member  of  the  above  Union 

of   the    International    Brotherhood   of    Teamsters, 

Chauffeurs,  Warehousemen  and  Helpers,  I  hereby; 

make  application  for  admission  to  membership. 

Signature    R.  C.  Miller 
Address    Pocatello,  Idaho  P.O.  746 
Occupation     Truck  Driver 
Employed  at     Idaho  Refining  Co. 
Age    34 
Health    Good 

Voucher     Brandt 
Note:  Initiation  fee  must  accompany  application. 
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BOARD'S  EXHIBIT  No.  5-P 

Application  Blank 
[Cut] 

540-03-0355  Init.  Oct  27-1941 

Social  Security 

International  Brotherhood  of  Teamsters, 
Chauffeurs,  Stablemen  and  Helpers 
Initiation  Fee,  $12.50 

, Union  No.  440 

9  -  29   1941 

Desiring  to  become  a  member  of  the  above  Union 

of   the    International   Brotherhood    of    Teamsters, 

Chauffeurs,  Stablemen  and  Helpers,  I  hereby  make 

application  for  admission  to  membership. 

Signature    Robert  W.  Patterson 
Address     355  South  7th  Pocatello 
Occupation     Truck  Driver 
Employed  at     Idaho  Refining  Co. 
Age    28 
Health    Good 

Voucher     Brandt 
Note :  Initiation  fee  must  accompany  application. 
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BOARD'S  EXHIBIT  No.  5-Q 

Application  Blank 
[Cut] 

Init.  Oct.  27  - 1941 
International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers 
Initiation  Fee,  $12.50 

Union  No.  440 

9-29-41 

Desiring  to  become  a  member  of  the  above  Union 

of   the    International    Brotherhood   of    Teamsters, 

Chauffeurs,  Warehousemen  and  Helpers,  I  hereby 

make  application  for  admission  to  membership. 

Signature     John  Ray 
Address    417  West  Bridges 
Occupation     Truck  Driver 
Employed  at     Idaho  Refining  Co. 
Age    23 
Health     OK 

Voucher     Brandt 
Note :  Initiation  fee  must  accompany  application. 
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BOARD'S  EXHIBIT  No.  5-R 

Application  Blank 
[Cut] 

518-10-8863 
International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers 
Initiation  Fee,  $12.50 

Union  No.  440 

Oct.  21  1941 

Desiring  to  become  a  member  of  the  above  Union 

of   the    International    Brotherhood    of    Teamsters, 

Chauffeurs,  Warehousemen  and  Helpers,  I  hereby 

make  application  for  admission  to  membership. 

Signature     Leland  W.  Stanford 

Address    623  So.  Sixth,  Pocatello,  Ida. 

Occupation    Driver 

Employed  at     Idaho  Refining  Co. 

Age    30 

Health 

Voucher     Brandt 
Note :  Initiation  fee  must  accompany  application. 
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BOARD'S  EXHIBIT  No.  5-S 

Application  Blank 
[Cut] 

Init.  Nov.  10  -  1941 
International  Brotherhood  of  Teamsters, 
Chauffeurs,  Stablemen  and  Helpers 
Initiation  Fee,  $12.50 

S.S.A.  518-05-6008 

Union  No.  440 

Sept.  30  1941 

Desiring  to  become  a  member  of  the  above  Union 

of   the    International    Brotherhood   of    Teamsters, 

Chauffeurs,  Stablemen  and  Helpers,  I  hereby  make 

application  for  admission  to  membership. 

Signature     P.  P.   Stanger 
Address    Pocatello  Idaho 
Occupation    Truck  Driving 
Employed  at     Idaho  Refining  Co. 
Age     32 
Health    Good 

Voucher    Brandt 
Note :  Initiation  fee  must  accompany  application. 
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BOARD'S  EXHIBIT  No.  5-T 

Application  Blank 
[Cut] 

528-05-6303  Init.  Oct.  27,  1941 

International  Brotherhood  of  Teamsters, 
Chauffeurs,  Stablemen  and  Helpers 
Initiation  Fee,  $12.50 

: Union  No.  440 

19.... 

Desiring  to  become  a  member  of  the  above  Union 
of  the  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Stablemen  and  Helpers,  I  hereby  make 
application  for  admission  to  membership. 

Signature     Myron  D.  Whitesides 

Address     322  West  Carson,  Pocatello,  Idaho 

Occupation     Truck  Driver 

Employed  at     Idaho  Refining  Co. 

Age    31 

Health    Good 

Voucher     Brandt 
Note :  Initiation  fee  must  accompany  application. 
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Mr.  Moyle :  We  would  like  the  record  to  show  at 
this  time  that  we  claim  at  least  the  right  to  cross 
examine,  or  to  have  some  evidence  produced  about 
which  we  could  cross  examine  about  the  signatures 
on  each  of  the  applicants  on  these  application  blanks 
on  the  dates  on  which  the  applicants  actually  signed. 

Trial  Examiner  Riemer:  You  will  have  that 
right  before  the  hearing  is  over. 

Mr.  Penfield:  I  might  state  that  we  have  some 
other  evidence  in  connection  with  the  union  mem- 
bership of  these  employees.  I  would  like  to  get 
these  in  at  this  time  because  they  are  part  of  the 
union  records,  and  Mr.  Owen  has  custody  of  them. 

Q.  (Mr.  Penfield,  continuing)  After  you  be- 
came business  agent  and  secretary  of  Local  983, 
were  you  ever  approached  by  any  employees  of  the 
Idaho  Refining  Company*?  A.     Yes. 

Q.     What  were  the  circumstances'? 

A.  On  numerous  occasions,  they  wanted  to  know 
if  there  wasn't  something  that  we  could  do  to  bring 
this  case  to  a  head. 

Q.  Do  you  know  who  some  of  these  employees 
were  ? 

A.     I  think  that  I  know  practically  all  of  them. 

Q.     Can  you  give  us  the  names  of  some  of  them'? 

A.  Well,  Boyd  Cornia,  Arthur  Heckert  and 
John  Evans  and  [104]  Chris  Gregerson,  Stanley 
Merrill,  Guy  Campbell — I  think  practically  all  of 
them  that  were  in  this  locality  when  I  came  here. 

Q.     What  did  they  say? 
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A.  Well,  they  wanted  to  know  what  tliej^  could 
do  to  get  this  settled,  for  one  thing. 

Q.     What  do  you  mean  by  "this  thing"? 

A.  Where  they  got  discharged  from  the  Idaho 
Oil  Refinery,  they  told  me  that  the  case  had  been 
taken  up  with  the  National  Labor  Relations  Board, 
but  nothing  had  been  done  about  it  at  that  time,  so 
that  is  when  we  filed  an  amended  complaint. 

Q.  Following  the  time  when  you  became  busi- 
ness agent  for  Local  983,  did  you  ever  attempt  to 
contact  the  company,  the  Idaho  Refining  Company? 

A.     Yes. 

Q.     What  attempts  did  you  make? 

A.  Oh,  around  Januar}^  3  or  4,  I  think  it  was; 
somewhere  around  that  time.  Dexter  L.  Lewis  and 
myself  drove  out  to  the  Idaho  Oil  Refinery  on  two 
different  occasions,  in  a  row,  and  were  informed 
that  Mr.  Moyle  and  Mr.  Copening  were  down  in 
Salt  Lake,  and  I  think  the  second  time,  they  were 
in  Boise,  but  the  telephone  operator  got  them,  and 
I  called  and  talked  with  Mr.  Moyle  over  the  tele- 
phone, which  w^as  considerably  later,  about  around 
the  23d  of  January,  I  think  it  was,  and  Mr.  Moyle 
stated  that  he  had  nothing  to  talk  with  me  at  all, 
that  it  was  entirely  in  the  hands  [105]  of  Henry 
Moyle  at  Salt  Lake. 

Q.  Did  you  ever  have  any  further  contacts  with 
the  company? 

A.     That  is  the  only  contacts  that  I  have  had. 

Q.     What  is  the  purpose  of  Local  983? 

A.     The  purpose  of  Local  983  is  to  organize  all 


vs.  Idaho  Refining  Co.  261 

(Testimony  of  Lee  Owen.) 

workers  in  Idaho  Falls  and  vicinity — no,  Pocatello, 
Idaho  Falls  and  vicinity,  and  the  State  of  Idaho 
and  vicinity,  that  is  the  way  the  charter  reads  that 
was  granted  to  us  by  the  International. 

Q.  Is  that  the  same  group  of  workers  that  Lo- 
cal 440 

A.     With  the  addition  of  some  men,  yes. 

Q.     What  additions? 

A.  The  additions  are  the  Cooperative  Creamery 
at  Idaho  Falls,  Shelley  and  Firth,  Midland  Eleva- 
tor Employees  at  Idaho  Falls,  and  truck  drivers 
at  the  Gun  Plant  and  Airport  here,  with  some  minor 
additions  that  I  don't  recall  right  now. 

Q.  Does  Local  983  have  contracts  covering  truck 
drivers  of  any  oil  companies  ? 

A.     Not  in  our  territory,  no, — no  contracts.  [106] 

Cross  Examination 

Q.     John  Ray? 

A.  John  Ray  is, — I  don't  think  that  he  has  ever 
been  a  member  of  Local  983. 

Q.     Leland  W.   Stanford? 

A.     I  don't  know  him,  either. 

Q.     He  hasn't  belonged  to  your  Local? 

A.     As  far  as  I  know,  he  don't,  no. 

Q.  You  don't  know  anything  about  him,  and 
P.  P.  Stanger? 

A.     I  don't  recall  him,  either. 

Q.  As  far  as  you  know,  he  hasn't  joined  your 
983?  A.     As  far  as  I  kno\^,  he  hasn't,  no. 

[122] 

Mr.  Penfield:  I  would  like  to  call  Mr.  Ander- 
son. 
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JOHN  ANDERSON 

called  as  a  witness  by  and  on  behalf  of  tbe  Board, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Trial  Examiner  Eiemer:  State  your  name, 
please. 

Tbe  Witness:     John  Anderson. 

Trial  Examiner  Riemer:     Where  do  you  live? 

The  Witness:     1504  South  Fourth,  Pocatello. 

Direct  Examination 

Q.     (Mr.  Penfield)     Where  are  you  employed? 

A.     Idaho  Refining  Company. 

Q.     In  what  capacity? 

A.     Helper  on  the  cracking  unit. 

Q.  Describe  just  what  your  duties  are  on  that 
job,  if  you  will,  please. 

A.  Well,  it  is  control  of  fires,  pressures  and 
temperatures  and  levels,  and  just  routine  check-up 
in  the  plant  every  few  minutes. 

Q.  Do  you  have  a  series  of  gauges  to  watch  and 
wheels  to  turn? 

A.  Pressure  gauges  and  valves  and  tempera- 
tures. 

Q.  When  did  you  first  come  to  work  for  the 
company  ? 

A.  Well,  I  first  came  up  here  for  the  Alcol  Com- 
bustion Company.  That  was  in  April,  1938,  and  I 
worked  there  until  about  the  middle  of  July,  1938. 

[138] 

Q.  When  you  first  came  up,  you  were  not  on  the 
payroll  of  the  Idaho  Refining  Company? 
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A.  No,  it  was  the  Alcol  Combustion  Company 
that  had  the  contract  to  build  the  plant. 

Q.  When  did  you  first  go  on  the  payroll  of  the 
Idaho   Refining   Company  ? 

A.     In  August,  1938. 

Q.  Did  you  commence  work  on  the  same  job  on 
which  you  are  now  working?  A.     No. 

Q.     What  job  did  you  have? 

A.     I  started  work  on  maintenance — pipe  fitting. 

Q.     What  do  you  mean  by  pipe  fitting? 

A.  Well,  any  time  the  line  blows  out,  they  have 
to  have  a  new  line,  or  an  additional  line  or  some- 
thing. 

Q.     How  long  did  you  work  in  that  capacity  ? 

A.     I  worked  there  about  three  months. 

Q.     Then  what  job  did  you  get? 

A.  I  went  on  the  treating  plant — that  is^  treat- 
ing gasoline. 

Q.  Is  that  the  same  job  that  you  have  at  the 
present  time? 

A.     No,  that  is  treating  gasoline. 

Q.     What  do  you  mean  by  that? 

A.  We  treat  it  with  chemicals  —  caustics,  and 
sweeten  it  up  before  it  goes  to  storage. 

Q.     How  long  did  you  work  at  that  job? 

[139-140] 

A.     I  worked  there  about  a  year. 

Q.     Then  what  job  did  you  take? 

A.  Then  I  went  on  the  cracking  unit,  the  job 
that  I  am  on  now. 
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Q.  You  have  been  working  on  that  job  ever 
since  ?  A.     Yes. 

Q.  Are  you  a  member  of  the  Idaho  Refining 
Company  Employees'  Benefit  &  Labor  Association. 

A.     Yes. 

Q.     When  did  you  become  a  member? 

A.  Well,  whenever  it  started,  I  think  in  the  fall 
of  1938  at  started. 

Q.  What  was  your  first  knowledge  of  an  at- 
tempt to  form  an  employees'  association? 

A.  Well,  the  employees  just  got  it  up  among 
the  employees  in  the  plant,  and  they  formed  the 
Association. 

Q.     Do  you  recall  just  when  that  was? 

A.  Well,  it  was  a  short  time  before  we  had  the 
first  meeting. 

Q.  Do  you  recall  any  particular  person  who  was 
particularly  active? 

A.     Well,  George  Mann  and  George  Hibbler. 

Q.     Who  is  George  Mann? 

A.     He  was  chief  chemist  at  that  time. 

Q.     George  Mann?  A.     George  Hibbler. 

[141], 

Q.     Who  was  George  Mann? 

A.     He  was  a  helper  on  the  cracking  unit. 

Q.  Do  you  know  an  employee  by  the  name  of 
Gaudet  ? 

A.  Val  Gaudet,  he  was  superintendent  at  that 
time. 

Q.  AVas  he  active  in  the  discussion  concerning 
the  formation A.     No. 
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Q.     of  the  organization?  A.     No. 

Q.  Do  you  recall  attending  a  meeting  at  which 
the  formation  of  the  Employees'  Association  was 
discussed  ?  A.     Yes. 

Q.     When  was  that  meeting  held  ? 

A.  Well,  I  don't  remember  the  month — it  was 
in  the  fall  of  1938,  at  the  refinery. 

Q.     How  did  you  receive  notice  of  it? 

A.  Well,  they  just  passed  it  around  the  plant 
and  put  it  on  the  bulletin  board  that  meeting, — 
for  a  discussion  of  it. 

Q.     Did  you  see  any  notice  on  the  bulletin  board  ? 

A.  Well,  I  don't  recall  whether  it  was,  or  just 
passed  around  the  plant. 

Q.     Do  you  recall  from  whom  you  heard  of  it? 

A.     No. 

Q.     What  time  was  that  meeting  held? 

A.  I  imagine  around  eight  o'clock  in  the  eve- 
ning, seven  or  eight  o'clock. 

Q.     Where  was  it  held?  [142] 

A.     In  the  refining  office. 

Q.     About  how  many  persons  were  there  ? 

A.  Well,  probably  everyone  that  was  employed 
by  the  refinery  except  those  on  shift  who  could 
not  get  off. 

Q.     Do  you  recall  about  how  many  persons? 

A.     Well,  I  would  say  there  were  40  or  50. 

Q.     Did   that   include    employees    in   the    office? 

A.  Oh,  I  think  some  of  the  employees  in  the 
office  were  there. 
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Trial    Examiner    Riemer:     I    am    sorry,    I   lose 
part  of  your  answer  when  your  voice  falls. 
Will  you  read  the  answer? 

(Last  answer  was  thereupon  read  aloud  by 
the  reporter  as  hereinabove  recorded.) 

Trial  Examiner  Riemer:  Try  to  keep  your  voice 
up. 

Q.  (Mr.  Penfield,  continuing) :  Who  presided 
at  this  meeting  *? 

A.     I  think  George  Mann  presided. 

Q.     Was  it  George  Mann  or  George  Hibbler*? 

A.     Well,  it  was  one  of  the  two. 

Q.     Are  they  both  named  George? 

A.     George   Mann  and   George   Hibbler. 

Q.     What  was  said  by  you  at  this  meeting? 

A.  Well,  they — we  all  discussed  the  benefits  of 
having  an  Association  among  the  fellows. 

Q.     Did  the  person  presiding  discuss  it?  [143] 

A.  Well,  George  Hibbler  had  been  in  one  re- 
finery where  they  had  it  before,  and  he  told  us 
about  the  advantages  it  offered  them. 

Q.     What  did  he  say  the  advantages  were? 

A.  Well,  I  think  our  first  dues  were  a  dollar 
a  month  until  we  had  built  up  a  cash  reserve,  and 
it  offered  so  much  a  week  if  we  were  sick,  and 
if  we  were  hurt  on  the  job  or  something,  we  got 
the  benefits,  and  then  we  had  a  social  and  wel- 
fare  fund   in   there. 

Q.  What  was  the  purpose  of  the  social  and 
welfare   funds? 
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A.  Well,  if  any  member  of  the  Association's 
mother  or  father  or  immediate  member  of  his 
family  died,  the  Association  sent  flowers,  or  some- 
thing like  that. 

Q.  Did  he  show  any  documents  that  purported 
to  set  forth  the  constitution  or  by-laws  for  an 
organization  % 

A.     Well,  at  that  time,  he  didn't. 

Q.     Was  he  reading  from  any 

A.     No,  I  think  it  was  just  an  oral  statement. 

Q.  Did  he  tell  you  that  they  were  seeking  to 
set  up  such  an  organization  as  they  had  at  the 
other  company — 

A.     Among  the  fellows  in  the  refinery. 

Q.  Did  he  say  who  were  to  be  members  of  the 
Association  % 

A.  Well,  any  member  on  the  payroll  of  the 
Idaho  Refining   Company. 

Q.     Did  that  include  foremen  and  supervisors'? 

[144] 

A.     I  expect  that  it  could  have. 

Q.    Well,  did  it? 

A.  Well,  I  know  a  lot  of  them  belonged  to  it. 
In  fact,  I  would  say  practically  all  of  them  belonged. 

Q.  Were  any  supervisors  or  foremen  at  the 
meeting  ? 

A.  Well,  George  Hibbler,  I  know  that  he  be- 
longed, and  he  and  Edward  V.  Smith,  who  is 
superintendent  now. 

Q.     Were  they  at  the  meeting '^ 
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A.     Yes,    but    Smith    wasn't    superintendent    at 
that  time,  he  was  an  operator. 

Q.     Was  Kermit  Rise  at  the  meeting? 

A.     I  think  so. 

Q.     Was  Mr.  Copening  at  the  meeting? 

A.     I  don't  think  that  Mr.   Copening  was  with 
the  company  at  that  time. 

Trial  Examiner  Riemer:     Who  is  Mr.  Rice? 

The  Witness:     Well,  he  has  charge  of  the  trucks 
some  way. 

Trial  Examiner  Riemer:     I  see. 

Q.     (Mr.    Penfield,    continuing) :     Did    he    have 
at  that  time?  A.     I  think  so. 

Q.     Were  any  other  officials  or  bosses  there? 

A.     Well,  I  think  practically  everyone  from  the 
refinery  was   there. 

Q.     Does  that  include   officials  and  bosses? 

A.     I  think  so.  [145] 

Q.     Was  there  any  balloting  at  this  meeting? 

A.     Yes. 

Q.     What  was  voted  on? 

A.     We  voted  whether  we  wanted  to  be  in  it,  or 
whether  we  didn't. 

Q.     What  was  the  result  of  the  vote? 

A.     It  carried  100  per  cent,  for  it. 

Q.     Did  all  of  the  persons  present  at  the  meet- 
ing participate  in  the  vote?  A.     Yes. 

Q.     Were  any  by-laws  adopted  at  this  meeting? 

A.     We  were  going  to  draw  it  up.     We  hadn't 
had  time  to  make  them  yet. 
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Q.     Were  you  present  at  the  later  meeting  where 
the  by-laws  were  adopted?  A.     Yes. 

Q.     When  were  the  officers  elected? 

A.  After  the  first  meeting',  after  we  voted  on  the 
Association. 

Q.     Before  the  by-lavrs  were  drawn  up  ? 

A.  Well,  I  think  at  that  time  we  had  by-laws, 
or  were  dra\ving  them  up. 

Trial  Examiner  Riemer:  I  want  to  get  this 
straight.  This  was  a  meeting  held  in  the  fall  of 
1938,  at  which  '}lv.  Hibbler  told  of  the  benefits  of 
an  inside  urnon? 

The  Witness:  It  wasn't  a  imion  at  all.  It  was 
just  an  [146]  Association. 

Trial  Examiner  Eiemer:  All  right,  we  will  just 
call  it  an  Association,  and  was  it  at  this  first  meet- 
ing that  you  attended  that  those  officers  were 
elected  ? 

The  Witness:  Xo.  We  voted  on  the  Associa- 
tion at  first,  whether  we  wanted  it  or  not — the  fel- 
lows in  the  refinery. 

Trial  Examiner  Riemer:  And  the  vote  was  to 
have  an  Association? 

The  Witness:     It  carried  100  per  cent. 

Trial  Examiner  Riemer:  And  officers  were 
elected  at  a  later  meeting? 

The  Witness:     Yes,  sir. 

Q.  (Mr.  Penfield,  continuing)  :  Did  Mr.  Hib- 
bler say  anything  with  respect  to  the  Association 
bargaining  for  the  workers?  A.     No. 

Q.     With  respect  to  wages  and  hours? 
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A.     No. 

Q.     Was  the  name  of  the  organization  selected? 

A.     It  was  the  Idaho  Benefit  Association 

Q.  Was  that  the  full  name,  Idaho  Benefit  Asso- 
ciation? A.     That  was  the  full  name. 

Trial  Examiner  Riemer:  Will  you  fix  the  time 
of  these  various  incidents'? 

Mr.  Penfield:  I  was  speaking  of  this  first  meet- 
ing. 

Trial  Examiner  Riemer:  That  is  what  I  wanted 
to  know.   [147] 

Q.  (Mr.  Penfield,  continuing)  :  Was  that  at  the 
first  meeting  when  the  name  was  selected? 

A.     Yes. 

Q.  Was  there  anything  in  the  title  that  said 
"Labor  Association"?  A.     No. 

Q.     Was  the  name  later  changed? 

A.     I  think  so. 

Q.     Do  you  recall  when  that  name  was  changed? 

A.     No,  it  was  two  years  or  more  ago. 

Q.  Did  you  attend  the  meeting  at  which  the 
name  was  changed?  A.     Yes. 

Q.     Who  moved  to  make  the  change? 

A.  Well,  I  don't  know  whose  idea  it  was, — I 
can't  recall  what  was  brought  up  about  it — why 
we  changed  it. 

Q.  Do  you  have  any  recollection  as  to  why  it 
was  changed? 

A.  No,  I  don't,  because  we  never  used  it  for  a 
bargaining  agency  at  all  with  the  company. 


vs.  Idaho  Refining  Co.  271 

(Testimony  of  John  Anderson.) 

Q.  Do  you  recall  who  moved  to  change  the  name 
at  this  meeting? 

A.  Yes,  I  recall  it  was  moved,  and  we  voted 
on  it. 

Q.     Who  made  the  motion? 

A.  I  don't  know  who  made  the  motion.  It  is 
several  years  ago. 

Q.  It  is  your  testimony  this  was  about  two 
years  after A.     Just  about.  [148] 

Q.    the  first  meeting? 

A.  I  think  that  the  name  has  been  changed 
just  about  two  years. 

Q.  Have  you  been  a  member  of  this  organiza- 
tion ever  since  that  first  meeting? 

A.     Ever  since  the  first  meeting. 

Q.     Have  you  attended  the  meetings  regularly? 

A.  Well,  for  a  while  w^e  went  to  them  regularly, 
but  the  attendance  kind  of  dropped  off,  so  we  just 
held  one  about  every  two  or  three  months. 

Q.     Where  were  they  held? 

A.  We  always  held  them  in  the  refinery  office,, 
so  we  built  a  new  bath  house,  and  after  that,  we 
held  them  in  the  change  room, — a  regular  meeting 
room  there. 

Q.  Was  that  change  room  on  the  company  prop- 
erty? A.     Yes. 

Q.  Have  you  ever  held  any  office  in  the  associa- 
tion? 

A.     I  was  on  the  grievance  committee  once. 

Q.  What  was  the  purpose  of  the  grievance  com- 
mittee ? 
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A.  Well,  if  something  needed  doing  around  the 
plant,  and  the  supervisors  didn't  take  care  of  it 
properly,  we  would  go  and  see  Mr.  Moyle  and  see 
if  he  would  do  something  about  it. 

Q.     What  sort  of  things'? 

A.  Oh,  some  hazards  or  dangerous  things  around 
the  plant  that  should  be  fixed. 

Q.     Just  matters  of  safety?  [149] 

A.     Personal  safety  for  the  workers. 

Q.  Did  you  ever  take  up  any  grievances  of  in- 
dividual workers'?  A.     No. 

Q.  Did  you  ever  take  up  any  grievances  con- 
cerning wages  and  hours'?  A.     No. 

Q.  How  long  w^ere  you  a  member  of  the  griev- 
ance committee?  A.     Six  months. 

Q.     Wliat  time  was  that? 

A.     Well,  about  a  year  after  it  started. 

Q.     That  would  be  in  1939?  A.     1939. 

Q.  In  the  spring  of  1941,  do  you  recall  any 
dissatisfaction  among  the  employees  concerning 
the  wage  scale? 

A.  Well,  I  know  we  discussed  wages,  and  de- 
cided to  try  and  get  more  money. 

Q.     By  "v/e",  w^hat  employees? 

A.     Well,  just  a  group  of  the  fellows. 

Q.     Where  were  they  employed? 

A.     The  Idaho  Refining  Company. 

Q.     In  what  connection? 

A.  Well,  in  all  branches, — the  boiler  house,  the 
cracking  unit,  the  treating  plant,  loading  dock. 

Q.     What  about  the  truck  drivers? 
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A.  We  didn't  bother  with  them,  because  we 
didn't  know  anything  [150]  about  driving  a  truck 
or  anything  like  that. 

Q.     You  said  there  was  a  discussion  among  the 
other  employees  during  the  spring  of  1941? 

A.     Yes,  sir. 

Q.  Was  that  a  discussion  at  a  meeting  of  the 
Association  ?  A.     No. 

Q.    Were  any  committees  formed  at  that  time? 

A.     Yes,   sir. 

Q.     Was   this   a   committee   of  the   Association? 

A.     No,  sir. 

Q.     Who  proposed  the  committee? 

A.  Well,  Del  Peters  and  Max  Pope  and  K.- 
Mills and  myself. 

Q.  In  what  capacity  were  these  persons  you 
have  just  named  employed? 

A.  Well,  Max  Pope  was  in  the  boiler  house, 
Del  Peters  was  in  the  treating  plant,  K.  Mills,  he 
was  an  operator. 

Q.     What  was  the  purpose   of  this   committee? 

A.  To  go  and  talk  to  Mr.  Moyle  and  try  to  get 
a  raise, — more  money. 

Q.     Did  the  committee  prepare  a  wage  scale? 

A.     Yes. 

Q.     Did  you  meet  with  Mr.   Moyle? 

A.     Yes,  sir. 

Q.     Do  you  recall  w^hen  the  meeting  was  held? 

A.     It  was  sometime  in  May  of  1941.  [151] 

Q.  Did  3^ou  present  him  with  this  new  wage 
scale?  A.     Yes,  sir. 


274  National  Labor  Relations  Board 

(Testimony  of  John  Anderson.) 

Q.  Were  the  wages  of  truck  drivers  and  me- 
chanics included  in  the  schedule  that  you  pre- 
sented? A.     They  were  not. 

Q.    Were  the  wages  of  the  office  force  included? 

A.     No,  sir. 

Q.     What  did  Mr.  Moyle  tell  you? 

A.  Well,  he  said  it  was  satisfactory  to  him, 
and  he  would  go  down  and  talk  to  Mr.  Henry  D. 
Moyle  about  it,  that  he  could  not  authorize  an  in- 
crease until  he  went  to  Salt  Lake. 

Q.     Did  you  have  a  later  meeting  with  Mr.  Moyle  ? 

A.     Yes,  sir;  he  called  a  meeting. 

Q.     He  called  a  meeting? 

A.  He  wanted  to  discuss  the  wage  problem  with 
us. 

Q.     Was  that  a  meeting  of  this  same  committee? 

A.  No,  that  was  with  everyone  concerned  on 
the  wage  raise. 

Q.     How  were  you  notified  of  this  meeting? 

A.  I  think  that  he  put  it  on  the  bulletin  board 
that  he  would  talk  to  us  in  the  refinery  office  at  a 
certain  time. 

Q.  How  much  later  than  the  first  meeting  with 
Mr.  Moyle  was  this? 

A.     I  would  say  ten  days  to  two  weeks. 

Q.     Did  you  attend  this  meeting? 

A.     Yes,  sir.  [152] 

Q.  Were  any  of  the  truck  drivers  or  mechanics 
present  ? 

A.  Well,  the  best  I  recall,  .several  truck  drivers 
came  in  and  Mr.  Moyle  said  that  he  would  have 
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a  meeting  with  them  a  few  days  later  and  take  up 

their  problem  with  them. 

Q.     What  did  Mr.  Moyle  tell  you  at  this  meeting  1 

A.  Well,  he  told  us  how  much  raise  we  were 
going  to  get. 

Q.  Was  it  the  amount  that  you  had  set  forth  in 
your  wage  schedule  *? 

A.     Not  quite,  no,  sir. 

Q.    Was  it  less?  A.     A  little  bit  less. 

Q.  Was  there  anything, — was  there  any  dis- 
cussion,   A.     No,  sir. 

Q.     of  the  wage  schedule  presented'? 

A.     No,  sir. 

Q.     Was  this  schedule  to  apply  only  to  the 

A.  To  the  refinery  proper,  and  did  not  include 
the  drivers  or  the  office  force. 

Q.     Was  any  balloting  conducted  at  this  meeting  ? 

A.  Well,  yes,  sir;  we  voted  whether — Mr.  Moyle 
wanted  us  to  sign  an  agreement  not  to  ask  for  an 
increase  in  wages  for  one  year.  That  was  for  the 
whole  group, — any  single  person  could  come  in 
and  talk  to  him  and  speak  for  himself  and  try  to 
get  more  money,  but  not  as  a  whole  group,  and  the 
motion  carried  not  to  ask  for  any  more  money 
for  one  year.  [153] 

Q.  (Trial  Examiner  Riemer) :  For  another 
year? 

A.     For  one  year,  yes,   sir. 

Q.  (Mr.  Penfield,  continuing)  :  Was  it  under- 
stood that  this  agreement  was  to  be  put  in  writing? 
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A.  Well,  it  may  have  been.  I  didn't  sign  any- 
thing. 

Q.  Well,  I  mean,  were  you  told  that  this  agree- 
ment was  to  be  put  in  writing? 

A.  I  think  that  he  wanted  a  written  agreement. 
It  would  be  about  the  only  thing  that  would  be 
binding. 

Q.     Who  were  to  sign  that  agreement  ? 

A.  I  think  the  president  of  the  Association,  be- 
cause after  all,  we  were  all  members  of  the  Asso- 
ciation. 

Q.  But  the  agreement  was  to  be  limited  to  em- 
ployees of  the  refinery  proper?  A.     Yes. 

Q.  Did  you  ever  have  anything  to  do  with  the 
preparation  and  signing  of  this  agreement? 

A.     No,  sir. 

Trial  Examiner  Riemer:  That  raises  a  number 
of  questions,  but  go  ahead. 

Mr.  Penfield:  Some  of  them  might  be  cleared 
up  later. 

Q.  (Mr.  Penfield,  continuing) :  Do  you  know 
if  the  truck  drivers  and  truck  mechanics  got  any 
increase  ? 

A.  I  think  Mr.  Moyle  met  with  them  in  a  few 
days,  and  I  believe  that  they  got  a  raise.  [154] 

Q.     Did  you  attend  that  meeting? 

A.  No,  that  was  the  truck  drivers  and  mechanics 
and  grease  monkeys. 

Q.  Does  your  work  throw  you  in  contact  with 
the  truck  drivers?  A.     Very  little. 

Q.  Does  the  work  of  other  refinery  proper  em- 
ployees throw  them  in  contact  with  truck  drivers! 
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A.  Well,  with  exception  of  the  loading  dock, 
not  very  often. 

Q.  How  did  it  happen  that  on  this  committee 
that  was  formed  to  get  wage  increases,  the  truck 
drivers  and  mechanics  w^ere  not  considered? 

A.  Well,  in  the  refinery,  we  have  always  worked 
under  a  superintendent,  and  he  was  the  super- 
intendent of  the  loading  dock  and  the  treating 
plant  and  the  cracking  units  and  all  the  yardmen. 

Q.  He  had  no  jurisdiction  at  all  over  the  truck 
drivers  and  we  worked  our  agreement  and  wage 
schedule  through  Mr.  Miller,  who  was  superinten- 
dent at  that  time  and  we  had  no  dealings  with 
the  truck  drivers.  He  had  no  jurisdiction  over 
the  truck  drivers. 

Q.     Do  you  know  Mr.  August  Rosqvist? 

A.  I  don't  know  him  personally.  I  have  heard 
of  him  through  the  papers. 

Q.     Have  you  ever  seen  him? 

A.     I  saw  him  at  one  tune. 

Q.  Did  he  ever  attend  meetings  of  the  Associa- 
tion at  which  you  [155]  were  present? 

A.  He  spoke  to  us  in  the  refinery  offices  one 
night. 

Q.     Was  this  a  regular  Association  meeting  ? 

A.  I  think  that  he  contacted  the  officials  of  the 
company  and  they  invited  him  to  come  out  and 
speak  to  us. 

Q.     When  was  this  meeting  held? 

A.  Well,  I  think  that  was  in  the  spring,  about 
1939. 
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Q.     Do  you  know  who  Mr.  Rosqvist  was? 

A.     Yes,  after  he  was  introduced  to  us,  we  did. 

Q.     Who  was  he"? 

A.  Well,  he  had  something  to  do  with  the  Labor 
Temple  here — the  A  F  L. 

Q.     Who   presided   at   this   meeting? 

A.  Well,  I  believe  it  was  George  Mann.  I  be- 
lieve that  he  was  jDresident  of  the  Association  at 
that  time. 

Q.     Who  spoke  at  the  meeting? 

A.  Well,  Mr.  Rosqvist  spoke,  and  some  other 
Union  representative  with  him  spoke. 

Q.  What  was  the  substance  of  Mr.  Rosqvist 's 
remarks  ? 

A.     He  was  trying  to  get  us  to  join  the  Union. 

Q.     Were  there  any  questions  asked? 

A.  Yes,  we  asked  what  advantages  we  would 
have  in  joining  the  Union. 

Q.     Did  anyone  else  speak  besides  Mr.  Rosqvist? 

A.     I  think  Mr.  Webb  spoke.  [156] 

Q.     AYho  was  Mr.  Webb? 

A.  He  w^as  treasurer  of  the  company  at  that 
time. 

Q.  (Trial  Examiner  Riemer) :  Is  that  Arch 
Webb? 

Q.  (Mr.  Penfield,  continuing)  :  Arch  Webb,  is 
that  correct?  A.     Yes. 

Well,  he  told  us  that  he  wouldn't  advise  us  to 
join  the  union,  or  not  to  join  it.  He  just  left  it 
up  to  us,  whether  we  wanted  the  union  or  whether 
we  didn't. 
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Trial  Examiner  Riemer:  Will  you  read  the  wit- 
ness' answer,  Mr.  Reporter? 

(Thereupon  the  answ^er  referred  to  w^as  read 
aloud  by  the  reporter  as  hereinabove  recorded.) 

Trial  Examiner  Riemer:     Off  the  record. 
(Discussion    off    the    record.) 

Trial  Examiner  Riemer:  On  the  record.  The 
hearing  will  recess  at  this  time  until  tomorrow 
morning,  Tuesday  morning,  at  9:30.  Mr.  Ander- 
son, will  you  return  here  tomorrow^  morning  at 
9:30? 

The   Witness :     Yes. 

(Whereupon,  at  4 :30  p.  m.  August  3,  1942,  the 
hearing  was  adjourned  to  9:30  a.  m.  August  4, 
1942,  at  the  same  place.)  [157] 


District  Court  Room 

Post  Office  Building, 

Pocatello,   Idaho, 

Tuesday,  August  4,  1942 

The  above-entitled  matter  resumed  for  hearing 
at  9:30  a.  m.  pursuant  to  adjournment,  as  fol- 
lows: [158] 

PROCEEDINGS 

Trial  Examiner  Riemer:  The  hearing  will  be 
in  order.  Mr.  Anderson,  will  you  please  come  up 
here  ? 
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the  witness  on  the  stand  at  the  time  of  adjournment, 
resumed  and  further  testified  as  follows: 

Direct  Examination   (continued) 
(Last  question  and  answer  from  preceding 
session  were  read  aloud  by  the  reporter  as  here- 
inbefore recorded.) 

Q.  (Mr.  Penfield,  continuing) :  What  else  did 
Mr.  Webb  say? 

A.  Well,  he  said  that  he  didn't  think  that  a 
Union  would  do  anything  for  us  that  the  company 
w^ouldn't  do. 

Q.     Was  there  any  balloting  at  this  meeting  ? 

A.     Yes. 

Q.     Who  suggested  it? 

A.  Well,  I  don't  know;  we  just  voted  to  see 
whether  we  wanted  to  join  the  Union  or  not.  I 
forget  who  suggested  it. 

Q.     You  don't  recall  who  suggested  it? 

A.     No,  I  don't. 

Q.  Was  Mr.  Rosqvist  present  during  the  bal- 
loting? A.     I  don't  think  so. 

Q.     Was  Mr.  Webb?        A.     No. 

Q.     Do  you  recall  the  exact  results  of  this  vote? 

A.  I  think  there  were  two  votes  for  the  Union, 
and  the  rest  [162]  against. 

Trial  Examiner  Riemer:  How  many  would  that 
be  against? 

The  Witness:  Well,  I  imagine  that  it  would  be 
35  or  40  against  to  2  for. 
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Q.  (Mr.  Penfield,  continuing) :  Do  you  know 
the  exact  date  of  this  meeting? 

A.  No,  I  don't.  I  think  that  it  was  in  the  spring 
of  1939,  is  as  near  as  I  can  recall  it. 

Q.     What    month? 

A.     I  wouldn't  answer. 

Q.     To  the  best  of  your  recollection? 

A.     Well,  I  would  say  March. 

Q.  Do  you  recall  any  discussion  in  regard  to 
forming  a  labor  organization  at  a  subsequent  date? 

A.  You  mean  change  the  name  of  our  Associa- 
tion to  a  labor  association? 

Q.  No,  I  have  in  mind  an  outside  labor  organiza- 
tion. A.     No. 

Q.  In  the  fall  of  1941,  did  you  hear  that  the 
truck  drivers  were  organizing? 

A.     Yes,  I  heard  that  they  were  organizing. 

Q.     Who  told  you? 

A.  Well,  just  through  the  plant,  I  think  that 
practically  everyone  in  the  refinery  knew  it. 

Q.  Was  it  commonly  discussed  among  the  em- 
ployees?  [163] 

A.  Yes,  we  talked  about  it  on  the  shift  out  there, 
about  drivers  joining. 

Q.  How  much  before  November  14  did  this  oc- 
cur? 

A.  Well,  I  suppose  we  knew  it  a  month  ahead 
of  that. 

Q.  You  testified  yesterday  about  a  meeting  at 
which  the  question  of  forming  an  organization  of 
the  employees  was  first  discussed 
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A.     Yes. 

Q.     A¥liat  was  the  date  of  that  meeting? 

A.  Well,  it  was  in  the  fall  or  early  winter  of 
1938. 

Q.  To  the  best  that  you  can  recall,  in  Avhat 
month  % 

A.     Well,  I  would  say  about  November. 

Q.     When  had  the  plant  commenced  operation? 

A.  We  just  started  up  out  there  in  June  of 
1938. 

Q.  And  this  first  meeting  you  believe  was  in 
November  ? 

A.  October — I  don't  remember.  It  was  in  the 
fall  or  early  winter  of  1938. 

Q.  You  testified  that  there  was  a  later  meeting 
at  w^hich  by-laws  were  adopted  and  officers  elected, 
is  that  correct?  A.     Eight. 

Q.  Do  you  recall  when  this  meeting  occurred 
in  relation  to  the  first  meeting? 

A.     Well,  I  would  say  about  a  month  later. 

Q.     About  a  month  later.     That  is  all. 

Trial  Examiner  Riemer :     Mr.  Moyle  ?  [164] 

Cross   Examination 

Q.  (Mr.  Moyle)  :  You  talk  about  the  drivers  or- 
ganizing, and  you  said  that  you  heard  about  it  a 
month  before  November  14?  A.     Yes,  sir. 

Q.  You  didn't  tell  any  officer  of  the  company 
that   you  knew  anything   about  it? 

A.     No,  sir. 

Q.  And  you  didn't  hear  the  matter  discussed 
with  any  officer?  A.     No,  sir. 
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Q.  And  so  far  as  you  know,  no  officer  of  the 
company  knew  anything  about  it? 

A.     That's  right. 

Q.  The  discussions  that  you  testified  to  were 
those  that  you  had  with  the  employees  there*? 

A.  With  the  employees  on  shift  out  there, 
throughout  the  plant,  that  the  drivers  were  joining. 

Q.  Did  you  know  which  of  the  drivers  had  joined 
or  had  not  joined? 

A.  Well,  I  talked  with  various  drivers  over  in 
the  change  room,  or  something  like  that,  who  would 
tell  me  that  they  had  joined. 

Q.  These  drivers  met  with  you  in  the  change 
room  every  day? 

A.  Well,  not  every  day.  I  might  go  a  week 
without  seeing  them. 

Q.  You  mean  that  there  might  not  be  one  in 
the  change  room  when  you  changed?  [165] 

A.  No,  sir.  I  might  go  for  a  drink  of  water, 
and  a  driver  there  would  come  in. 

Q.  When  the  drivers  are  in,  they  make  the 
change  room  their  headquarters? 

A.  No,  they  will  come  over  while  their  truck 
is  being  loaded. 

Q.  Yes,  they  make  that  their  lounging  and  rec- 
reational headquarters? 

A.  While  their  truck  is  being  loaded  or  un- 
loaded. 

Q.  Yes,  and  that  is  the  same  with  the  other 
workmen  in  the  plant?  A.     Yes. 
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Trial  Examiner  Riemer:  Will  you  take  your 
hand  away  from  your  mouth,  please,  and  we  can 
hear  you  better.     Thank  you. 

Q.  (Mr.  Moyle,  continuing:  Now,  the  truck 
drivers  helped  to  build  this  recreation  center? 

A.     Yes,  some  of  them  w^orked  on  it. 

Q.     That  is  where  you  hold  your  meetings'? 

A.     Yes,   sir. 

Q.  You  recall  do  you  not  the  fact  that  the  em- 
ployees wanted  a  new  change  room? 

A.     Yes,  sir. 

Q.  And  thej"  made  that  fact  known  to  the  com- 
pany? A.     Yes,    sir. 

Q.  And  suggested  to  the  company  that  if  the 
company  would  furnish  the  materials,  the  workmen 
would  build  the  building?  [166] 

A.     Yes,  sir. 

Q.     And  the  company  furnished  the  materials? 

A.     Yes,   sir. 

Q.  And  the  workmen  in  the  refinery,  including 
the  truck  drivers,  helped  to  build  it? 

A.     Yes,   sir. 

Q.  And  that  work  was  done  outside  of  com- 
pany time?  A.     Yes,  sir. 

Q.     Off  shift?  A.     Yes,  sir. 

Q.  And  that  arrangements  was  carried  out  with 
the  company  by  the  officers  of  the  corporation? 

A.     Yes,  sir. 

Q.  Do  you  remember  just  when  the  original 
negotiations  were  undertaken  to  build  this  meetmg 
hall  and  change  room? 
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A.  No,  sir,  I  don't.  I  imagine — well,  it  was 
a  year  and  a  half  or  so  after  we  started  up. 

Q.  That  would  be  somewhere  in  the  early  sum- 
mer of  1939? 

A.     1939,  yes,  sir;  I  think  so. 

Q.     Or  was  it  in  the  wintertime? 

A.  Well,  we  started  in  the  fall  and  didn't  get 
it  completed  until  last  spring. 

Q.  That  would  be  the  fall  of  1939  and  you  fin- 
ished it  in  the  spring  of  1940? 

A.     1940,  yes,  sir. 

Q.  And  since  that  w^as  finished,  that  is  where 
you  held  your  [167]  meetings?  A.         Yes. 

Q.  And  the  idea  with  reference  to  the  building 
of  this  building  originated  with  the  Employees  As- 
sociation there  at  the  Refinery?  A.     Yes,  sir. 

Q.  This  building  consists  of  a  fairly  large  meet- 
ing room,  how  large  would  you  say  that  room  is? 

A.  Well,  I  would  say  it  is  about  24x16,  or  some- 
thing like  that. 

Q.  Is  it  large  enough  to  accommodate  the  em- 
ployees in  their  employees'  meetings? 

A.     Yes,  sir ;  that  is  the  one  room. 

Q.  And  then  in  addition  to  that,  there  is  a 
locker  room?  A.     Yes. 

Q.     And  shower  baths?  A.     Yes,  sir. 

Q.  And  then  a  room  near  the  front  door  for  the 
sale  of  merchandise?  A.     Yes,  sir. 

Q.  Now,  since  the  construction  of  this  building, 
the  employees  have  had  the  exclusive  use  of  it? 

A.    Yes,  sir. 
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Q.  At  the  time  that  Mr.  Webb  was  present  at 
your  meeting  in  the  spring  of  1939,  yon  think  in 
the  month  of  March,  at  which  he  introduced  Mr. 
Rosqvist,  Mr.  Webb  left  immediately  after  he  had 
introduced  Mr.  Rosqvist, — Mr.  Webb  left  imme- 
diately, [168]  did  he  not? 

A.  I  believe  he  left.  I  believe  Mr.  Rosqvist  had 
the  floor  to  himself  without  Mr.  Webb. 

Q.  Without  Mr.  Webb.  In  other  words,  Mr. 
Webb  introduced  him,  and  then  left  the  meeting, 
and  Mr.  Rosqvist  from  then  on  had  the  floor? 

A.     I  think  so. 

Q.  And  Mr.  Webb  told  you  that  the  meeting  had 
been  called  at  the  request  of  Mr.  Rosqvist? 

A.  Well,  I  have  been  under  the  impression  that 
the  company  officials  gave  Mr.  Rosqvist  permission 
to  come  and  si)eak  to  us. 

Q.     That  is,  he  had  asked  for  that  permission? 

A.     I  think  so. 

Q.  And  he  had  also  asked  that  a  vote  at  that 
time  be  taken?  A.     Yes,  sir. 

Q.  And  when  Mr.  Rosqvist  spoke  to  you  and 
before  he  left,  before  you  took  the  vote,  it  was  sug- 
gested b}^  him  that  there  should  be  a  vote  taken? 

A.     Yes,  sir. 

Q.  As  to  whether  you  joined  the  union  Mr. 
Rosqvist  represented  or  whether  you  made  some 
other  arrangement?  A.     Yes,  sir. 

Trial  Examiner  Riemer:  You  say  "him",  is  that 
Rosqvist  or  Webb? 
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Mr.  Movie:  I  am  speaking  now  of  Mr.  Rosq- 
vist?  [169]  That  is  after  Mr.  Webb  left. 

Q.  (Mr.  Moyle,  continuing)  :  Is  that  not  cor- 
rect ?  A.     Yes. 

Trial  Examiner  Riemer:  Then  it  was  Rosqvist 
who  suggested  the  vote? 

Mr.  Moyle:     Yes,  that  is  correct,  isn't  it? 

A.  (Continuing)  :  Well,  I  don't  know  whether 
Rosqvist  suggested  the  vote  or  not,  but  it  was  sug- 
gested at  the  meeting  that  we  vote. 

Q.  (Mr.  Moyle,  continuing)  :  That  is  after  Mr. 
Rosqvist  had  the  floor  and  Mr.  Webb  had  left? 

A.     Yes,  sir. 

Q.  There  may  have  been  as  many  as  60  at  that 
meeting — you  said  35  or  40 — you  didn't  count  them? 

A.     No,  sir;  I  didn't. 

Q.     There  may  have  been  more  than  40? 

A.  Well,  it  is  doubtful,  because  they  had  a  num- 
ber of  men  on  shift. 

Q.  You  think  that  40  would  be  the  outside  num- 
ber? 

A.     I  think  that  40  w^ould  have  covered  it. 

Q.  Now,  at  that  time,  George  Mann  was  presi- 
dent of  this  Association?  A.     Yes,  sir. 

Q.     And  he  is  not  now  with  the  refinery? 

A.     No,  sir.  [170] 

Q.  He  left  the  employment  of  the  refinery  short- 
ly after  that,  did  he  not  ?  A.     Yes,  sir. 

Q.     Now,  do  you  know  Mr.  Henninger? 

A.     Yes,   sir. 
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Q.  He  has  been  an  employee  of  the  refinery 
pretty  much  for  the  same  tenure  as  you? 

A.    Yes. 

Q.  Did  he  come  there  at  the  same  time,  or 
after? 

A.     Well,  just  about  the  same  time. 

Q.  And  he  has  worked  at  various  jobs  around 
the  refinery?  A.     Yes,  sir. 

Q.     He  has  served  in  the  treater  room? 

A.     Yes. 

Q.  Then  he  has  worked  at  other  jobs  around  the 
unit  ? 

A.     No,  sir;  he  has  never  been  on  the  unit. 

Q.  Well,  I  mean  on  the  yard.  I  don't  speak  of 
the  unit  technically  as  you  would,  but  he  has  had 
different  jobs  as  supervisor  of  the  refinery  proper? 

A.  To  the  best  of  my  knowledge  he  has  been  on 
the  treating  plant  and  loading  dock,  and  that  is  all. 

Q.  And  has  been  under  the  supervision  of  the 
refinery  superintendent?  A.     Yes,  sir. 

Q.  Now,  you  testified  yesterday  concerning  a 
committee  that  [171]  was  formed  consisting  of  Del 
Peters,  Max  Pope,  K.  Mills  and  yourself? 

A.    Yes,  sir. 

Q.  You  said  that  was  in  the  spring  of  1941,  as 
nearly  as  you  remember  it,  in  the  month  of  May  ? 

A.     Yes,  sir. 

Q.  You  didn't  know  what  day  in  the  month  that 
was?  A.     No,   sir;   I  wouldn't  know. 

Q.  The  purpose  of  this  committee  was  to  get 
a  wage  increase  ?  A.     That  is  right. 
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Q.  And  at  that  time,  Del  Peters  was  president 
of  the  company  Association,  or  the  inside  Associa- 
tion? A.     That's  right. 

Q.  Was  Max  Poj^e,  or  Kay  Mills,  either  one  of 
them,  an  officer  of  the  Association  at  that  time? 

A.     I  don't  believe  so. 

Q.     And  you  were  on  the  grievance  committee? 

A.     Not  at  that  time,  no,  sir. 

Q.     But  you  had  been? 

A.     I  had  been. 

Q.     Your  committee  saw  Mr.  Moyle? 

A.    Yes,  sir. 

Q.  And  as  the  result  of  that,  there  was  a  gen- 
eral meeting  of  the  employees  that  was  held? 

A.    Yes,  sir.  [172] 

Q.  But  in  the  general  meeting,  there  was  an 
agreement  presented  was  there  not? 

A.     Yes,  sir.  [174] 

Q.  And  that  was  signed  by  Delmar  R.  Peters, 
the  President? 

A.     I  knew  Del  signed  the  agreement. 

Q.  And  attested  by  Earl  B.  Porter,  the  secre- 
tary? A.     He  was   secretary. 

Q.  Did  you  vote  for  both  of  these  gentlemen 
as  officers  of  the  Association? 

A.     I  think  so. 

Q.  They  were  duly  elected  as  such  at  a  meeting 
called  for  that  purpose?  A.     Yes. 

Q.  And  that  the  agreement  was  then  executed 
as   prepared   by   your   Association's   attorney   and 
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signed   by    Gilbert    Sheets,    President,   and    F.    L. 

Copening,  Jr.,  Secretary? 

A.  I  knew  that  they  presented  an  agreement  and 
it  was  signed  by  the  President  and  Secretary. 

Q.  And  you  understood  that  that  agreement  had 
to  do  with  the  wages  of  the  employees?  [175] 

A.     For  one  year,  yes,  sir. 

Q.  And  that  year  was  from  June  1,  1941  to 
May  31,  1942?  A.     1942.  [176] 

Q.  Do  you  recall  on  March  8,  1941,  a  petition 
was  circulated  among  the  employees  by  the  Asso- 
ciation empowering  the  Board  of  Directors  of  your 
organization  to  call  a  special  meeting  for  the  pur- 
pose of  making  provisions  in  the  by-laws  and  con- 
stitution for  athletic  funds  to  be  supported  by  a 
third  of  the  profits  on  the  sale  of  the  commodities 
you  sold? 

A.  Well,  I  know  a  certain  percentage  of  our 
profits  used  to  go  to  that  athletic  fund.  I  think 
that  it  has  been  discontinued. 

Q.     Do  you  remember  the  petition? 

A.     Yes,  sir. 

Q.     Did  you  sign  it? 

A.     Yes,  sir;  I  signed  a  "no"  to  it. 

Q.     And  did  anybody  else  sign  "No"  to  it? 

A.  I  think  so.  We  had  quite  an  argument  down 
there  about  [179]  contributing  to  the  athletic  fund. 
The  biggest  part  of  us  didn't  want  to.  I  think 
that  it  was  left  to  the  petition  to  see  whether  or  not 
we  would  give  to  the  athletic  fund,  and  I  don't 
believe  that  we  gave  to  it. 
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Q.  Well,  you  were  not  present  at  the  meeting  in 
which  the  decision  was  finally  made? 

A.     No,  sir. 

Q.     By  the  Association?  A.     No,  sir. 

Q.  Didn't  you  know  after  that  meeting  was  held, 
that  at  that  meeting  there  were  three  committees 
appointed,  a  grievance  committee,  a  welfare  com- 
mittee, and  a  safety  committee? 

A.  Yes,  sir;  a  matter  of  every  six  months  we 
hold  those  officers'  meetings. 

Q.     You  had  those  three  committees? 

A.     Yes. 

Q.  They  were  standing  committees  in  your  or- 
ganization? A.     Yes,   sir. 

Q.  And  at  that  time,  these  committees  were  just 
perpetuated  that  had  already  been  in  existence  ? 

A.     Yes,  sir. 

Q.  As  a  matter  of  fact,  pretty  much  from  the  be- 
ginning of  your  organization  up  to  the  present  time, 
you  have  had  these  three  standing  committees  ?  [180] 

A.     Yes,  sir. 

Q.  A  welfare  committee,  as  safety  committee, 
and  a  grievance  committee?  A.     That's  right. 

Q.  And  on  that  grievance  committee,  at  a  meet- 
ing of  1940 

Trial  Examiner  Riemer:  What  is  the  date  of 
that  meeting? 

Mr.  Moyle:     The  meeting  of  August  30,  1940. 

Q.  (Mr.  Moyle,  continuing)  :  August  30,  1940, 
there  was  a  truck  driver  appointed  on  the  grievance 
committee  ? 
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A.  Yes,  we  had  the  driver  on  the  grievance  com- 
mittee. 

Q.  Now,  as  a  matter  of  fact,  you  readily  concede 
there  were  a  great  many  things  that  the  officers 
of  the  Association  did  that  were  not  called  to  your 
attention  % 

A.  Well,  there  were  several  things  that  were  not 
called  to  my  attention. 

Q.  And  when  you  stated  yesterday  that  there 
had  never  been  any  separate,  personal,  grievances 
taken  up  by  the  Association  with  the  management, 
you  simply  meant  so  far  as  you  knew? 

A.     Yes,  sir. 

Q.  Now,  as  a  matter  of  fact,  there  could  have 
been  personal  grievances  taken  up  with  the  Associa- 
tion that  you  know  nothing  about? 

A.  Yes,  sir;  because  I  was  only  on  one  griev- 
ance committee. 

Q.  What  you  intended  to  say  yesterday  was,  that 
so  long  as  you  were  on  that  grievance  committee, 
your  grievance  committee  [181]  had  no  personal 
grievances  to  take  up  with  the  management? 

A.     That's  right. 

Q.  And  as  far  as  you  know,  during  that  period 
of  time,  when  you  served  on  the  grievance  com- 
mittee, there  were  no  personal  grievances  that  were 
brought  up  before  the  committee? 

A.     That's  right. 

Q.     For  the  committee  to  consider? 

A.     That's  right. 


v,s.  Idaho  Refining  Co.  293 

(Testimony  of  John  Anderson.) 

Q.  So  then  the  fact  is  that  there  was  nothing 
for  your  committee  to  do  while  you  were  on  it? 

A.     That's  right. 

Q.  What  other  committees  have  done,  3^ou  don't 
w^ant  to  say? 

A.     I  don't  know  what  they  have  done. 

Q.  You  don't  know  what  they  have  done.  You 
stated  that  at  the  time  Mr.  Hibbler  attended  your 
first  meeting  in  the  fall  of  1938,  in  November, — 
you  think  it  was  October  or  November — that  he 
was  the  chief  chemist?  A.     Yes,  sir. 

Q.    You  used  the  w^ord  "chief"?  A.     Yes. 

Q.     He  was  the  only  chemist? 

A.     He  was  the  only  chemist. 

Q.     He  was  the  only  chemist  the  company  had? 

A.     Yes,  sir. 

Q.  At  that  tune,  they  had  just  a  small  labora- 
tory? [182] 

A.     Yes,  one  room  and  an  office  adjoining  it. 

Q.     And  Mr.  Hibbler  was  the  only  chemist? 

A.     That's  right. 

Q.     He  had  no  assistants  of  any  kind? 

A.     No  assistants  whatever. 

Q.  So  far  as  you  know,  he  was  just  an  employee 
of  the  company?  A.     Yes,  sir. 

Q.     With  no  supervisory  powers  at  all  ? 

A.     None  at  all. 

Q.  And  it  was  Mr.  Hibbler  whom  you  say  said 
nothing  about — at  that  first  meeting — about  bar- 
gaining for  wages  and  hours? 

A.     That's  right. 
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Q.  But  he  did  tell  you  about  the  kind  of  an 
organization  that  they  had  had  at  the  Skelly  Oil 
Company?  A.     Yes,  sir. 

Q.  Did  he  tell  you  where  he  had  previously 
worked?  A.     In  Kansas. 

Q.     At  the  Skelly  Oil  Plant  in  Kansas? 

A.    Yes. 

Q.     And  he  had  been  a  chemist  at  that  plant? 

A.     Yes,  sir. 

Q.  And  he  told  you  at  that  time  of  his  exper- 
iences with  that  organization? 

A.     Yes,  sir. 

Q.  Now,  George  Mann,  you  said  had  something 
to  say  at  that  [183]  meeting?  A.     Yes,  sir. 

Q.     That  he  likewise  was  an  employee  of  the  miit  ? 

A.     Yes,  sir. 

Q.     Either  an  operator  or  a  helper? 

A.     Yes,  sir. 

Q.  As  a  matter  of  fact,  he  was  a  helper  at  that 
time,  was  he  not?  A.     Yes,  sir. 

Q.  These  two  men  spoke  on  the  subject  of  an 
organization,  and  George  Mann  was  elected  its 
first  president?  A.     Yes,  sir. 

Q.  Did  he  continue  to  be  president  as  long  as 
he  stayed  at  the  refinery?  A.     I  think  so. 

Q.  So  far  as  you  know,  has  there  been  at  any 
time  since  the  refinery  began  its  operations,  any 
officer  of  the  refinery  so  far  as  you  know  that  at- 
tempted directly  or  indirectly  to  influence  you  at 
all  in  what  you  did?  A.     No,  sir 
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Mr.  Penfield:  I  object,  as  that  calls  for  a  con- 
clusion of  the  witness. 

Trial  Examiner  Riemer:     Overruled. 

A.  (Continuing)  :  I  don't  think  that  the  com- 
pany ever  influenced  the  Association  whatsoever  in 
any  way.  [184] 

Q.  You  have  never  been  conscious  of  any  such 
an  influence?  A.     No. 

Q.  And  so  far  as  you  know,  at  this  first  meeting 
that  was  held  in  the  fall  of  1938,  the  employees  did 
exactly  as  they  pleased? 

A.  They  did, — we  did.  We  had  an  open  ballot 
on  it. 

Q.  And  I  think  that  you  said  the  balloting  was 
unanimous?  A.     Yes,  sir. 

Q.  At  that  meeting,  there  were  forty  or  fifty 
people  ? 

A.     I  would  say  in  the  neighborhood  of  that. 

Q.  And  that  would  represent  all  of  the  employees 
except  those  that  were  actually  on  duty — or  was 
the  unit  down  at  that  time? 

A.     No,  sir;  it  was  running. 

Q.  And  those  people  at  the  meeting  represented 
all  of  the  employees  except  the  men  working  on 
the  unit?  A.     Yes,  sir. 

Q.     How  many  men  work  on  the  unit? 

A.     Eight. 

Q.     Eight  men?  A.     Yes. 

Q.  So  that,  so  far  as  you  know,  all  of  the  em- 
ployees except  eight  were  present? 

A.     That  is  eight,  that  is  the  three  shifts, — for 
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the   four   shifts, — that   would   be   about   four   men 
who  could  not  be  there,  one  in  the  boiler  house,  two 
in  the  treater — one  on  the  [185]  treater 

Q.  As  far  as  you  now  recollect  they  were  all 
there  except  four?  A.     Yes,  sir.  [186] 

Q.  You  have  understood  after  the  first  year  that 
you  were  with  the  company,  that  because  of  the 
difficulties  that  the  company  had  in  operating  the 
plant  over  a  longer  period  of  time,  [187]  and 
changes  have  had  to  be  made  in  the  original  design, 
that  the  company  was  having  very  great  difficulty  in 
surviving?  A.     I  have. 

Trial  Examiner  Riemer:  What  is  the  purpose 
of  this,  Mr.  Moyle? 

Mr.  Moyle:  I  think  that  it  is  material  to  show 
what  kind  of  a  company  it  was,  and  we  will  attempt 
to  show,  that  before  we  get  through,  this  company 
is  not  a  company  that  could  have  influenced  its  em- 
ployees. 

Mr.  Penfield:  I  can't  see  what  that  sort  of  testi- 
mony would  prove. 

Mr.  Moyle:  In  other  words,  you  can  get  a  com- 
pany to  the  point  of  financially  where  it  is  depen- 
dent on  its  employees,  rather  than  to  coerce  them. 

Mr.   Penfield:     I  don't  think  so 

Mr.  Moyle:  ^^Hiether  you  think  so  or  not,  we 
are  going  to  offer  in  this  case,  proof  of  the  fact 
that  it  has  been  a  question  of  v\^hether  the  company 
folded  up  entirely,  or  getting  the  cooperation  of 
this  Association 

Trial  Examiner  Riemer:  It  is  pretty  conjectural. 
I  think  that  I  will  sustain  the  objection  at  this 
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time   to   the   introduction   of   any   such   testimony 
through   this   \Yitness.     When   you   get    into   your 
own  case  in  chief,  and  propose  to  follow  that  line 
of  questioning,  I  will  consider  it  again. 

Mr.  Moyle :     I  think  that  is  all.  [188] 

Trial  Examiner  Riemer:  Mr.  Penfield?  Before 
you  proceed,  is  the  Association  represented  by  any 
attorney   or   representative? 

Mr.  Moyle:  The  Association  was  not  made  a 
l^arty.  That  is  something  that  we  could  not  under- 
stand. That  is  something  that  we  could  not  under- 
stand, because  the  Association  w^as  never  made 
a  party.  That  is  one  difficulty.  I  have  been  won- 
dering how  we  could  adjudicate  anything  against 
this  Association  w^ithout  the  Association  being  made 
a  party. 

Trial  Examiner  Riemer:  The  Association  is  a 
party. 

Mr.  Penfield:  They  were  served  with  notifi- 
cation  

Trial  Examiner  Riemer:  Board's  Exhibit  1-C 
shows  that  Delmar  Peters  was  president  of  the  As- 
sociation, and  was  served  with  an  order  postponing 
the  hearing.  We  have  a  return  receipt  signed  by — 
it  looks  by  B.  J.  Albertson — on  behalf  of  the  Idaho 
Refining  Company  Labor  &  Benefit  Association. 
The  same  man  evidently  signed  for  the  respondent, 
too. 

On  the  24th  of  June,  the  same  Peters  was  served 
with   a   copy   of   the   consolidated   complaint,   con- 
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solidated  notice  of  hearing,  amended  charge,  and 
charge.  There  is  a  return  receipt  for  the  same  on 
behalf  of  the  Association,  signed  by  B.  J.  Albert- 
son,  dated  June  26th.  I  take  it,  under  the  Con- 
solidated Gas  Case,  in  the  Supreme  Court,  that  the 
Association  is  properly  before  us  at  this  time. 

I  am  just  thinking,  Mr.  Penfield,  whether  you, 
as  the  Board's  Attorney  here,  want  to  notify  the 
Association  again  by  [189]  telephone  that  this  hear- 
ing is  going  on,  and  that  they  have  a  right  to  be 
represented,  either  by  attorney  or  otherwise. 

Mr.  Penfield:  The  president  is  in  the  court- 
room under  subpoena  at  the  present  time. 

Trial  Examiner  Riemer:  What  is  the  presi- 
dent's name? 

Mr.  Penfield:     Mr.  Peters. 

Trial  Examiner  Riemer:  Mr.  Peters,  are  you 
present  1 

Mr.  Peters:     Yes. 

Trial  Examiner  Riemer:  Do  you  wish  now  to 
note  your  appearance  for  the  record,  on  behalf  of 
the  Association?  Will  you  please  state  your  name 
and  address? 

Mr.  Peters :  Delmar  Peters,  720  East  Oak,  Poca- 
tello. 

Trial  Examiner  Riemer:  You  may  come  up,  if 
you  wish. 

Mr.  Moyle:  Would  you  mind  giving  him  the 
advice  that  they  are  entitled  to  be  represented  by 
counsel  ? 
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Trial  Examiner  Riemer:  Yes  I  will  state  it 
again,  you  are  entitled  to  be  represented  by  counsel, 
and  that  you  may  sit  up  here  and  participate  in 
the  hearing,  and  question  witnesses,  or  produce 
your  own. 

Mr.  Peters:  I  didn't  understand  that  our  Asso- 
ciation was  a  party  on  this.  We  received  the  com- 
l^laint.  I  never  understood  it,  and  that  is  the  rea- 
son that  we  didn't  have  anyone  to  represent  our 
Association. 

Mr.  Penfield:  I  believe  that  we  sent  a  copy  of 
the  rules  and  regulations  with  the  complaint,  Mr. 
Examiner,  and  it  was  [190]  our  position  that  we 
didn't  consider  it  necessary  to  do  anything  further. 

Mr.  Moyle:  I  am  sure  I  didn't  that/out  of  the 
rules  and  regulations,  so  Mr.  Peters  may  be  ex- 
cused for  not  doing  so. 

You  may  come  up  and  sit  at  the  counsel  table, 
and  examine  and  cross  examine  witnesses.  You 
haven't  been  prejudiced,  because  Mr.  Anderson 
is  the  first  witness  who  has  testified  at  all  concern- 
ing the  Association.     Is  that  correct? 

Mr.  Penfield:     That  is  correct. 

(Mr.  Delmar  Peters  takes  his  place  at  the 
counsel  table.) 

Trial  Examiner  Riemer:  Mr.  Peters,  you  have 
the  right  to  examine  witnesses  if  you  wish.  I 
might  state  further,  in  advice  to  you,  that  your 
participation  in  the  hearing  so  far  as  the  exam- 
ination of  witnesses  is  concerned,  is  restricted  or 
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confined  solely  to  the  issues  pertaining  to  the  Asso- 
ciation.   You  may  proceed,  if  you  wish  to  examine 
the  witnesses  on  anything  and  everything  that  con- 
cerns the  Association. 

Mr.  Peters:  Well,  I  don't  feel  capable  of  doing 
that. 

Trial  Examiner  Riemer :  It  is  very  simple,  and  if 
you  want  to,  you  may,  and  you  can  consider  in  the 
meantime  if  you  wish,  the  desirability  of  getting 
counsel  to  represent  you,  but  it  is  not  necessary  at 
all.  You  can  see  from  the  nature  of  the  hearing, 
so  far  as  the  questions  that  are  asked,  they  are 
quite  simple,  and  no  particular  genius  is  neces- 
sary in  examining  [191]  the  witnesses. 

Mr.  Moyle:  I  was  just  w^ondering  if  Mr.  Peters 
was  here  during  the  direct  examination  yesterday? 

Mr.  Peters:  I  was  here  part  of  the  time  yes- 
terday. 

Mr.  Moyle :     Did  you  hear  Mr.  Anderson  ? 

Mr.  Peters:     No. 

Trial  Examiner  Riemer:     Proceed,  Mr.  Penfield. 

Redirect  Examination 

Q.  (Mr.  Penfield,  continuing) :  Mr.  Anderson, 
with  respect  to  this  meeting  that  you  testified  oc- 
curred about  October,  1938,  at  which  the  formation 
of  an  employees^  organization  was  discussed,  did 
I  understand  you  to  say  that  all  of  the  employees 
including  the  officers  and  supervisors  were  present? 

A.  I  think  that  the  biggest  part  of  the  office 
force  was  there. 
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Q.     Did  they  vote  and  become  members'? 

A.     Yes. 

Mr.  Moyle:  So  there  will  be  no  understanding, 
you  used  the  word  "officers"  and  the  witness  used 
the  word  "office  force." 

The  Witness:  I  said  "office  force".  I  don't 
mean  Mr.  Moyle.    He  wasn't  there. 

Q.  (Mr.  Penfield,  continuing)  :  Was  Mr.  Copen- 
ing  there? 

A.     No,  Mr.  Copening  wasn't  there. 

Q.     Was  Mr.  Webb  there?  [192] 

A.    Mr.  Webb  was  there. 

Q.     Mr.  Webb  was  the 

A.     Treasurer. 

Q.     He  was  an  officer,  w^as  he  not? 

A.  I  don't  know  the  officers  of  the  company.  All 
I  know  is  that  he  was  treasurer. 

Q.     Was   Mr.   Moyle   there? 

A.     I  don't  think  so. 

Q.     Was  Kermit  Rice  there? 

A.     Kermit  Rice  was  there 

Trial  Examiner  Riemer :  What  was  Kermit  Rice 
at  that  time? 

The  Witness:  He  was  a  truck  dispatcher  or 
something. 

Q.  (Mr.  Penfield,  continuing)  :  Who  was  the 
superintendent  at  that  time?  A.     Caudet. 

Q.     Was  he  there  ?  A.     I  think  so. 

Q.     Did  he  become  a  member  ? 

A.     I  don't  know;  I  don't  know  whether  he  was 
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a  member  or  not.     He  didn't  say  there  long  enough 

to  join  up,  even  if  he  had  wanted  to,  that  night. 

Q.     Isn't  it  a  fact  that  officers  of  the  corporation 
and  supervisors  became  members  and  are  members? 

Mr.   Moyle:     I   object  to  that  as   calling   for   a 
conclusion  of  the  witness.  [193] 

Trial  Examiner  Riemer:     If  the  witness  knows, 
he  may  answer. 

A.     Well,  I  think — I  know  that  Henninger  be- 
longs; Kermit  Rice  belongs,  and  Simpson  belongs. 

Q.     Who  is  Spike  Henninger? 

A.     Spike  Henninger  is  over  the  loading  dock. 
At  that  time,  he  was  on  the  treating  plant. 

Q.     What  does  he  do  now? 

A.     He  is  on  the  loading  dock. 

Q.     Is  he  a  member?  A.     Yes. 

Q.     You  mentioned  a  man  by  the  name  of  Simp- 
son. A.     Vic  Simpson  is  yard  foreman. 

Q.     At  the  present  time?  A.     Yes. 

Q.     Was  he  yard  foreman  in  1938? 

A.     Yes. 

Q.    Who  is  superintendent  of  the  plant  at  the 
present  time?  A.     E.  V.  Smith. 

Q.     Is  he  a  member? 

A.     I  suppose  he  is. 

Q.     Do  you  know? 

A.     Yes,  I  know  that  he  is  a  member. 

Q.     Was  he  at  that  meeting  in  October  of  1938? 

A.     I  don't  know  whether  he  was  at  the  meet- 
ing or  not. 
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Q.     What  was  his  position  at  that  time?  [194] 

A.     He  was  an  operator. 

Q.  Did  he  later  become  assistant  superintend- 
ent '?  A.     Yes. 

Q.  You  testified  that  the  employees  assisted  in 
the  building  of  a  change  room  where  the  meetings 
are  held  at  the  present  time? 

A.     Yes,  that's  right. 

Q.     When  was  it  that  this  building  was  built? 

A.  Well,  I  think  that  the  building  was  started 
in  1939,  the  fall  or  early  winter. 

Q.  Did  you  attend  a  meeting  of  the  Association 
at  which  the  putting  up  of  the  building  was  dis- 
cussed? 

A.  Well,  I  think  that  we  had  a  meeting  of  the 
Association  and  elected  a  grievance  committee  to 
go  to  Mr.  Moyle  and  see  if  we  could  not  get  a  new 
change  building. 

Q.     When  was  that  meeting? 

A.     Well,  it  was  in  1939. 

Q.     What  part  of  1939? 

A.     Well,  I  would  say  the  fall. 

Q.     The  late  fall?  A.     The  late  fall. 

Q.     October? 

A.  I  would  say  about  September  or  October, 
somewhere  along  there. 

Q.     Were  you  a  member  of  the  committee  ?  [195] 

A.     No. 

Q.  Did  you  attend  any  later  meetings  of  the  As- 
sociation at  which  the  committee  reported  on  those 
meetings  with  the  company? 
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A.  Yes,  I  think  that  the  Association  appointed 
a  committee  to  go  to  Mr.  Moyle  and  talk  to  him 
and  agreed  to  furnish  the  labor  if  the  company 
would  furnish  the  materials. 

Q.  Did  you  hear  this  at  a  later  meeting  of  the 
Association  ? 

A.  The  Company  agreed  to  furnish  the  mater- 
ial if  we  furnished  the  labor. 

Q.     How  much  later  was  this  meeting  ? 

A.     We  had  a  meeting  every  month  at  that  time. 

Q.     Was  it  at  the  regular  monthly  meeting? 

A.     Yes. 

Q.  You  were  informed  that  the  company  would 
furnish  the  material? 

A.     The  company  would  furnish  the  material. 

Q.     Did  you  assist  in  putting  up  this  building? 

A.     Yes,  I  helped. 

Q.     Were  you  compensated  for  that? 

A.     No. 

Q.     That  was  built  on  company  property? 

A.     Yes,  sir. 

Q.     Did  the  companj^  furnish  all  the  material? 

A.     The  company  furnished  all  the  material. 

Q.  Has  that  been  used  for  a  meeting  place  for 
the  Association  [196]  ever  since? 

A.     Meeting  place,   change   room   shower   room. 

[197] 
Recross  Examination 

Q.  You  were  asked  about  Mr.  Henninger.  Now, 
at  the  time  that  [2G6]  this  meeting  was  held  in  Oc- 
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tober  or  November,  1938,  Mr.  Henninger  was  just 

an  employee?  A.     Yes. 

Q.     Working  in  the  treating  plant? 

A.     Yes. 

Q.     And  Mr.  Smith  was  just  an  employee  work- 
ing on  the  unit?  A.     He  was  an  operator. 

Q.    And    Mr.    Simpson   was    just    an    employee 
working  in  the  yard? 

A.     No,  sir;  he  was  yard  foreman  at  that  time. 

Q.     Are  you  sure  of  that?  A.     That's  right. 

Q.     But  he  worked  under  the  superintendent  of 
the  plant  direct?  A.     Yes,  sir. 

Q.     And  Kermit  Eice,  at  that  time,  you  say  he 
was  a  dispatcher?  A.     Truck  dispatcher. 

Q.     How  many  trucks  did  the  company  have  in 
October,  1938? 

A.     They  didn't  have  a  great  deal. 

Q.     They  only  had  one,  didn't  they? 

A.     I  don't  remember  how  many  they  had. 

Q.     And  Kermit  Rice  was  the  driver? 

A.     I  don't  think  so. 

Q.     You  don't  think  that  Kermit  Rice  was  driv- 
ing in  1938? 

A.     I  don't  recall  him  ever  driving. 

Q.     Do    you   recall   where    the    refinery    got   its 
first  truck? 

A.     No,  I  remember  it  was  an  old  Studebaker. 

[207] 

Q.     And  they  got  it  from  the  United  Company? 

A.     I    don't    remember.     When    I    came    up    to 
work,  they  had  three  or  four  old  trucks. 

Q.     But  there  was  only  one  truck  hauling  pe- 
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troleum  products  at  that  time,  and  that  was  the 

old  Studebaker'?  'i 

A.  Well,  I  didn't  come  imtil  August,  and  in 
August  there  was  more  than  one  truck. 

Q.  But  Kermit  Rice  at  that  time  was  one  of  the 
drivers  ? 

A.  I  don't  think  so — not  since  I  have  known 
him. 

Mr.  Movies:     That  is  all. 

Redirect  Examination 

Q.  (Mr.  Penfield)  At  this  meeting  at  which 
Mr.  Rosqvist  spoke,  who  was  the  plant  manager  at 
that  time? 

A.  Val  Gaudet,  he  was  superintendent;  M.  B. 
Kaye  was  assistant  manager. 

Q.  At  the  time  of  this  meeting  in  the  spring  of 
1939  when  Rosqvist  spoke?  A.     Oh,  no. 

Q.     Or  the  first  meeting? 

A.     Well,  I  suppose  D.  F.  Gurtsenberg. 

Q.  Do  you  mean  general  manager  or  plant  su- 
perintendent? A.     He  was  general  manager. 

Q.  The  same  position  that  Mr.  Moyle  holds  at 
the  present  time? 

A.  No,  he  was  manager  over  the  refinery  here 
and  the  one  at  Spokane.  [208] 

Q.     Was  he  present  at  that  meeting? 

A.     No. 

Q.     Who  was  the  plant  superintendent. 

A.     Glenn  Kinnich,  at  that  time. 

Q.     Was  he  present  at  that  meeting? 

A.    No. 
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Q.     Was  Kermit  Rice  present  at  that  meeting? 

A.     I  think  so.  [209] 

Mr.  Peuliekl:  Mr.  Moyle,  with  respect  to  this 
list  of  officers  and  directors  of  the  Idaho  Gas  & 
Oil  Company,  this  is  the  list  that  you  prepared  for 
us,  is  it? 

Mr.  Moyle:     Yes,  that  is  right. 

Mr.  Penfield:  That  Mr.  Gilbert  Moyle  was  un- 
able to  furnish  yesterday.  I  think  probably  that  it 
would  be  well  to  offer  this;  if  the  company  will 
stipulate  that  this  is  a  correct  list,  we  will  offer 
this  in  evidence. 

Mr.  Moyle:     No  objection. 

Trial  Examiner  Riemer:  It  is  admitted,  and 
marked  in  evidence  as  Board's  Exhibit  7. 

(Whereupon  the  document  hereinabove  re- 
ferred to  was  marked  and  received  in  evidence 
as  Board's  Exhibit  7.)  » 

BOARD'S  EXHIBIT  No.  7 

Officers  and  Directors — Idaho  Gas  &  Oil  Co. 
Original  Officers: 

H.  W.  Henderson,  President 
Henry  D.  Moyle,  Vice-President 
John  H.  Peterson,  Secretary-Treasurer 
Directors : — Same 

Later : 

John  H.  Peterson,  President 
Henry  D.  Moyle,  Vice-President 
Arch  Webb,   Secretary-Treasurer 
Directors : — Same 
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Later : 

John  H.  Peterson,  President 
Henry  D.  Moyle,  Vice-President 
Frank  Copening,  Secretary-Treasurer 
Directors : — Same 

Now: 

B.  J.  Albertson,  President 
Henry  D.  Moyle,  Vice-President 
William  McMillan,  Secretary-Treasurer 
Directors : — Same 


Mr.  Penfield:     I  will  call  Mr.  Duncan. 

HASKELL  DUNCAN 

was  thereupon  called  as  a  witness  by  and  on  behalf 
of  the  Board,  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Trial     Examiner     Riemer:     State     your    name, 
please  ? 

The  Witness:     Haskell  Duncan. 

Trial  Examiner  Riemer:     Where  do  you  live? 

The  Witness:     1508  East  Center  Building. 

Direct  Examination  [211] 

Q.     (Mr.   Penfield)  :     Where   are  you   employed 
at  the  present  time? 

A.     The  Idaho  Refining  Company. 
Q.     In  what  capacity? 
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A.     Stillman,  or  operator. 

Q.     When  did  you  first  go  to  work  for  the  com- 
pany ? 

A.     September  16,  1938. 

Q.     Were  you  employed  in  the  same  capacity  at 
that  time? 

A.     Yes,  sir. 

Q.     And  you  have  been  doing  the  same  job  ever 
since  ? 

A.     With  the  exception  of  about  a  year ;  I  served 
as  night  supervisor  for  about  a  year. 

Q.     Night  supervisor?  A.     Yes. 

Q.     What  were  your  duties  as  night  supervisor? 

A.     Largely  to  oversee  some  inexperienced  oper- 
ators. 

Q.     What  year  was  that,  Mr.  Duncan? 

A.     Oh,    it    was   in   1940,    continuing   over    into 
March,  1941. 

Q.     From  March   1940  to  March,   1941? 

A.     No,  it  started,  I  believe,  in  possibly  June  in 
1940.    It  wasn't  quite  a  year. 

Q.     Did  you  have  complete  charge  of  the  plant 
during  the  nights? 

A.     That  was  my  understanding. 

Q.     What  was  your  compensation? 

A.     $200  a  month. 

Q.     Were  you  paid  on  a  salary  as  a  stillman? 

[212] 

A.     Paid  by  the  hour. 

Q.     During  the  time  that  you  were  night  super- 
visor, you  were  paid  on  a  salary? 
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A.     Flat  salary. 

Q.     Did  you  hire  the  employees'? 

A.     I  had  nothing  to  do  with  hiring  them. 

Q.     Could  you  discharge  an  employee  who  was 
unsatisfactory? 

A.     I  might  have  brought  some  pressure  to  bear 
in  that  direction.  I  don't  know,  I  never  tried. 

Q.     You  did  direct  them  in  the  work? 

A.     Largely   oversee   them,   and   keep   the   inex- 
perienced people  out  of  trouble. 

Q.     Are  you  a  member  of  the  Idaho  Refinery 
Company  Employees  Benefit  &  Labor  Association? 

A.     I  am. 

Q.     When  did  you  first  join  this  Association? 

A.     Any  date  I  would  give  would  be  a   guess. 
Sometime  in  the  spring  of  1939. 

Q.     And  you  testified  that  you  came  to  work  at 
what  time?  A.     In  September,  1938. 

Q.     It  was  some  months  after  you  came  to  work? 

A.     Yes,  sir. 

Q.     Would  you  say  March  or  April,  or  earlier  or 
later? 

A.     Well,  as  I  say,  that  would  be  a  guess.  It  was 
in  the  spring — early  spring  possibly  [213] 

Q.     Have  you  ever  held  an  office  in  the  Associa- 
tion? A.    Yes,  sir. 

Q.     What  office? 

A.     I  was  on  the  grievance  committee  one  term, 
and  president  one  term. 
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Q.     What  was  the  term  that  you  were  president? 

A.     I  believe  that  it  was  the  latter  part  of  1939. 

Q.     What  dates  in  1939? 

A.  Well,  the  exact  dates  escape  me — say  the 
last  half  of  the  year,  or  something  to  that  effect. 

Q.     From  June  to  December? 

A.     At  that  time,  were  elected  every  six  months. 

Q.     From  June  to  December? 

A.     That  would  be  roughly  it.  It  is  not  exact. 

Q.     When  were  you  on  the  grievance  committee? 

A.  I  believe  that  I  was  elected  on  the  grievance 
committee  or  appointed,  I  don't  remember  which, 
shortly  after  I  joined  the  Association. 

Q.  How  long  did  you  continue  to  serve  on  the 
grievance  committee? 

A.     Just  a  few  months,  three  or  four. 

Q.  Did  you  take  up  any  grievances  with  the 
management  ? 

A.     No,  none  came  to  our  attention. 

Q.     None  whatever? 

A.     Not  during  that  period,  no.  [214] 

Q.  Are  those  the  only  committees  that  you 
served  on? 

A.  I  have  been  on  the  safety  committee  at  least 
two  terms.  I  am  chairman  of  it. 

Q.     When  are  the  last  two  terms  ? 

A.  I  am  at  present  a  member  of  the  safety  com- 
mittee. 

Q.     And  you  were  elected  at  what  time? 

Mr.  Peters:     January. 
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A.     I  imagine  that  is  correct. 

Q.     (Trial  Examiner  Reimer)     What  year? 

A.     This  year. 

Q.  (Mr.  Penfield,  continuing) :  Is  that  term 
for  a  year's  period? 

A.     I  believe  it  is,  yes. 

Q.  Did  you  serve  the  preceding  year  on  the 
safety  committee? 

A.  I  think  that  we  did,  six  month  terms  that 
year,  didn't  we? 

Well,  it  was  continuing  from  the  previous  term. 

Q.  You  served  about  a  year  and  a  half  on  the 
safety  committee? 

A.     That  would  be  approximately  correct. 

Q.  AVere  you  on  the  safety  committee  during  the 
period  that  you  were  night  supervisor? 

A.     I  believe  so.  [215] 

Q.     Where  do  you  purchase  the  gasoline?  [217] 

A.  At  the  Covey  station  on  Fifth  and  Oak,  I  be- 
lieve. I  don't  know  the  streets  too  well. 

Q.  Is  that  the  only  place  that  you  can  receive 
such  discount? 

A.  Yes,  on  purchases,  or  on  a  charge  basis, 
handled  on  a  payroll  deduction  plan  at  that  station. 

Q.  Will  you  explain  to  us  how  that  works  in 
case  you  go  in  for  a  purchase  of  gasoline? 

A.  I  sign  a  ticket  for  what  I  purchase.  It  is 
run  through  the  Covey  office,  and  I  presume  that 
they  handle  the  discounts. 

Q.  Is  that  amount  deducted  from  your  wages, 
or  salary?  A.    Yes. 
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Q.     How  often  are  these  deductions  made? 

A.     Every  two  weeks,  I  believe — every  pay  day. 

Q.  Is  this  discount  on  gasoline  and  accessories 
limited  to  members  of  the  Association? 

A.     I  understand  not  at  present,  no. 

Q.  Was  it  ever  limited  to  members  of  the  Asso- 
ciation ? 

A.  I  believe  that  it  w^as  in  the  beginning,  yes, — 
the  beginning  of  the  discount. 

Q.  When  did  you  first  hear  anything  about  a 
discount  on  purchases'? 

A.     You  mean  the  exact  date? 

Q.     Yes,  as  best  you  can  recall  it. 

A.  Well,  that  was  in  the  early  spring  of  1939, 
to  the  best  of  my  memory. 

Q.     Was  that  after  you  joined  the  Association? 

[218] 

A.     Just  before. 

Q.     What  did  you  hear? 

A.  Well,  a  meeting  was  called  of  the  employees 
one  morning  in  the  office.  I  was  going  off  shift,  so 
I  stopped  in  at  the  meeting. 

Q.  Can  you  recall  just  about  when  that  meeting 
was? 

A.  I  imagine  that  it  was  in  the  spring  of  1939, 
as  I  remember. 

Q.     The  early  spring,  March  or  April? 

A.     I  couldn't  give  the  month. 

Q.     It  was  before  you  joined  the  Association? 

A.     Yes. 
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Q.     Was  this  a  meeting  of  the  Association? 

A.  I  don't  know  whether  it  was  limited  to  the 
Association  members  or  not. 

Q.     Where  was  this  meeting  held  ? 

A.     In  the  north  steps  of  the  office. 

Q.     Who  was  presiding  at  this  meeting? 

A.  Well,  I  don't  know  whether  they  had  a 
formal  presiding  officer  or  not. 

Q.     Who  addressed  the  meeting? 

A.     Mr.  Moyle. 

Q.     Mr.  H.  D.  Moyle?  A.    Yes. 

Trial  Examiner  Riemer:     H.  D.  or  Gilbert  Moyle 

The  Witness:     Mr.  Henry  D.  Moyle.  [219] 

Q.  (Mr.  Penfield,  continuing)  That  is  the  vice- 
president  of  the  company? 

A.  I  have  been  told  that  that  is  his  title.  I  don't 
know  much  about  the  official  business. 

Q.     What  did  he  say  ? 

A.  Well,  Mr.  Moyle  talked  to  us  about  a  plan  to 
help  establish  housing  quarters  on  some  land  op- 
posite the  refinery,  and  also  suggested  that  he  would 
give  us  a  discount  on  products,  for  which  we  were 
very  grateful. 

Q.     Did  he  say  who  was  to  get  this  discount? 

A.  It  runs  in  my  mind  that  it  was  members 
of  the  Association. 

Q.     Did  you  subsequently  join  the  Association? 

A.     Yes,  I  joined  shortly  after  that. 

Q.  Did  the  question  of  discounts  have  any  effect 
on  your  decision  to  join? 
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Mr.  Movie:  I  object  to  that  on  the  grounds  that 
it  calls  for  a  conclusion. 

Mr.  Pentield:     I  think  that  he  knows  that. 

Trial  Examiner  Eeimer:  We  have  been  permit- 
ting witnesses  to  state  conclusions.  The  objection  is 
overruled. 

A.  I  expect  it  did.  I  was  buying  gas  before  I 
came  to  Pocatello  at  12  cents  a  gallon,  and  it  was 
25  cents  here,  and  that  kind  of  hurt. 

Q.     How  much  reduction  did  you  get  per  gallon? 

A.     I  believe  about  7  cents. 

Q.     Are  you  still  getting  that  reduction?  [220] 

A.  That  I  don't  know.  We  are  getting  a  reduc- 
tion, but  I  don't  know  what  the  retail  price  is. 

Q.  Did  I  understand  you  to  testify  the  deduc- 
ductions  are  not  at  the  present  time  limited  to  mem- 
bers of  the  Association? 

A.  I  have  been  told  that.  I  don't  know  much 
about  that  end  of  the  business. 

Q.  Do  you  have  any  knowledge  as  to  when. the 
change  took  place? 

A.     No,  I  don't. 

Q.  You  don't  know  for  sure  then  that  the  change 
has  taken  place? 

A.  No,  I  don't  know  that  for  sure,  other  than 
hearsay. 

Q.  Was  it  ever  announced  at  any  meeting  of  the 
Association? 

A.     Not  that  I  heard. 

Q.     Are  you  a  member  of  the  Board  of  Directors? 

A.    Yes,  sir. 
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Q.  How  long  have  you  been  a  member  of  the 
Board  of  Directors  of  the  Association? 

A.  I  believe  since  we  changed  to  have  the  Board 
of  Directors  handle  the  business. 

Q.  How  does  it  happen  that  you  are  a  member 
of  the  Board  of  Directors? 

A.  As  chairman  of  the  committee  on  which  I 
serve. 

Q.  Are  chairmen  of  all  committees  members  of 
the  Board  of  Directors'? 

A.     Yes.  sir.  [221] 

Q.  You  have  been  a  member  for  about  a  year 
and  a  half,  then? 

A.     Of  the  Board  of  Directors  ? 

Q.     Yes.  A.     Yes,  I  believe  so. 

Q.  Do  you  regularly  attend  the  meetings  of  the 
Board? 

A.  Not  too  regularly.  I  have  been  building  a 
house  which  takes  up  most  of  my  spare  time. 

Q.  Do  you  recall  any  meeting  of  the  Board  at 
which  was  taken  up  the  question  of  extending  the 
discount  to  persons  other  than  members  of  the 
Association  ? 

A.  I  don't  recall  hearing  that,  no.  I  doubt  if 
the  Association  would  determine  that,  anyway. 

Q.  What  is  the  correct  name  of  this  labor  or- 
ganization of  the  Idaho  Refining  Employees  at 
the  present  time? 

A.     I  don't  know  that  I  can  auote  it  verbatim  or 
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not.    Sometliing    like    Idaho    Eefining    Employees 

Benefit  &  Labor  Association. 

Q.  Did  that  organization  ever  have  any  different 
name '? 

A.  The  word  ''Labor"  was  added  to  it  at  one 
time. 

Q.  Do  you  recall  what  the  name  of  it  was  prior 
to  that? 

A.  It  would  be  just  the  same  thing  without  the 
word  ''Labor." 

Q.  The  Idaho  Refining  Company  Employees 
Benefit  Association? 

A.     I  believe  Mutual  Benefit  Association. 

Q.     When  was  that  name  changed? 

A.  Well,  my  memory  is  pretty  hazy  on  that,  I 
would  say  the  [222]  latter  part  of  '39,  but  pos- 
sibly the  early  part  of  1940. 

Q.  Are  you  acquainted  with  the  circumstances 
that  led  up  to  the  change  of  the  name  ? 

A.  Well,  the  only  thing  that  I  know  of  is  that 
that  was  brought  up  at  one  of  the  regular  monthly 
meetings. 

Q.     A  meeting  of  the  membership? 

A.     Yes,  sir. 

Q.     Who  brought  it  up? 

A.     Mr.  Henninger,  I  believe. 

Q.     Who  was  Mr.  Henninger? 

A.  He  is  the  foreman  of  the  loading  dock — I 
think  then  he  was  still  on  the  treating  plant,  I 
wouldn't  be  sure  of  that. 

Q.     When  was  that? 


318  National  Labor  Relations  Board 

(Testimony  of  Haskell  Duncan.) 

A.  I  gave  you  about  a  six  months'  leeway — I 
don't  know. 

Q.     How  close  could  you  put  it? 

A.  It  is  difficult  to  remember.  It  lias  been  some 
time. 

Q.  Was  Mr.  Henninger  at  or  on  the  loading  dock 
at  that  time? 

A.  I  believe  that  he  was  still  in  the  treating 
plant,  but  I  am  not  certain. 

Q.  Was  any  reason  advanced  for  changing  the 
name? 

A.  His  argument  was  that  it  would  comply  with 
the  National  Labor  Relations  Law  by  making  it  a 
bona  fide  labor  association. 

Q.  Was  anything  said  about  changing  the  func- 
tions of  the  organization  at  that  time? 

A.     Not  to  my  remembrance.  [223] 

Q.    Was  a  vote  taken  at  this  meeting? 

A.     Yes,  sir. 

Q.     What  was  the  vote? 

A.  Well,  they  voted,  "as  carried", — I  don't  re- 
member the  balloting. 

Q.     But  they  voted  to  change  the  name? 

A.     To  add  those  words  to  the  title,  yes. 

Q.  Did  you  have  anything  to  do  with  the  ne- 
gotiations that  led  to  the  signing  of  the  contract 
between  the  company  and  the  Association  dated  in 
June.  1941? 

A.     No,  sir. 

Q.  Was  there  a  contract  entered  into  between 
the  company  and  the  Association  in  June,  1942? 
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A.  We  reached  an  agreement — was  that  signed, 
Mr.  Peters? 

Mr.  Peters:     Yes. 

Q.  (Mr.  Penfield,  continuing)  Did  you  have 
anything  to  do  with  the  negotiations  with  respect  to 
that  contract? 

A.  I  attended  the  meeting  when  we  met  with 
Mr.  Gilbert  Moyle. 

Q.     How  did  you  happen  to  attend  the  meeting? 

A.  Mr.  Peters  requested  me  to  take  the  place  of 
a  committeeman  who  was  on  his  vacation. 

Q.  Was  this  a  meeting  of  the  grievance  com- 
mittee ? 

A.  It  was  the  grievance  committee,  and  Mr. 
Peters  as  president  and  me  as  a  replacement. 

Q.     When  was  this  meeting  held?  [224] 

A.  During  the  latter  part  of  May.  I  don't  recall 
the  exact  date. 

Trial  Examiner  Riemer:     1942? 

The  Witness:  Yes,  sir;  that  is  the  meeting  that 
you  are  referring  to,  isn't  it?  .  ...    - 

Mr.  Penfield:     That  is  correct. 

Q.  (Mr.  Penfield,  continuing)  Had  the  mem- 
bers of  your  committee  on  which  you ,  sei'ved  dis- 
cussed any  wage  scale  prior  to  meeting  with^^r. 
Moyle  ? 

A.  Well,  not  a  formal  meeting.  There  was  a  list 
circulated  among  the  various  job  holders^em- 
ployees — every  one  put  down  what  he  thought  he 
was  entitled  to  as  a  raise,  and  I  believe  without 
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exception  they  all  put  down  the  same  thing,  as  the 

first  man  that  wrote  it  down,  did. 

Q.  Did  the  committee  then  draw  up  a  wage 
scale? 

A.  We  did,  and  listed  there  what  these  fellows 
asked  for. 

Q.     Was  that  list  presented  to  Mr.  Moyle? 

A.     Yes,  Mr.  Peters  presented  it  to  him. 

Q.  Were  the  names  of  any  truckdrivers  included 
on  that  list? 

A.  There  were  no  names  on  the  list  at  all.  It 
was  a  list  of  jobs,  rather  than  names. 

Q.  Well,  were  the  jobs  of  any  truckdrivers  in- 
cluded f 

A.     Yes,  I  believe  so. 

Q.     Were  truck  mechanics  also  included? 

A.     I  believe  so,  listed  as  mechanics.  [225] 

Q.     And  the  office  employees? 

A.     No,  no  office  employees. 

Q.  Tell  us  what  occurred  at  this  meeting,  with 
Mr.  Moyle,  that  you  testified  to  which  took  place 
the  latter  part  of  May,  1942. 

Trial  Examiner  Riemer:  Is  this  Henry  or  Gil- 
bert Moyle? 

The  Witness:     Gilbert  Moyle. 

A.  (Continuing)  Mr.  Moyle  looked  the  list  over 
and  maybe  winced  a  bit,  and  said,  "It  is  pretty 
steep",  and  he  went  ahead  and  told  us  something 
about  the  company  financially,  and  took  the  matter 
under  advisement  and  asked  us  to  come  back  in 
three  days,  or  five  days,  I  don't  remember  which. 
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Q.  (Mr.  Penfield,  continuing)  Did  lie  say  any- 
thing about  the  inclusion  of  truckdriver  on  this 
list?  A.     Not  that  I  recall. 

Q.  Did  you  attend  a  subsequent  meeting  with 
Mr.  Moyle?  A.     Yes,  I  did. 

Q.  Was  that  about  four  or  five  days  after  the 
first  meeting? 

A.  Three,  four  or  five,  I  don't  remember;  it  was 
during  the  same  week. 

Q.     What  occurred  at  this  meeting? 

A.  Well,  Mr.  Moyle  told  us  that  he  had  taken 
the  matter  under  advisement,  made  some  calcula- 
tions, told  us  the  approximate  cost  of  the  raises 
asked  for,  and  handed  us  what  he  considered  the 
best  the  company  could  do  in  the  way  of  a  com- 
promise. [226] 

Q.  Did  he  hand  you  a  list  of  wage  scales  that 
the  company  felt  they  could  pay? 

A.     That  is  what  it  amounted  to,  I  believe,  yes. 

Q.    Did  that  list  include  the  truck  drivers? 

A.     I  believe  so. 

Q.  What  steps  did  the  grievance  committee  take 
following  the  receipt  of  this  wage  scale  of  Mr. 
Moyle 's? 

A.  Well,  I  went  home,  and  I  don't  know  what 
the  rest  of  them  did. 

Q.     Was  any  rejDort  made  to  the  membership? 

A.  Not  immediately.  A  meeting  was  called,  but 
not  enough  attended, — I  suppose  for  lack  of  in- 
terest— to  have  a  quorum. 

Q.     Who  called  the  meeting? 
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A.     Mr.  Peters  . 

Q.     Was  there  a  notice  posted'? 

A.     I  believe  so — wasn't  there,  Bill? 

Mr.  Peters:     Yes. 

Mr.   Penfield:     Just  testify  yourself,   j^lease. 

Q.  (Mr.  Penfield,  continuing)  Did  you  see 
that  notice? 

A.  As  I  recall,  I  was  off  on  my  days  off.  Each 
week,  we  have  one,  two  or  three  days  off,  and  I 
don't  believe  that  I  saw  it  for  that  reason. 

Q.     Did   you   attend   the   meeting? 

A.     No.  [227] 

Q.  Do  you  know  whether  or  not  any  action  was 
taken  at  that  meeting? 

Mr.  Moyle:  I  object  to  that  on  the  ground  that 
it  would  be  a  pure  conclusion  of  the  witness.  He 
said  that  he  wasn't  there. 

Mr.  Penfield:     He  might  have  knowledge  of  it. 

Mr.  Moyle:     It  would  be  hearsay. 

Trial  Examiner  Riemer:     Overruled. 

A.  Well,  I  was  told  that  there  was  not  a  quorum 
present  so  the  deciding  of  it  was  left  up  to  the 
Board  of  Directors. 

Q.  (Mr.  Penfield,  continuing)  Was  this  meet- 
ing held  on  the  same  day  that  you  had  this  second 
meeting  with  Mr.  Moyle?  A.     No. 

Q.  How  soon  following  that  meeting  was  it 
held? 

A.  I  believe  three  or  four  days,  but  I  am  not 
certain. 

Q.     Was  there  a  meeting  of  the  Board  of  Di- 
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rectors    following    the    second    meeting    with    Mr. 

Moyle  ? 

A.     We  had  a  regular  monthly  meeting  that  came 
a  few  days  after  that. 

Q.  Did  that  come  a  few  days  after  the  meeting 
of  the  membership  that  was  called?  A.     Yes. 

Q.  Was  any  action  taken  at  the  meeting  of  the 
Board  of  Directors'?  [228] 

A.  It  was  decided  to  adopt  the  wage  schedule 
offered  by  Mr.  Moyle. 

Q.     Did  that  schedule  include  the  truck-drivers? 

A.     I  believe  not. 

Q.  Had  there  been  any  change  in  the  schedule 
as  offered  by  Mr.  Moyle? 

A.  I  believe  there  were  two  specific  positions 
left  off  the  list.    Other  than  that,  it  was  the  same. 

Q.     What  specific  positions  were  left  off? 

A.     Drivers  and  mechanics. 

Q.  Do  you  know  how  it  happened  that  these 
names  were  taken  from  the  list? 

A.  I  was  told  that  it  was  a  typographical  error 
in  the  list.     That  is  hearsay  with  me. 

Q.  Then  the  list  which  was  presented  to  the 
Board  of  Directors  did  not  contain  the  job  of 
truckdrivers  and  mechanics  ? 

Mr.  Moyle:  I  object  to  that  on  the  ground  that 
the  list  itself  w^ould  obviously  be  the  best  evidence. 

Mr.  Penfield:  Well,  I  think  that  he  can  testify 
to  that. 

Trial  Examiner  Riemer:  Can  that  be  pro- 
duced ? 


324  National  Labor  Relations  Board 

(Testimony  of  Haskell  Duncan.) 

Mr.  Moyle:     They  could  produce  the  contract — 

Mr.  Penfield:  1  have  every  intention  of  intro- 
ducing the  contract. 

Mr.  Merrill:  Then  it  is  obviously  immaterial  to 
ask  this  witness  what  the  contract  contained.  [229] 

Mr.  Penfield:  I  think  that  it  is  material  to  de- 
velop the  fact  that  these  names  were  on  and  taken 
off 

Trial  Examiner  Riemer:  Overruled.  Read  the 
last  question. 

(Thereupon  the  last  question  was  read  aloud 
by  the  reporter  as  hereinabove  recorded.) 

A.  That  is  correct,  to  the  best  of  my  remem- 
brance. 

Q.  (Mr.  Penfield,  continuing)  Was  a  vote 
taken  by  the  Board  of  Directors'?  A.    Yes. 

Q.     What  was  that  vote? 

A.  We  voted  to  adopt  the  raise  as  offered  by 
Mr,  Moyle. 

Q.  Was  anything  said  about  signing  an  agree- 
ment? A.     Yes,  there  was. 

Q.     What  was  said? 

A.  I  don't  recall  exactly.  I  believe  that  the 
agreement  was  to  be  patterned  after  the  previous 
one  of  last  year,  only  this  was  to  be  for  six  months 
instead  of  a  year. 

Q.  Did  you  have  anything  to  do  with  drawing 
up  or  signing  that  agreement? 

A.     No,  I  didn't. 
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Q.  What  dues  are  paid  by  the  Association  mem- 
bers? A.     50  cents  per  month. 

Q.     How  are  these  paid? 

A.     By  payroll  deduction. 

Q.  Is  there  any  written  authorization  for  tlie 
payroll  deduction?  [230] 

A.  The  secretary  could  answer  that  better  than 
I.    The  time  I  joined,  I  signed  a  slip  to  that  effect. 

Q.     You  signed  an  authorization? 

A.     Yes,  sir. 

Q.  Did  you  regularly  attend  meetings  when  you 
first  joined  the  Association? 

A.  Fairly  regularly.  Of  course,  when  I  was  on 
shift 

Q.     How  often  were  meetings  held? 

A.     Monthly. 

Q.     Where  were  they  held? 

A.  At  first,  they  were  held  in  the  company  of- 
fices. 

Q.  What  company  offices — the  offices  occupied 
by  whom? 

A.  Well,  there  are,  I  imderstand,  three  of  four 
companies  housed  there  in  one  building.  At  that 
time,  I  guess  that  it  was  considered  the  Idaho  Re- 
fining Company  offices.  Usually  they  met  in  the 
west  wing,  anyway,  of  the  office. 

Q.  Since  you  joined  the  Association,  has  there 
been  an  change  in  regard  to  the  holding  of  meet- 
ings? 

A.     Yes,   we   have   meetings   now   of   the   whole 
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membership  only  on  a  special  call,  or  on  the  annual 

date  for  elections. 

Q.     When  did  this  change  take  place? 

A.  Approximately  a  year  and  a  half  ago,  as  I 
recall. 

Q.     How  did  the  change  come  about? 

A.  Well,  for  some  time,  several  fellows  had  felt 
that  monthly  meetings  were  accomplishing  nothing, 
but  wasting  our  time, —  [231]  too  much  talking  and 
no  action,  or  anything,  and  we  felt  that  it  would 
be  better  to  have  a  board  of  directors  handle  the 
affairs  of  the  Association,  so  we  talked  that  over 
and  voted  and  I  believe  that  the  president  ap- 
pointed a  committee  to  overhaul  the  by-laws  to 
permit  that. 

Q.     Were  the  by-laws  subsequently  changed? 

A.  Slightly.  Enough  to  permit  the  directors  to 
handle  the  business  affairs. 

Q.  Was  this  matter  voted  on  by  the  member- 
ship ?  A.    What  matter  ? 

Q.     The  change  in  the  by-laws?  A.    Yes. 

Q.  Did  you  attend  a  meeting  at  which  it  was 
voted  on?  A.     Yes. 

Q.     Was  that  a  meeting  of  the  membership? 

A.     Yes. 

Q.     Especially  called? 

A.  I  believe  that  it  was  called  especially  for 
that  purpose,  yes,  sir. 

Q.     How  often  do  the  board  of  directors  meet? 

A.  Monthly.  Not  later  than  the  10th  of  each 
month. 


vs.  Idaho  Refining  Co.  327 

(Testimony  of  Haskell  Duncan.) 

Q.     Where  do  they  meet? 

A.  In  the  hall  and  change  room  that  has  pre- 
viously been  mentioned. 

Q.  Do  any  of  the  executives  or  supervisors  of 
the  company  ever  [232]  attend  these  meetings  of 
the  Board  of  Directors? 

A.  No,  sir;  not  any  meeting  that  I  ever  at- 
tended. 

Q.  Did  you  ever  attend  any  meeting  when  the 
membership  attended? 

A.  Well,  originally  everybody  out  there  attend- 
ed meetings,  practically  everyone,  as  members  of 
the  Association. 

Q.     Did  that  include  executives  or  supervisors? 

A.  I  don't  believe  I  ever  saw  Mr.  Copening, 
Mr.  Moyle  or  Mr.  Webb  attend,  or  Mr.  Peterson. 

Q.     Who  is  Mr.  Peterson? 

A.     I  think  he  is  treasurer  of  the  company. 

Trial  Examiner  Riemer:     John  Peterson? 

The  Witness:     Yes. 

Q.  (Mr.  Penfield,  continuing)  And  by  Mr. 
Webb,  you  mean  Arch  Webb?  A.     Yes,  sir. 

Q.     What  others  do  you  recall  attended? 

A.  That  would  pretty  well  cover  the  officers  at 
that  time,  I  believe. 

Q.     How  about  the  supervisory  employees? 

A.  Well,  what  particular  persons  do  you  have 
in  mind? 

Q.  Well,  the  superintendent  of  the  plant  or  any 
of  the  foremen  that  you  recall  who  attended  the 
meetings  ? 
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A.  I  tliink  that  the  superintendent  attended  oc- 
casionall3^  We  changed  superintendents  several 
times,  it  would  be  pretty  hard  to  keep  that  in  mind. 

[233] 

Q.  Did  you  ever  see  Kermit  Rice  at  any  of  the 
meetings?  A.     Yes,  Kermit  attended. 

Q.  Did  any  of  these  foremen  or  su]3ervisors 
serve  on  any  of  the  committees? 

A.  Mr.  Simpson  was  president,  I  believe,  two 
terms,  possibly  three. 

Q.     Who  is  Mr.   Simpson? 

A.     The  yard  foreman. 

Q.  Was  he  yard  foreman  during  the  term  that 
he  was  president?  A.     Yes. 

Q.     Do  you  recall  when  he  was  president? 

A.  Not  for  sure.  I  believe  that  he  became 
president  when  Mann  left  the  services  of  the  com- 
pany.    That  was  in  the  spring  of  1939. 

Q.  Was  that  before  or  after  you  joined  the  As- 
sociation? A.     After,  I  believe. 

Q.  Was  he  president  during  the  time  that  you 
were  a  member  of  the  Association? 

A.  Yes.  I  might  clarify  Simpson's  position,  a 
little  bit.  He  is  yard  foreman,  but  he  gets  right 
in  and  works  with  the  rest  of  the  boys,  especially 
on  clean-ups. 

Q.     Does  he  have  any  supervisory  authority? 

A.  He  has  the  running  of  the  yard  gang,  what- 
ever it  constituted,  someone  has  to  direct  it. 

Q.  Does  he  hire  and  fire  employees  in  the  yard 
gang?  [234] 
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Mr.  Movie:  I  think  that  calls  for  a  conclusion 
of  the  witness. 

Trial  Examiner  Eiemer:     If  he  knows. 

A.  I  don't  recall  him  ever  hiring  or  firing  men 
directly.     He  may  have  made  recommendations. 

Q.  How  many  men  work  under  him,  if  you 
know  ? 

A.  They  are  getting  a  little  scarce, — about  four 
or  five,  now,  I  think. 

Q.     Have  there  been  more  at  other  dates? 

A.  Yes,  they  have  had  as  high  as  possibly  15 
during  the  clean-out  periods,  when  the  stills  shut 
down. 

We  have  some  extra  men  we  bring  in,  and  he  is 
in  charge  of  those,  also. 

Q.  To  your  knowledge,  has  the  Association  ever 
paid  rent  to  the  company  for  the  use  of  its 
premises'?  A.     I  never  heard  of  it. 

Mr.  Moyle:  You  mean  outside  of  the  building 
of  this  building? 

Mr.  Penfield:     I  wasn't  limiting  it  to  that. 

Trial  Examiner  Riemer:  You  may  examine  the 
witness,  later.     Anything  else,  Mr.  Penfield? 

Mr.  Penfield:     No,  that  is  all. 

Cross  Examination  [235] 

Q.  (Mr.  Merrill)  The  Association  members,  I 
believe,  bestowed  their  labor  on  the  building  of  that 
hall  in  which  you  now  meet,  did  they  not  ? 

A.     Yes,  we  built  it,  or  largely  so. 

Q.     And  you  did  it  on  your  own  time? 

A.     Yes,  sir. 
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Q.     And  without  any  pay  from  the  company? 

A.     Yes,  sir. 

Q.  And  you  built  it  there  on  the  company  prop- 
erty? A.     Yes,  sir. 

Q.  And  you  now  use  it  under  those  circum- 
stances ?  A.     Yes. 

Q.  And  that  has  been  used  by  the  Association 
continuously  since  it  was  built?  A.     Yes. 

Q.  And  that  has  been  about  a  year  and  a  half, 
has  it  not,  approximately? 

A.  Anyway  that  long.  It  is  pretty  hazy  in 
my  mind  when  it  was  completed. 

Q.  It  serves  its  purpose  exclusively  for  the  mem- 
bers of  the  Association? 

A.  I  wouldn't  say  exclusively,  no.  All  the  em- 
ployees out  there  use  it  for  a  change  room,  the 
day  shift  uses  it  for  a  lunch  room,  and  there  are 
showers  and  toilets.  [236] 

Q.  You  spoke  of  a  meeting  to  change  these  by- 
laws, or  overhaul  them.  When  did  that  meeting 
occur  ? 

A.    It  must  have  been  about  two  years  ago.  [237] 

Q.  At  whose  suggestion  were  they  overhauled 
— members  of  the  Association  exclusively? 

A.    Yes,  sir. 

Q.  The  company  didn't  have  anything  to  do 
with   overhauling   those   by-laws? 

A.  No,  there  was  a  group  dissatisfied  with  the 
way  that  the  meetings  w^ere  going. 

Q.  Well,  now,  who  was  the  directing  head  of 
the  revamping  of  the  by-laws? 


vs.  Idaho  Refining  Co.  331 

(Testimony  of  Haskell  Duncan.) 

A.  Well,  I  presume  that  you  would  say  the 
president  of  the  Association  at  that  time. 

Q.  Did  he  appoint  a  committee  for  that  pur- 
pose? A.     Yes,  sir. 

Q.  Did  he  consult,  if  you  know,  with  anyone 
outside  of  the  Association'? 

A.     I  would  have  no  knowledge  of  that. 

Q.  Were  you  a  member  of  the  committee  that 
assisted  in  the  revamping  of  them "?  A.I  was. 

Q.  At  the  time  that  you  revamped  them,  did  you 
have  forms  from  another  similar  association? 

A.     There  was  a  form  there,  yes. 

Q.     From  what  association? 

A.     Skelley  Oil  Company  of  Eldorado,  Kansas. 

Q.  That  was  the  form  that  you  followed  in  the 
revamping  of  [238]  your  by-laws? 

A.     We  got  some  ideas  from  that,  yes. 

Q.  Had  you  previously  worked  for  the  Skelley 
Oil  Company?  A.     No,  sir. 

Q.  For  whom  did  you  work  prior  to  coming 
here?  A.     The  Shell  Oil  Company. 

Q.     Where?  A.     Kansas  City,  Kansas. 

Q.  When  these  by-laws  were  overhauled,  was 
the  name  changed?  A.     I  believe  not. 

Q.  When  was  the  name  changed  with  reference 
to  the  overhauling  of  the  by-laws? 

A.     It  wasn't  changed — oh,  I  see. 

Q.     I  mean  with  reference  to  time? 

A.     Yes,  when  that  "and  Labor"  was  added? 

Q.     Yes;   was   that  before   or  after? 

A.     That  was  before. 
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Q.  Now,  with  reference  to  the  change  of  these 
by-laws,  what  was  the  pertinent  change? 

A.  Well,  practically  the  only  change  was  that 
the  business  affairs  of  the  organization  were  placed 
in  the  hands  of  the  Board  of  Directors. 

Q.  And  thereafter  the  Board  of  Directors 
handled  the  affairs'?  A.     That's  right. 

Q.  I  believe  you  said  no  supervisor  or  any  of- 
iicer  of  the  [239]  company  ever  attended  any  of 
the  board  meetings'? 

A.  I  don't  believe  that  I  said  that.  Mr.  Simp- 
son was  president  of  the  Association  at  the  time 
that  we  overhauled  them.  He  was  chairman  of  that 
meeting,  and  the  chief  chemist  was  a  member. 

Q.     The  chief  chemist  was  who'? 

A.     Mr.  G.  L.  Farnsworth,  at  that  time.  [240] 

Q.  Now,  with  reference  to  Mr.  Simpson,  he 
merely  directed  the  crew  in  the  yard  wherein  he 
works,  I  believe  you  said?  A.     That's  right. 

Q.  And  during  the  period  of  time  that  he  was 
president  of  the  Association,  the  by-laws  were 
amended  % 

A.     That  is  the  way  that  I  remember  it,  yes. 

Q.  Have  you  ever  seen  any  officer  of  the  cor- 
poration ever  before  the  Board,  unless  the  Board 
called  upon  the  officers  for  some  contracting  nego- 
tiations % 

A.  You  mean  this  board  of  directors  we  are  now 
operating  % 

Q.     Yes,  or  any  board. 
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A.  Well,  that  is  the  only  board  that  I  can  think 
of.     I  haven't  seen  any  officer  before  them,  no. 

Q.  And  it  handles  the  affairs  of  the  Associa- 
tion? A.     That's  right. 

Q.  Now,  I  believe  that  you  said  membership 
in  the  Association  entitled  you  to  sick  benefits? 

A.     Yes,  sir. 

Q.     And  to  hospital  benefits?  [241] 

A.     Yes,  sir. 

Q.  And  to  various  other  similar  types  of  bene- 
fits? 

A.  Well,  we  used  some  of  our  extra  proceeds 
from  our  concession  out  there  as  funds  to  hold  par- 
ties and  dances. 

Q.     So,  you  have  social  benefits,  likewise? 

A.     Yes,  sir. 

Q.  Now,  the  individuals  who  become  employees 
of  the  company  have  the  right  to  join  the  Asso- 
ciation? A.     Oh,  yes. 

Q.  And  they  do  join  the  Association,  usually,  1 
understand  ? 

A.     I  think  it  has  been  usually  the  case. 

Q.  (Mr.  Merrill,  continuing)  Now,  Mr.  Dun- 
can, to  your  knowledge  has  any  officer  or  super- 
visor of  the  Idaho  Refining  Company  dominated 
or  coerced  or  directed  the  affairs  of  your  Asso- 
ciation ? 

Mr.  Penfield:  I  object  that  that  calls  for  a  con- 
clusion. 

Trial  Examiner  Riemer:     Overruled. 
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A.  I  didn't  think  so,  no;  I  would  say  "no",  to 
that. 

Q.  (Mr.  Merrill,  continuing)  The  Association 
has  acted  absolutely  independently,  has  it  not? 

A.     To  the  best  of  my  knowledge. 

Q.  And  you  have  observed  nothing  that  would 
indicate  the  [242]  contrary? 

A.     That's  right. 

Q.  I  believe  that  you  stated  that  when  the  name 
of  the  Association  was  changed,  they  were  advised 
by  one  of  the  members  of  the  Association  that  it 
was  to  conform  to  the  National  Labor  Relations 
Act? 

A.  Mr.  Henninger  made  that  argmnent  before 
the  meeting  that  day. 

Q.     So  that  it  would  be  a  bargaining  unit? 

A.     That  was  his  argument. 

Q.  And  that  change  then  was  effected  by  a 
vote  of  the  Association?  A.     That's  right. 

Q.    And  at  an  Association  membership  meeting? 

A.    Yes,  sir. 

Q.  You  spoke  of  Mr.  Henry  D.  Moyle  having 
a  meeting  with  the  employees?  A.     Yes,  sir. 

Q.  That  meeting  occurred,  I  understand,  in  the 
yard? 

A.     Yes,  it  was  outside  of  the  office. 

Q.     And  he  spoke  from  the  steps  of  the  office? 

A.     That's  right. 

Q.  Isn't  it  a  fact  that  all  of  the  employees  of 
the  Association  were  called, — I  mean  the  employees 
of  the  company? 
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A.     I  believe  that  is  correct.  [243] 

Q.  Mr.  Moyle,  as  a  matter  of  fact,  never  men- 
tioned the  Association,  did  he? 

A.  I  repeat,  that  as  I  remember  it,  Mr.  Moyle 
said  the  discount  would  be  made  to  the  members 
of  the  Association. 

Q.     You  may  be  mistaken  on  that? 

A.     It  is  possible. 

Q.  It  is  possible  that  he  made  the  comment 
that  the  discount  would  be  allowed  to  the  employees 
of  the  company? 

A.  That  has  been  three  years  ago,  or  a  little 
more,  and  I  am  possibly  mistaken,  but  my  memory 
serves   me   to   the   contrary. 

Q.  What  about  the  housing  plan,  was  that  for 
any  employee  or  members  of  the  Association? 

A.     I  believe  that  was  for  employees. 

Q.  Now,  Mr.  Moyle  at  that  time  never  men- 
tioned anything  about  anybody  joining  any  Asso- 
ciation, did  he?  A.     No. 

Q.  And  never  made  any  comment  as  to  whether 
the  company  wanted  them  to,  or  whether  it  didn't? 

A.     No.  [247] 

Trial  Examiner  Riemer:     Mr.  Peters? 

Mr.  Peters:     No  questions. 

Q.  (Trial  Examiner  Riemer)  Does  the  Asso- 
ciation have  any  concessions  out  in  the  refinery? 

A.  We  operate  a  drink  dispenser,  a  mechanical 
device,  and  sell  cigarettes  and  tobacco  through  the 
boiler  department. 
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Q.  Is  this  drink  dispenser  one  of  these  things 
where  you  put  in  a  nickel  and  out  comes  a  bottle 
of  Coca  Cola? 

A.  Well,  we  have  a  selector.  We  can  choose 
our  drink. 

Q.     You  have  a  choice*?  A.     Yes. 

Q.     Who  owns  this  mechanical  apparatus? 

A.     The  Association. 

Q.     Who  makes  the  profit,  if  any,  on  the  drinks? 

A.     The  Association. 

Q.     What  other  concession  is  there? 

A.  The  last  few  months,  we  have  been  handling 
cigarettes  and  other  tobaccos  from  the  boiler  house, 
with  the  boiler  firemen  selling  them  and  collecting 
for  them,  and  doing  it  without  pay. 

Q.  Who  makes  the  profit,  if  any,  on  the  cigar- 
ettes? 

A.     That  goes  to  the  Association  treasury.  [249] 
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DELMAR  R.  PETERS 

was  thereupon  called  as  a  witness  by  and  on  be- 
half of  the  Board,  and  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Trial  Examiner  Riemer:     State  your  full  name 
for  the  record. 

The  Witness:     Delmar  R.  Peters. 

Trial  Examiner  Riemer:     Where  do  you  live? 

The  Witness:     720  East  Oak,  Pocatello. 
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Direct  Examination 

Q.     (Mr.  Penfield)     Wliere  are  yon  employed? 

A.     Idaho  Refining  Company. 

Q.     In   what   capacity? 

A.     Gasoline  treater.  [250] 

Q.    Are  you  a  member  of  the  Association? 

A.     Yes,  sir. 

Q.     When  did  you  join?  A.     In  May,  1939. 

Q.     Was   that   immediately   after   you    came    to 
work?  [251] 

A.     Yes,  immediately  after  I  came  to  work. 

Q.     Have  you  ever  held  any  offices  in  the  Associa- 
tion ? 

A.     Yes,  this  is  my  second  time  as  president. 

Q.     Did  you  hold  any  office  before  you  became 
president  ?  A.     No. 

Q.     Did  you  serve  on  any  committees? 

A.     No. 

Q.     When  were  you  first  elected  president? 

A.     January,  1941. 

Q.     When  were  you  re-elected  president  ? 

A.     January,  1942. 

Q.     And  when  does  your  present  term  expire? 

A.     The  31st  of  December,  1942. 

Q.     In  May  of  1941,  did  you  participate  in  any 
negotiations  with  respect  to  wage  increases? 

A.     Yes,  I  did. 

Q.     Will  you  explain  your  participation? 

A.     Well,  my  participation  was  in  the  role   of 
president,  at  the  meeting  with  Mr.  Gilbert  Moyle. 

Q.     Now,  will  you  please  explain,  was  there   a 
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petition  passed  around  in  regard  to  wage  increases 

at  that  time?  A.     Yes,  there  was. 

Q.     Who  was  passing  that  petition  around? 

A.     As  I  recall  it,  it  was  the  operators  on  the  unit. 

Q.     Was  this  a  committee  of  the  Association? 

[252] 

A.     There  was  no  special  apjDointed  committee. 

Q.     This  was  not  the  grievance  committee,  then? 

A.     No,  sir. 

Q.     Nor  any  other  committee? 

A.     It  wasn't  the  grievance  committee,  no. 

Q.     The  men  were  merely  members  of  the  Asso- 
ciation ? 

A.     Yes,  they  were  members  of  the  Association. 

Q.     Is  it  your  testimony  that  it  was  not  an  official 
committee  of  the  Association? 

A.     It  wasn't  at  first  in  the  circulation  of  the 
petition,  but  it  fell  into  that  category  shortly  after. 

Q.     Did  you  attend  a  meeting  with  Mr.  Moyle  in 
May  of  1941  ?  A.     Yes,  sir. 

Q.     In  what  capacity? 

Mr.  Moyle :     Did  you  say  1941  ? 

Mr.  Penfield:     I  said  1941. 

A.     I  was  president. 

Trial   Examiner   Riemer:     Will  you  please   dis- 
tinguish between  Henry  Moyle  or  Gilbert  Moyle? 

Mr.  Penfield:     Yes,  I  am  sorry. 

Q.     (Mr.  Penfield,  continuing) :     With  Mr.  Gil- 
bert Moyle?  A.     Yes,  sir. 

Q.     Who  was  with  you  ? 
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A.  Well,  at  that  time,  members  of  the  Associa- 
tion contacted  Mr.  Movie  for  a  meeting,  and  he  gave 
us  the  date  to  call  the  [253]  meeting  when  he  could 
meet  with  us. 

Q.  Who  were  present  when  you  contacted  Mr. 
Moyle  for  a  meeting  ? 

A.  No,  we  contacted  him  through  our  superin- 
tendent. 

Q.     Who  did?  A.     The  Association  did. 

Q.  You  personally,  acting  as  president  of  the 
Association?  A.     Yes. 

Q.     Did  you  have  a  meeting? 

A.    Yes,  we  did. 

Q.     Who  was  present  at  this  meeting? 

A.     The  members  of  the  Association. 

Q.  Did  you  have  any  meeting  before  that  of  a 
committee  ?  A.     No. 

Q.  Do  you  know  if  a  wage  scale  had  been  pre- 
sented to  the  company  before  this  meeting  of  the 
members  of  the  Association?  A.     Yes,  sir. 

Q.     Who  had  presented  that? 

A.    W.  M.  Miller,  the  superintendent. 

Q.  Is  it  your  testimony  that  there  never  had 
been  a  meeting  at  which  a  committee  of  the  em- 
ployees presented  a  wage  scale  to  Mr.  Moyle? 

A.     Not  at  that  time,  no. 

Q.  It  is  your  testimony  that  there  was  not  such 
a  meeting? 

A.  That 's  right ;  it  was  presented  to  Mr.  Moyle 
through  the  [254]  superintendent. 
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Q.  (Trial  Examiner  Riemer)  :  How  did  Mr. 
Miller  get  this  wage  scale  ? 

A.  Well,  we  gave — the  Association  gave  it  to  Mr. 
Miller  to  present  to  Mr.  Moyle. 

Q.  How  did  the  wage  scale  come  into  your  pos- 
session ? 

A.     Well,  by  the  members  of  the  Association. 

Q.  (Mr.  Penfield,  continuing)  :  By  what  mem- 
bers'? 

A.  I  don't  exactly  remember  the  names  of  the 
members. 

Q.     Do  you  remember  any  of  the  names'? 

A.  No,  I  don't  distinctly  remember  any  one  par- 
ticular person. 

Q.  What  occurred  at  this  meeting  of  the  mem- 
bership that  you  stated  was  held  in  the  latter  part 
of  May? 

Mr.  Moyle:     This  is  1941? 

Mr.  Penfield :     Yes,  1941. 

A.  Well,  Mr.  Moyle  talked  to  us  boys  concerning 
this  wage  increase,  then  he  read  off  the  proposed 
scale  by  the  company  and  we  took  a  vote  on  it, 
whether  to  accept  it,  and  it  passed. 

Q.  Were  any  truckdrivers  present  at  this  meet- 
ing? 

A.  As  I  recall,  there  were  two  or  three  truck- 
drivers. 

Q,  Did  the  proposed  wage  scale  include  the 
truckdrivers  ? 

A.     Not  as  I  recall,  no. 
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Q.  You  say  that  Mr.  Gilbert  Moyle  was  at  this 
meeting  ?  A.     Yes. 

Q.     Did  he  say  anything  about  the  truck  drivers  ? 

[255] 

A.  As  I  recall,  he  told  the  truckdrivers  that  the 
company  would  take  care  of  them  later. 

Q.  Did  I  understand  you  to  testify  that  there 
was  a  vote  taken  at  this  meeting  ?  A.     Yes,  sir. 

Q.     What  was  that  vote? 

A.  It  was  a  majority.  I  don't  remember  the 
exact  majority,  but  it  was  a  clear  cut  majority. 

Q.     To  accept  this  proposal  ? 

A.     To  accept  this  proposal,  yes,  sir. 

Q.  Was  anything  said  about  drawing  up  an 
agreement  ? 

A.  Mr.  Gilbert  Moyle  wanted  to  know  if  we 
would  sign  an  agreement  for  a  year  at  those  wages. 

Q.  Solely  on  behalf  of  persons  working  in  the 
plant  proper?  A.     Yes,  sir. 

Q.  Did  he  say  any  agreement  was  to  be  signed 
by  the  Association? 

A.  Well,  it  would  have  to  be  signed  by  the  mem- 
bers of  the — by  the  officers  of  the  Association  to 
make  it  binding  on  their  behalf. 

Q.  Did  you  participate  in  the  drawing  up  of  an 
agreement  following  this  meeting  of  the  member- 
ship? 

A.  Well,  the  secretary  and  treasvirer  at  that 
time 

Q.  Who  was  secretary  and  treasurer  at  that 
time? 
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A.     Earl  Porter  contacted  Ben  Peterson.  [256] 

Q.     Who  is  Ben  Peterson? 

A.  He  is  an  attorney  in  town — to  draw  up  a 
working  agreement.  We  gave  him  what  we  wanted 
in  this  agreement,  and  he  drew  it  up  for  us. 

Q.  How  long  after  this  meeting  of  the  member- 
ship did  you  see  Mr.  Peterson? 

A.  Oh,  I  don't  exactly  recall.  It  was  a  few 
days. 

Q.  How  long  was  it  before  he  drew  up  the  agree- 
ment ? 

A.  Well,  after  we  contacted  him,  he  drew  it  up 
within  the  next  day  or  so. 

Q.     Did  you  present  it  to  the  company  after  that? 

A.    Yes,  sir. 

Q.     Whom  did  you  present  it  to? 

A.     We  presented  it  to  Mr.  John  Peterson. 

Q.     Who  was  Mr.  John  Peterson  ? 

A.  He  was  the  treasurer,  I  believe,  of  the  com- 
pany at  that  time. 

Q.     Had  you  signed  it  at  that  time? 

A.     Yes,  Mr.  Porter  and  I  had  signed  it. 

Q.  Did  any  representatives  of  the  Company 
sign  it  ? 

A.  Yes,  it  was  signed  by  Mr.  John  Peterson  and 
Mr.  Gilbert  Sheets. 

Q.  Was  that  right  at  the  same  time  you  pre- 
sented it? 

A.     No,  it  wasn't  signed  at  the  same  time. 

Q.     I  show  you  Respondent's  Exhibit  1  for  iden- 
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tification  and  [257]  ask  you  if  this  is  the  agreement 

which  was  signed  ?  A.     Yes. 

Q.  Is  there  anything  said  about  truck  drivers  in 
that  agreement? 

Mr.  Moyle:  The  agreement  speaks  for  itself — I 
object  to  that. 

Trial  Examiner  Riemer:     Sustained. 

Q.  (Mr.  Penfield,  continuing)  :  Are  there  any 
agreements  between  the  company  and  the  Associa- 
tion in  existence  covering  truck  drivers  ? 

Mr.  Moyle:  That  calls  for  a  conclusion  of  the 
witness. 

Trial  Examiner  Riemer:     Overruled. 

Mr.  Moyle:  Ask  him  if  truck  drivers  are  mem- 
bers of  the  Association. 

The  Witness :  Truck  drivers  are  members  of  the 
Association. 

Q.  (Mr.  Penfield,  continuing) :  Is  there  any 
agreement  between  the  Company  and  the  Associa- 
tion covering  the  wage  scale  of  truck  drivers,  and 
truck  mechanics? 

Mr.  Moyle:  We  submit  that  question  is  objec- 
tionable. It  is  calling  for  a  legal  conclusion  as  well 
as  a  conclusion  of  fact. 

f 

Trial  Examiner  Riemer:  The  objection  is  over- 
ruled.    Read  the  question. 

(Thereupon  the  last  question  was  read  aloud 
by  the  reporter,  as  hereinabove  recorded.)  [258] 

A.  None  other  than  what  appears  on  the  1942 
wage  agreement,  I  think  that  the  truck  drivers 
and  mechanics  appear  on  there. 
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Q.     Well,  in  1941,  was  there  ever  any  agreement? 

A.     Not  that  I  know  of. 

Q.  In  May  of  1942,  did  yon  participate  in  any 
negotiations  with  respect  to  wage  increases? 

A.     Yes. 

Q.     Will  you  tell  us  what  your  participation  was  ? 

A.     As  the  role  of  president. 

Q.  Well,  I  understand  that  it  was  in  that  ca- 
pacity, but  will  you  describe  to  us  just  what  nego- 
tiations took  place? 

A.  I  contacted  personally  every  member  of  the 
Association  with  the  exception  of  the  truck  drivers 
and  mechanics  concerning  a  new  wage  scale  to  be 
presented  to  the  company,  and  through  Mr.  E.  Y. 
Smith,  the  superintendent,  I  arranged  for  a  date 
for  an  appointment  with  Mr.  Gilbert  Moyle  con- 
cerning this  wage  increase. 

The  grievance  committee  and  myself  met  with 
Mr.  Moyle  at  the  appointed  time. 

Q.     At  what  time  was  this  meeting? 

A.  It  was  in  the  latter  part  of  May  of  this 
year,  1942,  and  I  don't  remember  the  exact  date. 

Q.     What  did  you  request  at  this  meeting? 

A.     The  amount  of  raise? 

Q.     Yes.  [259] 

A.  Well,  it  was  20  cents  an  hour  raise — 20  cents 
an  hour. 

Q.     Who  were  the  members  of  this  committee? 

A.  Haskell  Duncan  and  Devereaux — I  don't 
know  his  first  name — and  Brown,  who  is  a  mechanic 
— I  don't  know  his  initials, — and  myself. 
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Q.  Did  I  miderstand  you  to  say  that  you  pre- 
sented a  wage  scale  to  the  management  calling  for 
an  increase?  A.     Yes,  sir. 

Q.     Did  this  increase  include  the  truck  drivers'? 

A.     Yes,  sir. 

Q.     What  did  Mr.  Moyle  say  to  you  at  that  time  ? 

A.  He  told  us  that  he  would  have  to  take  the 
matter  up — take  the  matter  under  consideration  and 
that  he  would  meet  with  us  again  in  a  few  days. 

It  was  the  latter  part  of  that  week,  I  believe. 

Q.     Did  you  meet  with  him  again? 

A.     Yes,  we  did. 

Q.     About  how  many  days  later? 

A.  Oh,  it  was  about  four  or  five,  something  like 
that. 

Trial  Examiner  Riemer:     Is  this  Gilbert  Moyle? 

The  Witness:     Yes,  Mr.  Gilbert  Moyle. 

Q.  (Mr.  Penfield,  continuing)  :  What  did  he 
tell  you  on  that  occasion? 

A.  Well,  he  told  us — he  gave  us  the  copy  of  the 
proposed  scale  by  the  company,  and  told  us  that 
under  the  circumstances  [260]  he  believed  that  this 
was  about  the  best  that  he  could  do  at  the  present 
time. 

Q.  Did  the  scale  that  he  gave  you  include  truck 
drivers  ?  A.     No. 

Q.     It  did  not?  A.     No. 

Q.  Did  he  make  any  explanation  why  truckdriv- 
ers  were  left  off?        A.     No,  he  didn't. 

Q.     Did  you  question  him  in  regard  to  that? 

A.     No,  we  didn't. 
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Q.  Did  I  understand  yon  to  testify  that  Mr. 
Brown  is  a  truck  mechanic  ?  A.     Yes. 

Q.     Was  he  present  at  this  second  meeting? 

A.     No,  he  wasn't. 

Q.  Was  there  any  meeting  of  the  Association 
members  held  subsequent  to  this  second  meeting 
with  Mr.  Moyle^ 

A.     Yes,  we  called  a  meeting  after  that. 

Q.     Who  called  it?  A.     I  did. 

Q.     You  did,  as  president?  A.     Yes. 

Q.     When  was  this  meeting  held? 

A.  It  was  held  a  few  days  after  the  second  meet- 
ing with  Mr.  Moyle,  I  believe,  about  three  or  four 
days — five  days.  [261] 

Q.     How  many  members  were  present? 

A.     I  believe  that  there  were  only  about  12. 

Q.     Was  that  a  quorum? 

A.     No,  15  is  a  quorum. 

Q.  But  no  official  action  was  taken  at  this  meet- 
ing ?  A.     No. 

Q.  Was  there  a  meeting  of  the  Board  of  Direc- 
tors held  subsequent  to  that?  A.     Yes. 

Q.     How  soon  afterwards? 

A.  Oh,  it  was  right  shortly  after  that — just  a  few 
days. 

Q.     A  few  days  afterwards?  A.     Yes. 

Q.     Was  any  vote  taken  at  this  meeting? 

A.     Yes. 

Q.     What  was  the  vote? 

A.     We  voted  to  accept  the  projiosed  agreement. 
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Q.  That  is  the  scale  that  Mr,  Moyle  had  given 
you  at  the  second  meeting  ?  A.     Yes. 

Q.     The  one  that  did  not  inckide  truck  drivers? 

A.     Yes. 

Q.  Had  this  wage  scale  of  the  company's  ever 
been  posted?  A.     It  had. 

Q.     Where  was  it  posted?  [262] 

A.     On  the  bulletin  board  in  the  change  room. 

Q.  Did  it  meet  with  any  objections  from  the 
truck  drivers'? 

A.  I  didn't  hear  of  anything,  and  they  had 
plenty  of  time. 

Q.     The  vote  was  to  accept  the  scale  as  presented? 

A.     Yes. 

Q.  Did  you  discuss  an  agreement  at  this  meeting 
of  the  Board  of  Directors  ?  A.    Yes. 

Q.  What  was  the  discussion  with  respect  to  an 
agreement  ? 

A.     Well,  we  drew  up  another  agreement. 

Q.     Did  you  have  an  attorney  on  this  occasion  ? 

A.  No,  our  secretary-treasurer  copied  the  previ- 
ous agreement  with  the  exception 

Q.     Exactly? 

A.  No,  not  exactly.  He  left  out  one  or  two 
things,  I  don't  know  just  what  they  were.  I  don't 
remember  the  exact  words.  He  would  have  to  tell 
you  that. 

Q.  Did  the  Board  of  Directors  vote  to  include 
in  that  agreement  the  wage  scale  that  had  been  pre- 
sented by  the  company?  A.     Yes. 
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Q.  And  that  wage  scale  did  not  include  truck 
drivers  ? 

A.  Now,  I  am  not  positive  whether  the  truck 
drivers  and  the  mechanics  are  mentioned  in  that. 

Q.  Well,  I  asked  you  if  that  wage  scale  that  was 
given  you  by  the  company  at  the  second  meeting 
included  truckdrivers  and  [263]  you  have  already 
testified  that  it  did  not,  is  that  correct  ? 

A.  Well,  it  did  not  include  the  raise,  but  the 
names  of  truckdrivers  and  mechanics  was  mentioned 
in  this  proposal 

Q.  But  there  was  no  provision  for  any  raise  for 
them?  A.     No,  there  was  no  raise. 

Trial  Examiner  Riemer:  The  hearing  will  recess 
at  this  time  until  1 :30. 

Mr.  Witness,  please  return  at  that  time. 

(Whereupon,   at   12:30   p.   m.   a   recess   was 
taken  until  1:30  p.  m.)  [264] 


Afternoon  Session 

(Whereupon,  at  1 :30  p.  m.  the  hearing  was 
resumed,  pursuant  to  the  taking  of  noon  recess, 
as  follows:) 

Trial  Examiner  Riemer:  The  hearing  will  be  in 
order.     Mr.  Peters,  resume  the  stand. 

Q.  (Mr.  Penfield,  continuing)  :  Mr.  Peters,  how 
long  after  this  meeting  of  the  Board  of  Directors 
was  the  agreement  drawn  up? 
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A.  Well,  it  was  just  a  few  days.  I  can't  tell 
you  the  exact  number  of  days.  I  think  Mr.  Carlson 
can. 

Q.     Who  presented  it  to  the  company? 

A.     Mr.  Carlson,  I  think. 

Mr.  McKay:  Are  you  talking  about  1941  or 
1942? 

Mr.  Penfield:  1942.  That  was  the  subject  I  was 
on,  I  believe,  before  recess. 

Q.  (Mr.  Penfield,  continuing) :  I  show  you  this 
agreement  and  ask  you  if  that  is  the  agreement  that 
was  presented  to  the  company? 

A.     Yes,  that  is  it. 

Q.  You  have  testified  that  it  was  agreed  at  this 
meeting  of  the  Board  of  Directors  that  the  form  of 
the  1941  agreement  should  be  followed? 

A.     Yes,  with  the  exception  of  a  few  lines. 

Q.     What  were  those  lines? 

A.     I  don't  know.     I  don't  remember  those  lines. 

[265] 

Q.  Did  they  concern  anything  about  the  truck 
drivers,  or  truck  mechanics?  A.     No. 

Q.  This  agreement  includes  a  wage  scale  for 
truck  drivers  and  truck  mechanics,  doesn't  it? 

A.     Yes. 

Q.  Was  it  agreed  at  that  meeting  that  a  wage 
scale  for  truck  drivers  and  mechanics  should  be 
included  in  this  agreement? 

A.  Well,  we  copied  the  list  of  all  the  employees 
on  that  wage  schedule. 

Q.     I  will  show  you  Respondent's  Exhibit  1  for 


350  National  Labor  Relations  Board 

(Testimony  of  Delmar  R.  Peters.) 

identification  and  ask  you  if  that  contains  a  wage 

scale  for  the  truck  drivers'? 

A.     No.     That  is  the  1941  agreement. 

Trial  Examiner  Riemer :  I  think  that  it  was  said 
that  it  was  copied  into  the  May  1942  agreement,  the 
wage  scale  submitted  to  them  by  Mr.  Moyle. 

Mr.  Penfield:  Well,  I  understood  him  to  testify 
that  it  was  agreed  that  they  would  copy  the  1941 
agreement. 

Q.  (Mr.  Penfield,  continuing):  Wasn't  that 
your  testimony? 

A.  I  think  I  said  with  the  exception  of  a  para- 
graph or  a  few  lines,  I  am  not  sure. 

Q.  I  asked  you  if  anything  was  said  about  the 
wage  scale  for  the  truck  drivers  and  the  truck 
mechanics  ? 

A.     In  the  1942  agreement?  [266] 

Q.  Yes.  I  asked  you  if  any  of  those  exceptions 
included  the  wage  scale  for  truck  drivers  and  truck 
mechanics. 

A.  Well,  we  didn't  consider  the  truck  drivers 
and  the  mechanics  in  this  1942  agreement,  any  spe- 
cial consideration — they  were  on  the  proposed  wage 
scale  for  the  company. 

Q.  They  were  on  the  proposed  wage  scale  sub- 
mitted by  the  company? 

A.  Yes,  for  1942,  and  we  copied  that  into  the 
1942  agreement. 

Q.  You  copied  the  wage  scale  submitted  by  the 
company   in    1942  ? 

A.     Yes,  sir;  in  the  1942  agreement. 
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Q.  Do  I  understand  your  testimony  is  that  the 
wage  scale  furnished  you  by  the  company  included 
a  wage  scale  for  truck  drivers  and  truck  mechanics  ^ 

A.     Yes,  it  was  on  the  proposed  scale. 

Q.     Were  they  granted  any  increase? 

A.  Well,  since  that  agreement  was  signed,  I 
understand  some  men  in  the  truck  department,  I 
don't  know  who,  have  been  granted  wage  increases. 

Q.  Were  they  granted  any  increases  in  the  wage 
scale  that  was  furnished  you  by  the  company"? 

A.     No,  not  in  that  scale. 

Q.  Has  the  Association  taken  any  further  action 
with  respect  to  getting  increases  for  the  truck- 
drivers'?  A.     No,  we  haven't.  [267] 

Q.  And  that  agreement,  as  signed,  included  the 
wage  scale  they  had  formerly  gotten  in  1941 — well, 
I  will  put  it  this  way — did  that  include  their  ex- 
isting wage  scale  with  no  increases? 

A.     Yes. 

A.     Mr.  Penfield :     May  I  go  off  the  record  ? 

Trial  Examiner  Riemer:     Off  the  record. 

(Discussion  off  the  record) 

Trial   Examiner   Riemer:     On  the   record. 

Mr.  Moyle:  The  exhibit  which  heretofore  has 
been  marked  for  identification  as  Respondent's  Ex- 
hibit 1,  will  be  withdrawn  by  the  respondent  for 
the  purpose  of  permitting  the  Board's  attorneys  to 
mark  it  as  their  exihibit  and  offer  it  in  evidence. 

Mr.  Penfield:  I  will  now  offer  as  Board's  Ex- 
hibit 8,  the  1941  agreement. 
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Trial  Examiner  Eiemer:  I  assume  there  is  no 
objection. 

Mr.   Moyle:     No. 

Trial  Examiner  Riemer:  It  may  be  admitted, 
and  marked  in  evidence  as  Board's  Exhibit  8,  which 
was  formerly  marked  Respondent's  Exhibit  1  and 
withdrawn  at  Mr.  Moyle 's  request. 

(Whereupon  the  document  previously 
marked  as  Respondent's  Exhibit  1  for  identi- 
fication was  withdrawn,  and  re-marked  as 
Board's  Exhibit  8  for  identification,  and  re- 
ceived in  evidence  as  Board's  Exhibit  8.) 

BOARD'S  EXHIBIT  NO.  8 
AGREEMENT 

That  for  and  in  consideration  of  the  premises  r.nd 
the  mutvial  covenants  and  promises  hereiuafcer  set 
forth.  The  Idaho  Refining  Company  ^.i'mployees' 
Benefit  and  Labor  Association,  party  of  the  first 
part,  and  The  Idaho  Refining  Company,  a  corpora- 
tion party  of  the  second  part,  hereby  agree  as 
follows : 

It  appearing  that  the  parties  hereto  are  desirous 
of  entering  into  an  agreement  by  the  terms  of  which 
a  certain  definite,  designated  wage  scale  for  the  em- 
ployees of  the  party  of  the  second  part  shall  be 
fixed  for  the  year  ensuing,  that  is,  from  the  1st 
day  of  June,  1941,  to  the  31st  day  of  May,  1942. 

It  also  appearing  that  The  Idaho  Refining  Com- 
pany Employees'  Benefit  and  Labor  Asssocation  is 
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an  organization  of  the  employees  of  The  Idaho  Ee- 
fining  Company  and  that  said  organization  is  a 
duly  organized  association  having  a  president  and 
secretary,  and  that  among  the  purposes  of  the  or- 
ganization is  one  to  promote  labor  and  employ- 
ment programs  and  to  negotiate  and  enter  into 
agreements  pertaining  to  emplo}Tiient  and  wage 
scales. 

It  further  appearing  that  upon  the  !31st  day  of 
May,  1941,  a  general  meeting  of  the  members  of  the 
association  herein  referred  to  was  held,  pursuant 
to  notice  and  a  quorimi  of  the  members  of  said  asso- 
ciation was  present.  A  resolution  as  to  minimum 
wages  was  presented  and  passed  by  a  vote  of  the 
members  of  the  association  present,  which  scale  of 
w^ages  is  as  hereinafter  set  out. 

It  is  agreed  by  and  between  the  parties  hereto 
that  the  hourly  wage  scale  which  said  parties  1  -^ 
this  agreement  have  agreed  upon  is  as  follows  for 
the  various  types  of  emplojonent: 

Operators  1.05  per  hour 

First  Helpers  .82  per  hour 

Treaters  .77  per  hour 

Boiler  Fireman  .72  per  hour 

Pumpers  .72  per  hour 

Pipe  Fitter  .70  per  hour 

Mechanic  .80  per  hour 

Welder  1.00  per  hour 

Warehouse  M  per  hour 

Yardmen  M  per  hour 

Instrument  men  .90  per  hour 
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That   in  addition  to   the   specification   set   forth 

in  the  above  wage  scale,  yardmen  are  to  be  paid 
and  receive  pay  as  follows: 

First  6  months  of  emploj^ment  .55  per  hour 

Ensuing  12  months  .60  per  hour 

After  18  months  herein  referred  to  .66  per  hour 

It  further  appearing  that  the  Idaho  Refining 
Company,  a  corporation,  the  employer,  is  Avilling 
to  pay  the  scale  for  wages  as  hereinbefore  set  forth 
and  does  by  this  agreement  agree  to  pay  said  scale 
for  the  year  ensuing. 

It  is  understood  that  in  addition  to  the  wage  per 
hour  as  above  set  forth,  each  employee  is  entitled 
to  and  shall  receive  time  and  one-half  for  all  over- 
time in  which  he  is  employed  by  the  employer. 

In  Witness  Whereof,  the  parties  hereto  have  set 
their  hands  and  seals  the  day  and  year  first  above 
written. 

THE  IDAHO  REI  iNING  COM- 
PANY EMPLOYEES'  BENE- 
FIT AND  LABOR  ASSOCIA- 
TION 
By  DELMAR  R.  PETERS 
President 


Attest 


EARL  B.  PORTER 

Secretary 

Party  of  the  First  Part 
THE  IDAHO  REFINING  COM- 
PANY, a  corporation 
By  GILBERT  SHEETS 
President 


vs.  Idaho  Refining  Co.  355 

(Testimony  of  Delmar  R.  Peters.) 
Attest : 

F.  L.  COPENING,  JR. 
Secretary 
Partv  of  the  Second  Part 
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Mr.  Penfield:  I  will  now  offer  as  Board's  Ex- 
hibit No.  9,  the  [268]  1942  agreement  between  the 
Association  and  the  Idaho  Refining  Company. 

Trial  Examiner  Reimer :  You  have  seen  that  Mr. 
Moyle? 

Mr.  Moyle:     Yes,  that  is  satisfactory. 
Trial   Examiner   Riemer:     It   may   be   admitted 
and  marked  in  evidence  as  Board's  Exhibit  9. 

(Whereupon  the  document  hereinabove  re- 
ferred to  was  marked  and  admitted  in  evidence 
as  Board's  Exhibit  9.) 

BOARD'S  EXHIBIT  NO.  9 
AGREEMENT 

That  for  and  in  consideration  of  the  premises 
and  the  mutual  covenants  and  promises  hereinafter 
set  forth.  The  Idaho  Refining  Company  Employees' 
Benefit  and  Labor  Association,  party  of  the  first 
part,  and  The  Idaho  Refining  Company,  a  corpora- 
tion party  of  the  second  part,  hereby  agree  as  fol- 
lows: 

It  ai^pearing  that  the  ]3arties  hereto  are  desirous 
of  entering  into  an  agreement  by  the  terms  of  which 
a  certain  definite,  designated  wage  scale  for  the  em- 
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ployees  of  the  party  of  the  second  part  shall  be 
fixed  for  the  period  ending  November  30,  1942,  that 
is,  from  the  1st  day  of  June,  1942,  to  the  30th  day 
of  November,  1942. 

It  also  appearing  that  the  Idaho  Eefining  Com- 
pany Employees'  Benefit  and  Labor  Association  is 
an  organization  of  the  employees  of  The  Idaho  Re- 
fining Company  and  that  said  organization  is  a 
duly  organized  association  having  a  president  and 
secretary,  and  that  among  the  purposes  of  the  or- 
ganization is  one  to  promote  labor  and  emplo\Tnent 
l^rograms  and  to  negotiate  and  enter  into  agree- 
ments pertaining  to  employment  and  wage  scales. 

It  is  further  appearing  that  up  the  15th  day  of 
May,  1942,  a  general  meeting  of  the  members  of 
the  association  herein  referred  to  was  held,  pursu- 
ant to  notice  and  a  quorima  of  the  members  of  said 
association  was  present.  A  resolution  as  to  mini- 
mum wages  was  presented  and  passed  by  a  vote  of 
the  members  of  the  association  present,  which  scale 
of  wages  is  as  hereinafter  set  out. 

It  is  agreed  by  and  between  the  parties  hereto 
that  the  hourly  wage  scale  which  said  parties  to 
this  agreement  have  agreed  upon  is  as  follows  for 
the  various  types  of  employment. 

91* 

Loarling  Dofk  79  per  hour 

Loadinj?  Dock  Helper  66  per  hour 

Operators  1.15  per  hour  1  05* 

First  Helper  03  per  hour  82* 

Treators   88  per  hour  77* 

Boiler  Firemen  79  per  hour  72* 

Instrument  Man  1.10  per  hour  90* 
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Welder    1.49  per  hour  1  00* 

Truck  Men  in  Yard 73  per  hour 

Yardmen    73  per  hour  55-66* 

Pipe   Fitter  92  per  hour  70* 

Machinist   1.10  per  hour 

Machinist  Helper  73  per  hour 

Truck  Drivers  60  per  hour 

Mechanics  75  per  hour  80* 

Grease  Men  55  per  hour 

*  Figures  in  pencil. 

That  in  addition  to  the  specification  set  forth  in 
the  above  wage  scale,  yardmen  are  to  be  paid  and 
receive  pay  as  follows: 

First  6  months  of  employment  .60  per  hour 

Ensuing  12  month  .66  per  hour 

After  18  months  herein  referred  to 

It  further  appearing  that  the  Idaho  Refining 
Company,  a  corporation,  the  employer,  is  willing 
to  i)ay  the  scale  of  wages  as  hereinbefore  set  forth 
and  does  by  this  agreement  agree  to  pay  said  scale 
for  the  six  months  ensuing. 

It  is  miderstood  that  in  addition  to  the  wage  per 
hour  as  above  set  forth,  each  employee  is  entitled 
to  and  shall  receive  time  and  one-half  for  all  over- 
time in  which  he  is  employed  by  the  employer. 
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In  Witness  Whereof,  the  parties  hereto  have  set 
their  hands  and  seals  the  day  and  year  first  above 
written. 

THE  IDAHO  EEFINING  COM- 
PANY EMPLOYEE'S  BENE- 
FIT AND  LABOR  ASSOCIA- 
TION 
By  DELMAR  R.  PETERS 
President 


Attest : 


Attest : 


P.  W.  CARLSON 

Secretary 
Party  of  the  First  Part 

THE  IDAHO  REFINING  COM- 
PANY, a  corporation 
By  GILBERT  D.  MOYLE 
G.  Mgr. 

F.  L.  COPENING.  JR. 

Secretary 

Party  of  the  Second  Part 


Q.  (Mr.  Penfield,  continuing)  Are  employees 
of  the  Covey  Gas  &  Oil  Company  members  of  the 
Association  ? 

A.  They  were  at  one  time,  but  I  don't  know 
whether  they  are  now  or  not. 

Q.  Are  employees  of  the  Idaho  Gas  &  Oil  Com- 
pany members  of  the  Association? 
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A.  I  don't  know  as  to  that.  The  secretary-treas- 
urer can  tell  you  that. 

Mr.  Penfield:  I  believe  that  is  all  I  have  of  this 
witness. 

Cross  Examination 

Q.  (Mr.  Moyle)  Now,  in  all  of  your  experiences 
since  you  became  an  employee  of  the  respondent 
refinery,  has  anybody  connected  with  the  company 
ever  suggested  anything  to  you  about  belonging  to 
or  maintaining  a  company  union  in  preference  to  an 
outside  union? 

A.     No.  [269] 

Q.  Do  you  know  of  anything  which  has  tran- 
spired which  has  influenced  you,  or  which  has  tended 
to  influence  you,  or  any  other  member  of  the  Asso- 
ciation to  do  other  than  as  you  pleased  about  labor 
relations  ? 

A.     No,  it  is  left  entirely  up  to  us. 

Q.  Have  you  heard  of  any  expression  from  any- 
body connected  with  the  company  as  to  whether  they 
preferred  you  belong  to  one  organization  rather 
than  another'?  A.     No. 

Q.  And  you  have  felt  perfectly  free  to  do  as 
you  pleased? 

A.     Yes. 

Q.  And  these  vending  machines  that  you  have 
in  this  building  that  you  built  were  bought  and 
purchased  by  the  Association?  A.     Yes. 

Q.  The  company  contributed  nothing  towards 
them?  A.     No. 
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Q.     And  had  no  interest  in  them  at  all? 

A.     No. 

Q.  And  that  is  true  of  the  sale  of  any  other 
commodities  that  you  sold  to  members  of  your  as- 
sociation ? 

A.     Yes. 

Q.  Do  you  know  now  whether  all  of  the  em- 
ployees of  the  refinery  are  members  of  your  asso- 
ciation? A.     I  am  not  positive  about  that. 

Q.  The  discount  that  has  been  given  you  on 
gasoline  is  a  [270]  discount  that  was  allowed  any 
employee  of  the  refinery,  was  it  not? 

A.  Well,  since  I  have  been  there,  it  has  been 
that  way.  I  don't  know  anything  about  it  prior, — 

Q.     About  what  happened  before  you  came? 

A.     Yes. 

Q.  And  you  have  never  heard  since  you  came 
to  the  refinery  of  any  restrictions  upon  that  dis- 
count to  members  of  your  Association? 

A.     No. 

Q.  Or  that  an  employee  had  to  be  a  member  of 
the  Association  to  get  the  discount? 

A.     No,  I  had  never  heard  anything  like  that. 

Q.  So,  as  a  matter  of  fact,  you  get  that  gasoline 
from  the  Covey  Gas  &  Oil  Company  of  Idaho,  and 
they  bill  the  refinery  for  it,  isn't  that  correct? 

A.     Yes. 

Q.  Then  3^our  account  with  the  refinery  is 
charged  with  whatever  you  buy  at  the  Covey  Gas 
&  Oil  Company  of  Idaho  stations? 
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A.     Yes.  [271] 

Q.  Now,  you  stated  that  you  presented  the  peti- 
tion in  1941  to  Mr.  Moyle  through  Mr.  Miller,  the 
superintendent,  that  was  a  method  of  presenting 
this  petition  that  you  selected  of  your  own  choice? 

A.     That's  right. 

Q.  You  had  received  no  instructions  from  the 
company  to  go  to  Mr.  Moyle  through  Mr.  Miller? 

A.     No. 

Q.  But  that  was  done  by  the  Association  simply 
as  a  matter  [273]  of  convenience  to  you  as  its 
president  ? 

A.     That's  right. 

Q.  The  attorney  that  you  retained,  Mr.  Ben 
Peterson,  is  a  practicing  lawyer  here  in  Pocatello? 

A.     Yes. 

Q.  And  you  paid  him  for  his  services  out  of  the 
funds  of  the  Association? 

A.     Yes. 

Q.  I  think  that  you  stated  you  told  him  what  you 
wanted  in  the  agreement?  A.     Yes. 

Q.  And  had  him  draw  it  up  so  it  would  give  you 
what  you  wanted  ?  A.     Yes. 

Q.  And  that  was  the  agreement  that  you  signed 
and  gave  to  the  company  and  the  agreement  which 
the  company  signed  without  modification? 

A.    Yes.  [274] 
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P.  W.  CARLSON 

was  called  as  a  witness  by  and  on  behalf  of  the 
Board,  and,  being  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Trial  Examiner  Riemer:  Tell  us  your  name, 
please  % 

The  Witness:     P.  W.  Carlson. 

Trial  Examiner  Riemer:     Where  do  you  live? 

The  Witness:  Out  by  the  Kraft  Cheese  Com- 
pany. 

Trial  Examiner  Riemer:     Is  that  in  Pocatello"? 

The  Witness:  Well,  I  don't  know  whether  it  is 
in  the  city  or  not.  It  is  out  north. 

Mr.  Moyle:  The  Kraft  Cheese  Company  is  next 
door  to  the  [282]  refinery. 

Direct  Examination 

Q.  (Mr.  Penfield)  Are  you  an  employee  of  the 
Idaho  Refining  Company? 

A.     I  am. 

Q.     In  what  capacity'?     A.     As  clerk. 

Q.     When  were  you  first  employed? 

A.     September  in  1941. 

Q.     What  are  your  duties? 

A.  Well,  in  a  bookkeeping  nature.  Working  the 
yield  report  for  one,  keeping  accounts  receivable. 

Q.  Are  you  a  member  of  the  Idaho  Refining 
Company  Benefit  &  Labor  Association? 

A.    Yes. 

Q.     When  did  you  join? 

A.  Well,  it  was  in  October,  right  after  I  came 
to  work. 
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Q.  When  did  you  first  attend  a  membersliip 
meeting  ? 

A.  Well,  the  first  one  was  in — I  think  that  the 
first  one  I  attended  was  in  January. 

Q.     Do  you  hold  any  office  in  the  Association? 

A.     Secretary-treasurer. 

Q.     When  were  you  elected? 

A.     I  was  elected  at  this  meeting  in  1942. 

Q.     The  meeting  in  January,  1942?  [283] 

A.     That's  right. 

Q.     Which  was  the  first  one  you  attended? 

A.     That's  right. 

Q.  Had  you  been  informed  in  advance  of  the 
meeting  that  you  might  be  nominated  for  secretary- 
treasurer  ? 

A.     Yes,  I  had. 

Q.    Who  had  informed  you? 

A.  Well,  there  were  two  or  three  who  had  in- 
formed me.  Earl  Porter  is  one.  He  wanted  to  give 
his  position  up,  so  he  informed  me  that  he  was  go- 
ing to  ask  me  if  I  would  accept  the  nomination  if 
I  became  nominated,  and  of  course,  I  said  I  would. 

Q.     Was  there  a  nominating  committee? 

A.     Yes. 

Q.     Who  was  on  the  nominating  committee? 

A.     I  think  Spike  Henninger  was  one. 

Q.     Is  he  the  chairman? 

A.     I  believe  that  he  is. 

Q.     Who  is  Spike  Henninger? 

A.     He  is  the  dock  foreman. 
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Q.     Who  made  the  nommation  at  this  meeting? 

A.     Who  made  the  nomination'? 

Q.     Yes. 

A.     I  don't  recall. 

Q.     Was  it  Henninger'? 

A.     It  could  have  been.  [284] 

Mr.  Penfield:  I  now  offer  the  by-laws  of  the 
Association  [289]  as  accepted  at  a  meeting  of  Feb- 
ruary 12,  1941. 

Q.  (Trial  Examiner  Riemer)  Who  turned  the 
by-laws  over  to  you,  Mr.  Carlson  ? 

A.     Mr.  Porter 

Q.     Where  is  Mr.  Porter  now? 

A.  He  is  with  the  Idaho  Refining  Company  in 
the  office. 

Q.     At  Pocatello? 

A.     Out  at  the  refinery  in  Pocatello. 

Q.  Did  he  inform  you  that  he  was  giving  you 
all  the  records  in  his  possession? 

A.     All  that  he  had  in  his  possession,  yes. 

Q.  He  didn't  tell  you  that  there  were  some  rec- 
ords missing? 

A.     Well,  only  the  minutes  that  he  referred  to. 

Q.     Did  he  say  anything  about  the  by-laws? 

A.     No,  sir. 

Q.  You  have  never  seen  the  original  of  the  by- 
laws? 

A.  No,  if  they  are  not  the  originals,  I  haven't 
seen  them. 

Mr.  Penfield:     I  offer  this  in  evidence. 
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Trial  Examiner  Riemer:     The  Board  offers  tlie 
Association  by-laws.  Is  there  any  objection? 
Mr.  Moyle:     No. 

Trial  Examiner  Riemer:     They  may  be  admitted, 
and  so  marked. 

(Whereupon  the  document  heretofore 
marked  as  Board's  Exhibit  12  for  identification 
was  received  in  evidence.)  [290] 

BOARD'S  EXHIBIT  NO.  12 

(Copy) 
[Pencil  note]  :     file  19-C-107 

BY-LAWS 

Article  I 
Election  of  Officers 
Section  I.  Election  of  officers  shall  be  once  each 
year,  said  election  to  be  held  during  the  month  of 
February,  and  their  term  of  office  shall  be  for  twelve 
months.  An  officer  may  succeed  himself  only  once 
with  the  exception  of  the  Secretary-Treasurer. 

Section  2.     The  following  officers  and  committees 
are  to  be  elected  in  the  order  named : 
President 
Vice-President 
Secretary-Treasurer 

Grievance  Committee Three  members 

Safety  Committee Two  members 

Social  &  Welfare  Committee ....  Three  members 
Auditing  Committee Two  members 
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Section  3.  The  nominee  receiving  a  plurality  of 
the  votes  cast  to  be  declared  elected.  Immediately 
after  the  election  of  each  committee  the  names  of 
the  members  shall  be  voted  upon  by  the  entire  mem- 
bership present  to  determine  who  shall  serve  as 
chairman. 

Section  4.  In  case  of  resignation,  or  removal  or 
termination  of  employment  with  the  Idaho  Refining 
Company  or  subsidiary,  of  an  elected  officer  or  com- 
mitteeman, the  vacancy  shall  be  filled  by  the  Presi- 
dent and  such  appointee  shall  hold  office  until  the 
next  regular  election. 

Article  II. 
Duties  of  Officers,  etc. 

Section  1.  The  President,  Vice-President,  and 
Secretary-Treasurer,  together  with  the  chairman  of 
the  Grievance  Committee,  the  Safety  Committee,  the 
Social  and  Welfare  Committee,  and  the  Auditing 
Committee  shall  constitute  a  Board  of  Directors  to 
transact  the  business  of  this  Association. 

Section  2.  It  shall  be  the  duty  of  the  President, 
or  in  his  absence,  then  the  Vice-President,  to  preside 
at  all  meetings  of  the  Association  and  the  Board  of 
Directors. 

It  shall  be  the  duty  of  the  President,  or  in  his 
absence,  the  Vice-President,  to  call  all  meetings  of 
the  Board  of  Directors  and  the  Association. 

Section  3.     The  Secretary-Treasurer  shall  record 
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the  proceedings  of  all  meetings  of  the  Association 
and  the  Board  of  Directors.  In  event  of  his  absence, 
then  the  President  or  presiding  officer  shall  appoint 
an  acting  secretary  to  record  the  proceedings  of  such 
meetings. 

The  Secretary-Treasurer  shall  receive  all  funds 
due  the  Association  and  keep  the  same  in  careful 
account  in  a  depository  approved  by  the  Board  of 
Directors. 

He  shall  also  pay  all  bills  against  the  Association 
only  after  they  have  been  approved  by  the  Board  of 
Directors  at  a  regular  or  special  meeting.  All  checks 
to  be  made  out  and  signed  by  the  Secretary- 
Treasurer  and  countersigned  by  the  President  or 
Vice  President. 

He  shall  receive,  answer  and  file  all  communica- 
tions of  the  Association  and  keep  copies  of  same  in 
a  file  provided  for  such  purpose. 

His  accounts  shall  be  balanced  and  audited  by  the 
Auditing  Committee  every  three  months. 

He  shall  give  a  financial  report  at  each  regular 
monthly  meeting  of  the  Board  of  Directors. 

At  the  expiration  of  his  term  of  office,  he  shall 
turn  over  to  his  successor  all  books,  papers,  files, 
money  and  office  supplies  of  the  Association. 

Section  4.  It  shall  be  the  duty  of  the  Grievance 
Committee  to  receive  all  grievances  of  the  members, 
these  grievances  to  be  in  writing,  and  consider  them. 
If  deemed  advisable,  the  committee  will  confer  with 


368  National  Lator  Relations  Board 

(Testimony  of  P.  W.  Carlson.) 

Board's  Exhibit  No.  12 — (Continued) 
the  Company  management  and  report  its  findings  to 
the  affected  party  or  parties,  or  the  Board  of  Direc- 
tors or  the  membership  as  a  whole  if  this  is  consid- 
ered expedient. 

Section  5.  It  shall  be  the  duty  of  the  Safety 
Committee  to  receive  all  suggestions  and  ideas  from 
the   members   for  promoting  safety  measures  and 

In  connection  with 
less  hazardous  working  conditions  y^f/the  Refin- 
and  its  Subsidiaries 

ery,/and  after  due  consideration,  if  necessary,  con- 
fer with  the  Company  management  concerning  their 
findings. 

Section  6.  The  Social  and  Welfare  Committee 
shall  call  upon  any  and  all  members  who  are  absent 
from  work  because  of  illness  or  injury,  not  later 
than  two  days  after  the  beginning  of  such  absence. 

This  committee  shall  be  the  host  at  all  parties  and 
social  functions  of  the  Association,  and  may  appoint 
any  members  it  deems  necessary  to  assist  it  at  any 
social  function. 

Section  7.  The  Auditing  Committee  shall  audit 
the  accounts  of  the  Secretary-Treasurer  every  three 
months  and  post  a  summary  of  their  audit  on  the 
Refinery  bulletin  board. 

Article  III 
Salaries  of  Officers 
Section  1.     The  Secretary-Treasurer  shall  be  com- 
pensated for  his  services  at  the  rate  of  five  dollars 
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($5.00)  per  month  provided  that  his  books  and 
accounts  are  in  order  and  posted  for  the  month  pre- 
ceeding  each  regular  meeting  of  the  Board  of  Direc- 
tors: This  salary  to  be  paid  from  the  undivided 
profits  of  the  business  conducted  under  the  Social- 
Welfare  activities. 

Article  IV 
Bonds  of  Officers 
Section  1.  No  bonds  shall  be  required  of  any 
officer  or  Director  except  the  Secretary-Treasurer 
and  he  shall  give  a  bond  through  a  reputable  bond- 
ing company  in  an  amount  satisfactory  to  the  Board 
of  Directors  and  said  bond  shall  be  valid  when 
accepted  and  approved  by  the  Board  of  Directors. 
The  Association  shall  pay  the  premium  for  this 
bond  from  its  Benefit  Funds. 

Article  V 
Qualifications  of  Officers 

Section  1.  Any  member  of  this  Association  shall 
be  eligible  to  any  office  after  he  has  been  a  member 
in  good  standing  for  six  (6)  months  prior  to  such 
election  or  appointment  and  otherwise  qualifies  un- 
der the  Articles  and  By-Laws  of  the  Association. 

Section  2.  No  member  shall  be  eligible  to  hold 
office  to  exceed  two  (2)  years  in  succession  except 
the  Secretary-Treasurer. 
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Article  VI 

Meetings 

Section  1.  The  Board  of  Directors  shall  meet  not 
later  than  the  tenth  day  of  each  month  to  transact 
the  regular  business  of  the  Association.  Five  (5) 
members  of  the  Board  of  Directors  present  at  any 
regular  or  special  meeting  shall  constitute  a  quorum 
for  the  transaction  of  business. 

Section  2.  An  announcement  of  each  regular 
monthly  meeting  of  the  Board  of  Directors  shall  be 
placed  on  the  Refinery  Bulletin  Board  at  least  two 
days  i^rior  to  such  meeting.  All  members  of  this 
Association  are  welcome  to  attend  the  Board  meet- 
ings to  enter  into  a  general  discussion  of  the  busi- 
ness at  hand. 

Section  3.  A  Committee  chairman  who  is  unable 
to  attend  a  Board  meeting  shall  appoint  a  member 
of  his  committee  to  be  present,  said  appointee  shall 
have  full  voting  power. 

Section  4.  Bills  and  claims  against  the  Associa- 
tion may  be  presented  at  any  regular  or  special 
meeting  of  the  Board  of  Directors. 

Section  5.  A  general  meeting  of  the  members  of 
the  Association  may  be  called  at  any  time  by  the 
Board  of  Directors  or  a  petition  requesting  it, 
signed  by  fifteen  (15)  of  the  members  and  presented 
to  the  Board  of  Directors. 

Section  6.  At  a  general  meeting  of  the  Associa- 
tion fifteen  (15)  members  shall  constitute  a  quorum 
for  the  transaction  of  business. 
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Section  7.     An  officer  of  this  Association  can  be 
recalled  by  a  petition  demanding  his  removal  signed 
by  two-thirds  of  the  total  membershij)  presented  at 
a  general  meeting  of  the  association. 

Article  VII 

Qualification  for  Membership 

Section  1.     All  employees  regularly  listed  on  the 

payroll   of   the   Idaho   Refining   Company   and   its 

subsidiary  companies  are  eligible  to  membership  in 

the  Association. 

Section  2.  Any  employee  wishing  to  join  must 
present  to  the  Secretary  an  application  properly 
filled.  This  application  will  be  voted  on  by  the 
Board  of  Directors  at  a  regular  or  special  meeting. 
A  majority  vote  will  confer  membership  on  the 
applicant. 

Article  VIII 
Termination  and  Expulsion 
Section  1.  Termination  of  employment  from  the 
Idaho  Refining  Company  or  its  subsidiaries,  volun- 
tarily or  otherwise,  shall  terminate  membership ;  but 
the  discharge  of  any  member  from  the  employment 
during  disability  or  sickness  shall  not  deprive  such 
member  of  any  benefits  to  which  he  may  be  entitled 
at  that  time. 

Article  IX 
Dues 
Section  1.     Dues  for  a  new  member  shall  be  one 
dollar  ($1.00)  per  month  for  three  months,  after  this 
his  dues  shall  be  fifty  (50)  cents  per  month. 
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Section  2.  Dues  for  old  members  shall  be  fifty 
(50)  cents  per  month.  All  dues  shall  be  deducted 
from  the  member's  pay  check  once  each  month. 

Section  3.  All  dues  of  this  Association  are  to  be 
kept  in  a  special  account  known  as  a  benefit  fund. 
This  fund  shall  be  used  only  for  the  payment  of 
benefits  except  as  otherwise  provided  for  in  these 
By-Laws. 

Section  4.  The  Idaho  Refining  Company  shall 
pay  to  the  Secretary  once  each  month  the  total 
amount  of  dues  collected  from  the  members. 

Article  X 
Benefits 
Section  1.     The  monetary  benefits  to  be  obtained 
by  a  member  of  this  Association  shall  be  as  follows : 

(a)  If  a  member  in  good  standing  becomes  dis- 
abled for  work  by  sickness  or  personal  injury,  he 
shall  receive  nothing  for  the  first  three  (3)  days  of 
disability,  but  if  such  disability  continues  beyond 
three  (3)  days,  he  shall  receive,  beginning  on  the 
fourth  day,  benefits  at  the  rate  of  Twenty-one  Dol- 
lars ($21.00)  per  week  or  fraction  thereof  during 
which  the  disability  continues,  up  to  a  maximum  of 
six  (6)  weeks. 

(b)  Should  such  sickness  or  disability  continue 
beyond  six  (6)  weeks,  and  the  member  has  received 
full  benefits  which  would  accrue  to  him,  he  shall 
receive  as  an  additional  benefit  the  privilege  of  being- 
carried  on  the  roll  as  an  active  paid-up  member  and 
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be  exempt  from  the  payment  of  dues  until  he  re- 
turns to  work  or  at  such  prior  time  as  the  disability 
shall  have  been  removed  to  the  satisfaction  of  a 
rejiutable  physician  selected  by  the  Board  of  Direc- 
tors. 

(c)  In  cases  covered  by  Workmen's  Compensa- 
tion Laws  of  the  State  in  which  the  member  may  be 
employed,  this  association  pays  nothing. 

Section  2.  (a)  Hospital  benefits  to  the  amount 
of  five  dollars  ($5.00)  per  day  shall  be  allowed  to 
any  member  in  good  standing  who  is  confined  to  a 
hospital  by  sickness  or  disability. 

(b)  Hospital  benefits  shall  not  be  paid  on  cases 
covered  by  Workmen's  Compensation  Laws  of  the 
State  in  which  the  member  is  employed. 

(c)  No  sick  or  hospital  benefits  shall  be  paid  on 
cases  of  pregnance  of  a  married  woman  who  may  be 
a  member  of  this  association. 

(d)  No  sick  benefits  or  hospital  benefits  shall  be 
allowed  under  this  Article  when  such  sickness  or 
disability  is  caused  by  immoral  conduct  of  the  mem- 
Ber  or  conduct  unbecoming  a  gentleman  or  of  any 
offense  against  the  Laws  of  the  State  in  which  the 
member  is  employed.  In  the  case  of  any  protest 
or  controversy  of  the  above,  the  Board  of  Directors 
will  make  a  ruling. 

(e)  No  member  shall  receive  more  than  seventy 
dollars  ($70.00)  in  hospital  benefits  in  any  one  cal- 
endar year. 
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Section  3.  If  a  member  in  good  standing  dies,  in 
eases  not  covered  by  the  Workmen's  Compensation 
Laws  of  the  State  in  which  the  member  is  employed, 
his  beneficiary  shall  be  paid  seventy-five  dollars 
($75.00).  The  Secretary-Treasurer  shall  keep  on 
file  the  designated  beneficiary  of  each  member  of  the 
Association. 

Section  4.  In  case  of  contagious  diseases,  where 
the  home  is  quarantined,  a  member  remaining  at 
home  on  account  of  the  disease,  must  when  applying 
for  the  benefits,  have  a  signed  statement  from  the 
health  officer  stating  the  exact  period  of  time  said 
member  had  to  be  absent  from  duty  on  account  of 
quarantine. 

(a)  Quarantine  benefits  to  the  same  amount  as 
sick  benefits  will  be  paid  starting  on  the  fourth  day 
of  quarantine  in  cases  only  where  the  member  is  not 
allowed  to  work. 

(b)  The  member  quarantined  must  conform  to 
the  By-Laws  the  same  as  in  sickness.  A  member 
who  will  entertain  friends  or  visitors  at  their  home 
while  the  house  is  under  quarantine,  shall  upon  the 
case  being  established  against  them  to  the  satisfac- 
tion of  the  Board  of  Directors,  forfeit  all  quarantine 
benefits  entitled  to  them  at  that  time. 

Section  5.  (a)  If  a  member  of  this  association 
in  good  standing,  becomes  sick  or  injured,  he  shall 
notify  the  Secretary  of  this  Association  within  four 
(4)  days  from  the  first  day  of  sickness  or  disability. 
Failing  to  give  such  notice,  he  shall  forfeit  all  claims 
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until  such  time  as  the  Secretary  be  notified.  He 
shall  also  present  to  the  Secretary  if  required  a 
certificate  furnished  by  the  Association,  filled  in  and 
signed  by  a  licensed  physician,  setting  forth  his 
claim  for  the  benefit  and  which  upon  approval  by 
the  Board  of  Directors  shall  constitute  authority 
for  the  Board  to  allow  the  member  all  the  benefits 
due  him  under  the  By-Laws. 

(b)  The  Board  of  Directors,  at  the  time  deemed 
necessary  shall  have  the  power  to  employ  a  sj^ecial 
physician  to  examine  sick  or  disabled  members;  the 
findings  of  said  physician  shall  be  the  basis  for 
compensation.  The  physician  so  employed  shall  be 
X->aid  out  of  the  benefit  funds  of  the  Association. 

Article  XI 
Payment  of  Bills 

Section  1.  All  sums  approved  by  the  Board  of 
Directors  payable  by  this  Association  shall  be  pay- 
able by  check,  signed  by  the  Secretary-Treasurer 
and  countersigned  by  the  President  or  Vice-Presi- 
dent, and  made  payable  to  the  person  or  firm  to 
which  money  is  due. 

The  following  employees  of  this  Association  were 
present  when  these  By-Laws  were  accepted  at  a 
meeting  held  Wednesday,  February  12,  1941. 
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Q.  You  testified  that  you  began  as  secretary- 
treasurer  in  February?  A.     That  is  right. 

Q.  So  the  records  prior  to  the  time  that  you 
became  secretary-treasurer  would  have  been  i:)re- 
pared  by  somebody  else?  A.     Yes. 

Q.  But  they  were  part  of  the  records  that  were 
turned  over  to  you?  A.     That's  right.  [292] 

Q.  AVhat  was  the  first  one  of  these  that  you  pre- 
pared ? 

Mr.  Moyle:     Is  this  still  Exhibit  13? 

Mr.  Penfield:     Yes. 

A.  The  first  one  I  prepared  was  from  the  period 
February  16  to  and  including  February  28. 

Q.  Did  3^ou  receive  instructions  from  Mr.  Porter 
as  to  the  method  of  preparing  these  records  ? 

A.    Yes,  I  did. 

Q.  HaA^e  you  since  prepared  the  records  in  ac- 
cordance with  those  instructions? 

A.    Yes,  I  have. 

Q.  What  is  the  procedure  in  which  these  records 
are  prepared,  and  what  do  they  show? 

A.  Well,  on  the  15th  of  the  month  they  show  the 
dues,  which  is  50  cents  per  month  per  member,  and 
that  is  for  the  members  that  have  been  a  member 
for  three  months,  and  the  first  three  months,  they 
are  charged  a  dollar  a  month,  and  the  cokes,  the 
charges  for  cokes  are  taken  from  the  records  out  in 
the  boiler  house. 

Q.     What  records  in  the  boiler  house  ? 

A.  Well,  we  have  a  ledger  out  there,  and  when- 
ever anyone  wants  to  get  some  cokes  or  cigarettes, 
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why  their  name  is  put  down  and  the  charge  made 
to  them.  If  they  wanted  three  cokes, — 15c, — and 
didn't  have  the  money,  their  name  is  put  down  and 
they  are  charged  15  cents.  [293] 

Q.     Do  they  sign  a  slip? 

A.     Xot  necessarily. 

Q.  Is  there  someone  who  gives  them  the  money 
when  they  want  money  for  a  coke? 

A.    Well,  we  have  a  cash  box  out  there. 

Q.     Who  has  custody  of  that? 

A.  The  boilerhouse  fireman  has  custody  of  that 
cash  box. 

Q.     Who  gives  him  the  money? 

A.  Well,  that  is  received  from  the  selector.  When 
he  runs  low  on  nickels,  he  goes  over  to  the  selector 
and  empties  it  out  and  makes  a  record  of  the  cash 
received,  and  that  way  he  is  reimbursed  until  he 
gets  to  such  a  status  that  he  is  out  of  funds,  then 
I  generally  have  a  fund  there  in  the  office  for  that 
purpose. 

Q.  And  you  give  him  money  on  occasions,  do 
you  ?  A.     Yes. 

Q.  Then,  do  I  understand  you,  that  the  em- 
ployees in  some  instances  put  nickels  into  these 
machines A.    Yes. 

Q.     To  get  the  cokes?  A.     Yes. 

Q.     Is  the  same  true  for  cigarettes? 

A.     Yes. 

Q.     You  have  a  machine  for  cigarettes,  too? 

A.  No,  it  isn't  a  machine.  It  is  in  the  form  of 
a  cabinet  and  [294]  it  has  a  padlock  on  it,  and  of 
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course,    when   they   want    cigarettes,   why   that   is 

opened  and  they  either  pay  cash  or  it  is  charged. 

Q.  Does  the  boiler  room  tireman  have  custody  of 
that — the  key  to  that  ?  A.     Yes. 

Q.  So  in  some  instances,  they  wdll  pay  cash,  and 
in  other  instances,  they  will  draw  the  cash,  is  that 
right  ?  A.     Yes. 

Q.  Does  the  boilerhouse  fireman  turn  over  these 
sli^js  to  you?  A.    Yes,  he  does. 

Q.     Are  they  in  the  form  of  slips,  or  a  list? 

A.  Well,  they  are  a  list  of  them.  For  instance, 
the  fireman  might  be  on  there  for  a  period  and  the 
charges  that  are  made  on  his  run  are  just  tabulated 
right  in  a  line  or  in  a  list,  and  that  of  course,  is 
checked.  His  charges  are  checked  against  his 
change  when  the  next  fireman  comes  on. 

Q.  And  then  he  turns  over  to  you  the  cash  and 
the  amounts  that  have  been  advanced  with  the  names 
of  the  employees  to  whom  they  have  been  advanced  % 

A.     Well,  I  pick  up  the  charges  twice  a  month. 

Q.     You  pick  them  up  from  him  %  A.     Yes. 

Q.  Do  you  pick  up  the  cash  from  the  machine, 
too? 

A.  No,  he  takes  care  of  that,  although  at  the  end 
of  the  month  [295]  I  pick  up  the  cash  and  leave 
him  five  dollars. 

Q.  With  respect  to  these  charges  you  pick  up, 
what  do  you  do  with  them  ? 

A.  Well,  they  are  totalled  up  and  tabulated  on 
this  list  twice  a  month. 

Mr.  Moyle :     That  is  Exhibit  13. 
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Q.  (Mr.  Penfield,  continuing)  :  How  do  you  get 
up  the  list?  I  notice  in  this  one  corner  you  have 
a  list  of  names.  Where  do  you  get  that  list  of 
names  ? 

A.  I  generally  take  it  right  from  the  payroll,  due 
to  the  fact  that  it  is  more  convenient  for  the  payroll 
clerk  to  have  them  in  alphabetical  order  or  the  way 
she  has  them  in  the  payroll  books. 

Q.  You  take  a  list  of  the  entire  payroll  of  the 
company?  A.     Yes,  sir. 

Q.  Then  what  do  you  do  with  these  charges  when 
you  get  them?  You  have  one  for  cigarettes  and 
one  for  cokes, — you  pick  them  both  up  from  the 
boiler  room  fireman? 

A.  Yes,  I  total  them  up,  and  whatever  their 
charges  are  for  the  15-day  period.  If  it  is  cigarettes 
— here  is  one,  cigarettes,  cokes,  laundry,  that  is  all 
figured  here,  and  their  dues,  and  then  I  make  a 
total  of  the  entire  deductions  there. 

Q.  And  you  put  that  by  the  employee's  name — 
the  particular  employee's  name  for  whom  you  have 
a  charge  slip,  is  that  right? 

A.     That's  right.  [296] 

Q.  So  some  of  them  may  not  have  any  charges, 
and  some  of  them  will  ?  A.     That  is  true. 

Q.  Who  gets  the  profits  from  the  sale  of  cig- 
arettes and  cokes  and  other  soft  drinks  ? 

A.     The  Association. 

Q.     Do  they  own  the  machine  ?  A.     Yes. 

Q.  Does  the  Association  have  a  laundry  conces- 
sion ? 
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A.  Well,  I  don't  know  whether  you  would  call 
it  a  concession  or  not,  but  we  have  the  laundryman 
pick  up  laundry  there,  and  of  course,  the  Association 
gets  a  discount  from  the  total  amount  of  the  laundry 
during  the  month. 

Q.     Whose  laundry  do  they  pick  up*? 

A.     They  pick  up  laundry  from  the  employees. 

Q.  The  employees  of  the  Idaho  Refining  Com- 
pany ?  A.     Yes. 

Q.     Do  they  pick  up  this  laundry  out  at  the  jolant  ? 

A.     Yes. 

Q.     And  deliver  it  out  there,  also?  A.     Yes. 

Trial  Examiner  Riemer:  Is  that  a  family  laun- 
dry, or  just 

A.  Well,  it  is  mostly — they  send  their  greasy 
overalls  and  coveralls. 

Trial  Examiner  Riemer:     Their  work  clothes'? 

[297] 

The  Witness :     Yes. 

Q.  (Mr.  Penfield,  continuing)  :  Could  they  send 
their  family  clothes,  also  ? 

A.     To  my  knowledge,  they  can. 

Q.     Do  they  ever,  to  your  knowledge? 

A.  Well,  I  couldn't  say  "yes"  or  "no"  on  it. 
It  seems  to  me  that  one  or  two  of  them  have;  that 
can  be  picked  up  and  the  charges  run  through  their 
payroll. 

Q.  You  mean  that  they  would  pick  them  up  at 
the  employees'  homes?  A.     That's  right. 

Q.     Then  how  are  these  charges  submitted  ? 
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A.  Well,  twice  a  month,  the  National  Laundry 
presents  a  bill,  giving  the  list  of  all  employees  who 
have  had  any  laundry  during  this  period.  They 
list  their  names  and  amounts  due,  and  that  of  course, 
is  run  on  this  list  as  a  payroll  deduction. 

Q.  As  I  understand  it,  they  submit  you  an  item- 
ized list  of  the  work  done  during  that  particular 
two  weeks'  period"? 

A.     Yes,  for  the  employees. 

Q.  With  the  amounts  beside  it,  and  what  do  you 
do  with  those  amounts? 

A.  Well,  those  amounts  on  the  bill  are  tabulated 
on  this  sheet  opposite  their  names  in  the  column 
headed, 

Q.     In  the  column  headed  "Laundry"? 

A.     Laundry.  [298] 

Q.  What  do  you  have  in  this  column  headed 
"Total"? 

A.  That  is  the  total  of  it.  That  is  cigarettes, 
cokes,  and  laundry,  for  each  individual  member 
and  employee. 

Q.  And  you  say  you  make  this  up  twice  a 
month  ? 

A.     Yes,  sir. 

Q.  Do  the  sheets  that  you  make  up  on  the  first 
have  any  item  for  dues  ?  A.     No. 

Q.     Do  the  sheets  that  you  make  up  on  the  15th? 

A.     Yes. 

Q.     Otherwise,  they  are  the  same? 

A.     That's  right. 
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Q.  Then  you  tabulate  the  amounts  for  each  in- 
dividual due  jovl"^. 

A.    Yes. 

Q.     What  do  you  do  with  them  then? 

A.  Then  this  record  is  turned  over  to  the  pay- 
roll clerk. 

Q.     What  does  the  payroll  clerk  do? 

A.  Well,  she  just  makes  these  charges  on  the 
payroll  sheet  with  the  total  deductions  there  that 
I  have  listed  on  here. 

Q.  And  then  on  the  basis  of  those  sheets,  are 
those  amounts  deducted  from  the  employees'  sal- 
aries ? 

A.     Yes. 

Q.  On  what  days  of  the  month  do  you  turn  over 
these  sheets  to  the  payroll  clerk? 

A.  Generally  on  the  16th  or  the  day  following 
the  15th,  in  the  [299]  middle  of  the  month,  and  also 
the  last  day  of  the  month,  which  would  be  the  first 
of  the  succeeding  month. 

Q.  Then  do  you  receive  money  from  the  payroll 
clerk  ? 

A.  Yes,  she  gives  me  a  check  for  the  total  of  all 
deductions  she  makes. 

Q.     The  total   amount   of  all   those   deductions? 

A.     Yes. 

Q.     And  what  do  you  use  that  money  for? 

A.  Well,  we  use  that  money  to  pay  the  laundry 
bill,  pay  the  bottling  companies,  and  cigarette  com- 
panies here  that  furnishes  us  with  things  here  that 
we  use  out  there. 
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Q.  There  is  a  profit  from  the  laimdry  and  the 
cigarette  and  the  coke  machines,  is  there  ? 

A.     Yes. 

Q.  Then  will  there  normally  be  a  surplus  each 
time  after  you  have  paid  off  these  bills'? 

A.     Yes. 

Q.     And  what  is  done  with  that? 

A.     That  surplus  is  run  into  the  Welfare  Fund. 

Q.     What  is  the  Welfare  Fund? 

A.  The  Welfare  Fund  is  used  for — well,  to 
create  better  feeling  among  the  employees  through 
putting   on  recreational  activities. 

Q.  Does  it  have  any  specific  uses  or  is  it  a  qvies- 
tion  for  the  employees  to  vote  on?  [300] 

A.  It  is  a  question  for  the  employees  to  vote  on, 
what  they  want  to  do  with  the  surplus. 

Q.  All  the  profits  that  you  make  go  into  that 
fund?  A.     Yes. 

Q.     What  do  you  do  with  the  dues? 

A.  All  the  amounts  that  are  collected  from  dues 
are  run  into  the  Benefit  Fund. 

Q.     What  is  the  Benefit  Fund  used  for? 

A.  The  Benefit  Fund  is  used  for  to  pay  bene- 
fits to  employees  that  have  been  laid  off  due  to  sick- 
nesses or  in  case  of  death,  they  receive  some  death 
benefits, — their  beneficiaries  receive  them. 

Q.  What  are  the  benefits  which  are  paid?  What 
will  the  workers  receive  in  case  of  sickness,  or  in 
case  of  death? 

A.     In  case  of  sickness  where  they  are  not  in  the 
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hospital,  they  get  $3  a  day  after  a  waiting  period 
of  3  days  up  to  a  maximum  of  $49,  and  if  they  are 
in  the  hospital  due  to  sickness  or  accident  or  illness, 
they  get  $3.50  per  day  after  the  first — well,  that 
starts  right  from  the  beginning;  they  don't  have 
any  waiting  period  on  that.  [301] 

Q.  (Mr.  Penfield)  :  You  testified  that  on  the 
15th,  the  deductions  are  made  for  dues,  and  would 
this  list  of  July  1  to  Jul}^  15  show  all  of  the  em- 
ployees who  are  members  of  the  Idaho  Refining 
Compan}^  Employees  Benefit  &  Labor  Association? 

A.    Yes. 

Q.  Could  you  also  ascertain  whether  there  were 
any  employees,  or  what  employees,  were  not  mem- 
bers of  the  Association? 

A.     Yes. 

Q.     And  how  could  you  ascertain  that? 

A.  Well,  if  they  are  not  a  member  of  the  Asso- 
ciation on  the  line  opposite  their  dues,  there  isn't 
any  amount  put  in  there.  It  is  just  left  blank.  No 
dues  are  charged. 

Q.  So  that  in  each  instance  where  dues  had  been 
charged,  that  would  indicate  that  that  particular 
person  is  a  member  of  the  Association? 

A.     Yes. 

Q.  I  call  your  attention  to  Board's  Exhibit  13 
for  identifica-  [302]  tion  the  first  few  pages,  and 
ask  you  if  those  pages  show  that  employees  of  the 
Western  Gateway  Storage  are  members  of  the  As- 
sociation ? 

A.    Yes,  they  are. 
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Q.     Is  one  of  those  employees  C.  E.  Henninger? 

A.     Yes. 

Q.     Who  is  Mr.  Henninger? 

A.     He  is  the  dock  foreman. 

Q.  Do  these  records  also  show  that  employees 
of  the  Idaho  Gas  &  Oil  Company  are  members 
of  the  Association? 

A.     Yes. 

Q.  Do  they  also  show  that  employees  of  the 
Covey  Gas  &  Oil  Company  are  members  of  the 
Association  ? 

A.     Yes. 

Q.  On  page  2  of  Board's  Exhibit  13  for  iden- 
tification, there  is  also  a  list  of  employees.  Does 
this  list  show  whether  or  not  Kermit  Rice  is  a 
member  of  the  Association? 

A.     Yes,  it  does. 

Trial  Examiner  Riemer:  What  is  the  date  of 
that? 

Mr.  Penfield:  This  is  July  1  to  July  15,  1942. 
This  should  be  marked  for  identification  as  Board's 
Exhibit  next  in  order. 

(Whereupon  the  documents  hereinabove  re- 
ferred to  were  marked  as  Board's  Exhibit  14A, 
14B  and  14C  for  identification.)   [303] 

Q.  (Mr.  Penfield,  continuing)  Who  is  Mr.  Ker- 
mit Rice? 

A.  Why,  he  is  the  head  of  the  garage  out  there. 
I  don't  know  what  his  official  title  is. 

Q.  Does  this  list  show  Mr.  E.  V.  Smith  is  a 
members  of  the  Association?  A.     Yes. 
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Q.     Who  is  Mr.  E.  V.  Smith? 

A.     He  is  now  the  plant  superintendent. 

Q.  Does  it  show  that  Mr.  W.  A.  Sheppard  is  a 
member  of  the  Association? 

Mr.  Moyle :  I  think  that  the  record  itself  would 
show  as  the  best  evidence.  He  has  explained  the 
manner  in  which  it  can  be  determined  from  the 
list  itself. 

Trial  Examiner  Riemer:     Off  the  record. 
(Discussion  off  the  record) 

Trial  Examiner  Riemer:  On  the  record.  For 
the  purpose  of  expediting  the  proceedings,  the  Ex- 
aminer declares  a  ten-minute  recess  so  counsel  can 
look  over  some  documents  of  the  Association. 

(Whereupon,  at  this  time  a  short  recess  was 
taken,  after  which  proceedings  were  resumed 
as  follows:) 

Trial  Examiner  Riemer:     On  the  record. 

Q.  (Mr.  Penfield)  Does  it  show  that  Mr.  H. 
B.  Sheets  is  a  member  of  the  Association? 

Trial  Examiner  Riemer:  Let  the  witness  answer 
the  previous  [304]  question  about  Sheppard. 

The  Witness:     He  is  not  a  member,  no. 

Q.  (Mr.  Penfield,  continuing)  Who  is  H.  B. 
Sheets? 

A.  He  is  an  employee  out  at  the  refinery.  I  don't 
know  what  his  official  capacity  is  there. 

Q.     Does  the  record  show  him  as  a  member? 

A.    Yes. 
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Q.     AYho  is  A.  V.  Simpson? 

Trial  Examiner  Riemer:  There  is  no  point  in 
asking  "Who  is  H.  B.  Sheets".  Is  he  a  member 
of  the  Association? 

Mr.  Penfield :  I  asked  him  and  he  couldn  't  iden- 
tify him.  We  will  have  to  identify  him  somewhere 
else. 

Q.  (Mr.  Penfield,  continuing)  Who  is  A.  V. 
Simpson,  if  you  know? 

A.  Yes,  I  know  who  he  is.  He  is  some  foreman 
out  there  at  the  plant. 

Q.     Who  is  B.  J.  Albertson? 

A.  He  is  now  the  treasurer  of  the  Idaho  Re- 
fining Company. 

Q.     Was  he  treasurer  during  this  period  ? 

A.     Yes. 

Q.  Does  your  record  show  that  he  was  a  mem- 
ber ?  A.    Yes. 

Q.     Who  is  F.  L.  Farnsworth? 

A.     He  is  a  chemist. 

Q.     Does  this  sheet  show  that  he  was  a  member? 

[305] 

A.    Yes. 

Trial  Examiner  Riemer:  Excuse  me,  Mr.  Pen- 
field.  Before  you  go  any  further,  you  are  examin- 
ing the  witness  on  the  period  of  July  1  to  July  15, 
1942,  which  is  Board's  Exhibit  14A,  B  and  C. 

Mr.  Penfield:  Yes,  I  thought  of  introducing 
them  together.  Perhaps  I  should  introduce  them 
now. 
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Trial  Examiner  Riemer:     I  wish  that  you  would. 

Mr.  Merrill:  We  object  to  the  introduction  on 
the  ground  that  they  are  wholly  immaterial  for  any 
purpose  because  they  contain  information  or  names 
of  individuals  at  a  date  long  after  the  alleged 
happening  of  anything  in  the  complaint,  and  even 
after  the  filing  of  the  complaint. 

Trial  Examiner  Riemer:  I  will  reserve  my  rul- 
ing for  the  time  being  on  Board's  Exhibit  14A,  B 
and  C  for  identification. 

Mr.  Penfield:  I  offer  this  as  Board's  Exhibit 
next  in  order. 

Trial  Examiner  Riemer:  What  are  you  offer- 
ing? 

Mr.  Penfield:  I  am  offering  this  list  entitled 
"Idaho  Refining  Company  Employees  Benefit  & 
Labor  Association  Payroll  Deductions  July  1  to 
July  15,  1942". 

Trial  Examiner  Riemer:  That  is  Board's  Ex- 
hibit 14.  I  have  reserved  ruling  on  that  for  the  time 
being. 

Mr.  Penfield:  I  would  like  to  have  this  marked 
for  identification. 

(Whereupon  the  document  hereinabove  [306] 
referred  to  w^as  marked  as  Board's  Exhibit 
15A,  B  and  C  for  identification.) 

Q.  (Mr.  Penfield.)  I  show  you  what  has  been 
marked  for  identification  as  Board's  Exhibit  15 A, 
B  and  C  and  ask  you  what  it  is. 

A.     It  is  a  list  of  employees  with  their  payroll 
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deductions  for  the  period  of  October  1  to  October 

15.  1941. 

Q.  And  is  that  list  prepared  in  a  similar  fash- 
ion to  Board's  Exhibit  14? 

A.     By  all  indications,  it  is. 

Q.  Is  that  a  list  from  the  official  records  of  the 
Association  which  were  in  yonr  custody  f 

A.     Yes. 

Q.  Does  this  list  differ  in  any  way  from  the 
other  lisf? 

A.     There  might  have  been — 

Mr.  Moyle:     The  list  speaks  for  itself. 

Mr.  Penfield:  I  want  the  record  to  show  on  this 
list  that  there  was  a  column  headed  "candy"  and 
there  was  no  such  column  on  the  other  list. 

Mr.  Mojde :     Is  that  important  ? 

Mr.  Penfield:  It  isn't  a  question  of  whether  or 
not  it  is  important.  I  want  the  record  to  be  clear. 

Q.  (Mr.  Penfield,  continuing)  How  does  it 
happen  that  there  is  an  item  ''candy"  on  this  one, 
and  not  on  Board's  14  for  identification'?  [307] 

Mr.  Merrill:  We  object  to  that  on  the  ground 
that  it  would  be  a  pure  conclusion  of  the  witness. 
He  has  already  testified  that  he  didn't  become  asso- 
ciated with  this  office  until  February,  1942  and 
this  has  to  do  with  1941. 

Trial  Examiner  Eiemer:     Sustained. 

Q.  (Mr.  Penfield,  continuing)  Does  the  name 
F.  L.  Copening  appear  on  this  list? 

A.     Yes. 

Q.     Who  is  Mr.  Copening? 
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A.  At  the  time  of  this  report — I  wouldn't  say 
at  the  time  of  this  report,  either, — but  when  I  first 
became  employed  he  was  the  secretary  of  the  Idaho 
defining  Company.  He  is  now  in  the  Army. 

Q.     Does  this  list  show  that  he  is  a  member? 

A.  He  was  a  member  at  that  time,  according  to 
that. 

Q.     Who  is  G.  L.  Farnsworth? 

Trial  Examiner  Riemer:  Isn't  that  F.  L.  Farns- 
worth  ? 

Mr.  Penfield :     It  is  either  a  G  or  a  C,  on  here. 

A.     He  is  a  chemist. 

Q.  Does  this  list  show  Kermit  Rice  was  a  mem- 
ber ?  A.     Yes. 

Q.  Does  it  show  that  A.  V.  Simpson  was  a  mem- 
ber? 

Mr.  Merrill:  We  object  to  the  form  of  that 
question  on  the  ground  that  it  calls  for  a  conclu- 
sion of  the  witness.  The  most  that  the  witness  can 
say  is  to  read  the  list  which  has  [308]  been  offered 
in  evidence,  and  that  the  name  appears  thereon. 

Trial  Examiner  Riemer:  Sustained.  Does  it 
show  a  deduction  for  Association  dues,  put  it  that 
way. 

Mr.  Penfield:  I  think,  Mr.  Examiner,  that  my 
chief  purpose  in  naming  these  persons  at  this  time 
was  merely  to  show  their  position,  and  in  view  of 
the  fact  that  in  many  instances  they  are  the  same 
as  with  respect  to  Board's  Exhibit  14  for  identifica- 
tion, there  is  no  point  in  going  through  this. 
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Trial  Examiner  Riemer:     All  right. 

Q.  (Mr.  Penfield,  continuing)  Does  this  list 
show  that  employees  of  the  Western  Gateway  Stor- 
age were  members  of  the  Association? 

A.     Yes. 

Q.  Does  it  show  that  the  employees  of  the  Idaho 
Gas  &  Oil  Company  were  members  of  the  Asso- 
ciation ? 

A.     Yes. 

Q.  Does  it  show^  that  employees  of  Covey  Gas  & 
Oil  Company  were  members  of  the  Association? 

A.     Yes. 

Mr.  Penfield :  I  offer  this  in  evidence  as  Board 's 
Exhibit  15. 

Trial  Examiner  Riemer:  Has  the  respondent  a 
position  with  respect  to  this? 

Mr.  Moyle.     We  have  no  objection. 

Trial  Examiner  Riemer :  With  respect  to  Board 's 
Exhibit  14,  [309]  are  you  renewing  your  objec- 
tion to  that? 

Mr.  Moyle:     Yes,  your  Honor. 

Trial  Examiner  Riemer:  May  I  see  the  plead- 
ings, please? 

The  objection  to  Board's  Exhibit  14  is  sustained. 
Board's  Exhibit  15  may  be  admitted  in  evidence. 

Mr.  Penfield:  Mr.  Examiner,  I  submit  that  that 
is  properly 

Mr.  Moyle:  May  I  interrupt  to  inquire  if  it  is 
permissible  to  argue  with  the  Examiner's  rulings 
after  the  ruling? 

Trial  Examiner  Riemer:     It  just  depends  on  the 
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decision  of  the  Examiner.  Sometimes  attorneys 
don't  like  the  rulings.  It  is  perfectly  apparent  why 
I  ruled  as  I  have.  The  complaint  is  dated  June  24, 
and  the  proposed  exhibit  is  dated  July  1.  I  think 
that  we  can  go  on  now  with  the  hearing. 

Mr.  Penfield:     I  would  like  to  have  this  docu- 
ment marked  for  identification. 

(Whereupon  the  document  hereinabove  re- 
ferred to  was  marked  as  Board's  Exhibit  16A, 
B  and  C  for  identification.) 

(Whereupon  the  document  heretofore 
marked  Board's  Exhibit  14  ABC  for  identi- 
fication was  refused.) 

(Whereupon  the  document  heretofore 
marked  Board's  Exhibit  15 A,  B  and  C  for  iden- 
tification was  received  in  evidence.) 


BOARD'S  EXHIBIT  No.  15-A 

IDAHO  REFINING  COMPANY 

EMPLOYEES  BENEFIT  AND  LABOR  ASSOC. 

PAYROLL  DEDUCTIONS 

Period  of  Oct.  1  to  Oct.  15,  1941 


Dues 

Candy 

Cokes 

Laundry 

Total 

Anderson,  John 

.50 

1.55 

2.05 

Archibald,  Leo 

.50 

.50 

Ayres,  James 

.50 

.25 

.75 

B rower,  K.  C. 

.50 

.50 

Baldwin,  V.  A. 

.50 

.70 

1.20 

Bailey,  Harold 

.50 

4.50 

.70 

5.10 

Burkholder,  Pat 

.50 

.25 

.17 

Berrett,  Reed 

.50 

.50 

vs.  Idaho  Refining  Co. 
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Payroll  Deductions- 

—Period  of  Oct.  1  to  Oct.  15, 

1941— (Cont'd) 

Dues 

Candy 

Cokes 

Laundry 

Total 

Brown,  E.  K. 

.50 

.80 

1.30 

Campbell,  Guy 

1.00 

1.00 

Christman,  C.  R. 

.50 

.90 

1.40 

m           1              T-»               1  J  -n          r\ 

-0- 
1.75 

Campbell,  W.'d. 

T5-        -U- 

.50 

.25 

1.00 

Cornia,  Boyd 

.50 

.50 

Copening,  F.  L. 

.50 

.30 

.80 

Davis,  Howard 

1.00 

1.00 

Dern,  Fred 

.50 

1.00 

1.40 

2.90 

Devereaux,  U. 

.50 

.10 

.40 

1.00 

Dixon,  Gwen 

1.00 

.10 

1.10 

Downey,  James 

.50 

*.50 

Duncan,  Haskell 

.50 

.50 

1.00 

-0- 

-0- 

Ellingford,  Victor 

.50 

.25 

.75 

Evans,  John 

.50 

.50 

Farnsworth,  G.  L. 

.50 

.50 

Fowler,  Leonard 

.50 

.45 

.95 

Greserson,  Chris  R. 

1.00 

1.00 

Grimmett,  Ed 

.50 

.50 

Hammond,  Jt;rry 

-0- 

-0- 

Hancock,  Elijah 

.50 

.17 

1.25 

Hanson,  Clarence 

.50 

.10 

1.00 

.40 

2.00 

Heckert,  Arthur 

.50 

.50 

Hendricksen,  H.  H. 

.50 

.80 

1.50 

2.80 

Hill,  Carl 

.50 

.50 

Holder,  Vaughn 

.50 

.50 

Horrell,  Dana  W. 

.50 

1.87 

*2.37 

Jackson,  Laron 

.50 

.30 

.80 

-0- 

-0- 

McMillan,  Al 

1.00 

*1.00 

McMillan,  Wm. 

.50 

.50 

Merrill,  Stanley 

.50 

.85 

3.05 

4.40 

Mick,  A.  H. 

.50 

.30 

.80 

Miller,  A.  H. 

.50 

.50 

24.00 
cle. 

4.70 

8.55 

11.20  1.87 

48.32 

*  Figures  in  cir 
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22.00 

Dues 

Candy 

Cokes 

Laundry 

Total 

Miller,  R.  B. 

.50 

.50 

Miller,  W.  M. 

.50 

.15 

.70 

1.35 

Mills,  Kay 

.50 

.20 

.50 

1.20 

Miner,  S.  R. 

.50 

2.85 

1.65 

5.00 

Moyle,  Bob 

.50 

1.55 

2.05 

Norton,  Wilmer 

.50 

.20 

1.55 

.50 

2.75 

Patterson,  Bob 

.50 

.50 

Pearson,  Vess 

.50 

.30 

1.60 

2.40 

Peters,  Delmar 

.50 

.05 

.65 

.60 

1.80 

Peterson,  John  H. 

.50 

.35 

.85 

Pope,  Max 

.50 

.55 

1.05 

Primbs,  Valerie 

.50 

.10 

.60 

Parker,  N.  W. 

.50 

1.85 

.35 

2.70 

Ray,  John 

1.00 

1.00 

Rice,  Kermit 

.50 

.50 

-0- 

-0- 

Sequine,  Harley 

.50 

•.50 

Sherman,  Francis 

.50 

1.00 

.90 

2.40 

Shreve,  A.  R. 

.50 

1.85 

2.35 

Simpson,  A.  V. 

.50 

1.40 

.75 

2.65 

Smith,  E.  V. 

.50 

1.50 

.80 

2.80 

■Sorenaon,  ■  Allen 

-0- 

-0- 

Sorenson,  Rupert 

.50 

.90 

.50 

1.90 

Stanger,  P.  P. 

.50 

.40 

.90 

Stewart,  Cleone 

1.00 

.10 

1.10 

Smith,  P.  G. 

.50 

.40 

.20 

1.10 

Wagstaff,  Radford 

.50 

.20 

.70 

Wells,  Norman 

1.00 

.60 

.80 

2.40 

Whitesides,  M.  D. 

.50 

4.50 

5.00 

Williams,  Waldon 

.50 

.25 

3.65 

2.25 

6.65 

Wright,  Harold 

.50 

.60 

.70 

1.80 

-0- 
1.00 

-0- 

P.  W.  Carlson 

.10 

1.10 

Wayne  Douglas 

.50 

.15 

*.65 

Oran  Thomas 

1.00 

.70 

1.70 

Wayne  Nord 

1.00 

.75 

.80 

2.25 

Martha  White 

.10 

.10 

*  Figures  in  cirde. 
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Payroll  Deductions— Period  of  Oct.  1  to  Oct.  15, 1941— (Cont'd) 


Dues 


Bernice  Carl 
Sophie  Jordan 
C.  H.  Bergman 
Glenn  Hamilton 
J.  K.  Jensen 
Leland  Stanford 


u.m 


Candy 

Cokes 

Laundry 

Total 

.05 

.05 

.05 

.05 

.15 

.15 

.10 

.40 

.50 

.35 

.25 

.60 

.10 

29.70 

.10 

6.65 

32.35 

443.0^ 

39.?    iM 

•  Figures  in  circle. 
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15-C 

42.00 

Dues 

Candy 

Cokes 

Laundry 

Total 

Western  Gateway  Storage 

Chastain,  James 

.50 

.50 

Collins,  A.  W. 

.50 

.55 

.40 

1.45 

Fricke,  Jerry 

.50 

1.50 

2.00 

Hall,  George  J. 

.50 

.50 

1.00 

Henninger,  C.  E. 

.50 

.80 

1.30 

Mills,  Howard 

.50 

1.95 

.80 

3.25 

Porter,  Earl 

0 

2.10 

2.10 

Sheets,  H.  B. 

.50 

.15 

.50 

1.15 

3.50 

.65 

5.30 

3.30 

12.75 

Idaho  Gas  &  Oil  Company 

Robson,  Delbert 

.50 

.50 

Thompson,  Harvey 

.50 
1.00 

.50 
100 

Covey  Gas  &  Oil  Co 

Jones,  H.  C. 

.50 

.50 

Jones,  Joe 

.50 

.50 

Johnston,  Virginia 

.50 

.50 

Porter,  Leah 

.50 

.50 

Smith,  Orla  Mae 

1.00 
3.00 

.05 

1.87 

1.05 
3.05 

49.00 

7.35 

37.65 

33.00 

128.87 

[Figures 

in  circle]  : 

39.25 
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Q.  (Mr.  Penfield,  continuing)  I  show  you 
Board's  Exhibit  16A,  B  and  C  for  identification, 
and  ask  you  if  you  will  tell  us  what  it  is  ?  [310] 

A.  This  is  a  list  of  the  employees  of  the  Idaho 
Refining  Company,  Western  Gateway  Storage  Com- 
pany, Idaho  Gas  &  Oil  Comi3any,  Covey  Gas  &  Oil 
Company,  Payroll  Deductions  for  the  Period  June 
1  to  June  15,  1942,  including  deductions  for  dues, 
cigarettes,  cokes  and  laundry. 

Q.  Is  it  prepared  in  identically  the  same  manner 
as  Board's  Exhibit  14  for  identification? 

A.    Yes. 

Q.  Is  it  also  part  of  the  official  records  of  the 
Association  ?  A.     Yes. 

Mr.  Penfield :     I  offer  this  in  evidence. 

Trial  Examiner  Riemer:  The  Board  has  offered 
Exhibit  16A,  B  and  C  for  identification. 

Mr.  Merrill:  We  object  to  it  on  the  grounds  that 
it  is  incompetent,  and  pertains  to  matters  happening 
after  the  allegations  in  the  complaint  with  reference 
to  this  matter,  and  is  immaterial  for  any  purpose. 

Mr.  Penfield:  Well,  I  don't  think  that  I  am 
wrong  on  the  time  of  the  complaint.  This  happens 
to  contain  periods  before  the  issuance  of  the  com- 
plaint. 

Trial  Examiner  Riemer:  The  objection  is  over- 
ruled. It  may  be  admitted  and  marked  in  evidence 
as  Board's  Exhibit  16A  to  C,  inclusive. 

(Whereupon  the  document  heretofore  marked 
as  Board's  Exhibit  16- A,  B  and  C,  for  identifi- 
cation, was  received  in  evidence.)  [311] 
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BOARD'S  EXHIBIT  No.  16-A 

IDAHO  REFINING  COMPANY 
POCATELLO,  IDAHO 

EMPLOYEE   BENEFIT  AND   LABOR  ASSOCIATION- 
PAYROLL  DEDUCTIONS 

Period  from  June  1st  to  June  5,  1942 

Name  Dues  Cig.  Cokes  Laundry  Total 

Western  Gateway  Storage  Employees 


Collins,  A.  Warren 

.50 

1.30 

1.05 

1.05 

3.90 

Gregor,  Richard  C. 

.50 

2.03 

1.80 

4.33 

Fricke,  Harold 

.50 

.40 

.90 

Hall,  Geo.  J. 

.50 

1.96 

4.20 

6.66 

Henninger,  C.  E. 

.50 

.75 

1.25 

Jensen,  J.  K. 

.50 

.86 

1.25 

2.61 

Morris,  JackD. 

.50 

1.25 

.85 

2.60 

Porter,  Earl  B. 

.50 

.99 

.45 

1.94 

Pope,  Lester,  D. 

.50 

1.45 

1.70 

3.65 

4.50  8.59        12.85  1.90        27.84 

Idaho  Gas  and  Oil  Company  Employees 
Harvey  Thompson  .50  .50 

Covey  Gas  and  Oil  Company  Employees 


Jones,  H.  C. 

.50 

.56 

1.06 

Porter  Leah 

.50 

.50 

1.00 

.56 

1.56 

Summary : 

Cash  Received: 

Dues 

41.50 

Idaho  Refining  Co. 

Cig. 

60.18 

(B  J.  50c) 

156.63 

Coke 

71.10 

Western  Gateway  27.84 

Laundry 

44.25 

Idaho  Gas 

.50 

a/c  Rec 

7.83 

Coveys 

3.29 

Cash  Sales 

218.26 

224.86 
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Accounts  Receivable : 
George  E.  Howell       .50 
Forward  6.10 


224.86 


BOAED'S  EXHIBIT  No.  16-B 
IDAHO  REFINING  COMPANY 
POCATELLO,  IDAHO 
EMPLOYEE   BENEFIT  AND  LABOR  ASSOCIATION- 
PAYROLL  DEDUCTIONS 
Period  from  June  1st  to  June  15,  1942 


Name 

Dues 

Cig. 

Cokes 

Laundry 

Total 

Moss,  Samuel  P.  Jr. 

.50 

.50 

McNurlen,  C.  E. 

.50 

1.30 

1.80 

McMullin,  Daryl  J. 

.50 

1.30 

1.80 

McMillan,  Wm. 

.50 

.50 

Newman,  Kirby 

.50 

'.73 

1.45 

2.68 

Oliver,  James 

.50 

.65 

1.65 

Pope,  Max 

.50 

.15 

1.00 

2.00 

3.65 

Peters,  Delmer 

.50 

.75 

1.15 

.50 

2.90 

Pearson,  Vess 

.50 

.25 

2.55 

3.30 

Primbs,  Valerie 

.50 

.60 

1.10 

Parson,  L.M. 

Rice,  Kermit 

.50 

.50 

Roberts,  Jr.  Fred 

Rotering,  Ann  Marie 

Smith,  E.  V. 

.50 

.88 

1.20 

2.58 

Smith,  P.  G. 

.50 

1.98 

.45 

2.90 

Sheppard,  W.  A. 

Sheets,  H.  B. 

.50 

1.58 

.35 

1.10 

3.53 

Simpson,  A.  V. 

.50 

1.45 

2.50 

.95 

5.40 

Sherman,  Francis 

.50 

.25 

.75 

Shreve,  A.  R. 

.50 

2.14 

1.65 

1.85 

6.14 

Sorenson,  Rupert,  A. 

.50 

5.50 

2.35 

8.35 

Smart,  Earl 

.50 

.40 

.90 

Schindele,  Louis 

.50 

.75 

1.25 
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1st  to  June  15,  1942 — (Continued) 

Name 

Dues 

Cig. 

Cokes 

Laundry 

Total 

Stewart,  Cleone 

.50 

3.31 

.10 

2.75 

6.66 

Spraker,  William  E 

.       .50 

.50 

Summers,  Ernest 

.50 

.28 

5.30 

6.08 

Thomsen,  J.  A. 

.50 

.50 

Thomas,  Freeman 

.15 

.15 

Thomas,  Oran 

.50 

2.60 

1.60 

4.70 

Williams,  Waldon 

.50 

1.61 

4.30 

.85 

7.26 

Wright,  Harold 

.50 

1.70 

.25 

2.45 

Whitesides,  M.  D. 

1.29 

1.00 

2.80 

5.09 

Warnick,  Jesse  Ralph     .50 

.50 

Westergard,  William  E. 

Vaughn,  Harold  S. 

Werrick,  Devon 

VanVoorhis,  Laur- 

ence C. 

.50 

35.50 

.85 

1.35 

488.4S 

OO.'ctO 

51.03 

58.25 

42.35 

187.13 

188.13 

BOARD'S  EXHIBIT  No.  16-C 

IDAHO  REFINING  COMPANY 
POCATELLO,  IDAHO 
EMPLOYEE   BENEFIT   AND  LABOR  ASSOCIATION- 
PAYROLL  DEDUCTION 
From  to  1942 


[Dates 

lUlegible] 

Name 

Dues 

Cig.             Cokes 

Laundry 

Total 

Anderson,  John 

.50 

4.33          8.40 

.40 

13.63 

Albertson,  B.  J. 

.50 

.50 

Baldwin,  V.  A. 

.50 

.15            .45 

1.10 

Bailey,  Harold 

.50 

.84            .30 

.60 

2.24 

Bergman,  Clarence 

.50 

7.60            .10 

.80 

4.00 

Brown,  E.  H. 

.50 

1.60 

2.10 

Baum,  Clark 

4.00 

4.00 

Cozad,  I.  R. 

1.00 

3.90 

4.90 

400 
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Carlson 

) 

Name 

Dues 

Cig:. 

Cokes 

Laundry 

Total 

Campbell,  W.  D. 

.50 

.60 

.15 

1.35 

Cunningham,  Chas. 

.50 

.75 

.60 

3.85 

Carlson,  P.  W. 

.25 

.25 

Carter,  Bernice 

.20 

.20 

Copening  Jr.  F.  L. 

.50 

.15 

.65 

Chastain  James  D. 

.50 

1.14 

.55 

.85 

3.14 

Comstock,  George 

.50 

.50 

Devereaux  Ulyses 

.50 

.15 

4.00 

.45 

5.10 

Duncan,  Haskel 

.50 

.50 

Dehlin,  Alden  Leroy 

1.00 

1.00 

Durant,  Charles,  C. 

.50 

.50 

1st 

.50 

.50 

Dixon,  Gwen 

.50 

.55 

1.05 

Farnsworth,  G.  L. 

.50 

.50 

Grant,  A.  W. 

.28 

.28 

Grimmett,  G.  E. 

.50 

.10 

.60 

Howell,  George  E. 

.50 

.50 

Hancock,  Elijah 

.50 

.45 

.25 

1.20 

Hanson,  C.  E. 

.50 

1.45 

1.40 

.65 

4.00 

Holder,  Vaughn 

.50 

1.68 

3.10 

.45 

5.73 

Hineley,  Albert 

1.00 

3.00 

4.00 

Hincley,  Dale 

1.00 

1.31 

1.15 

.75 

4.21 

Howard,  W.  L. 

.50 

.50 

Ingalls,  Frank 

Charles  1st 

1.00 

1.00 

Johnston,  Kenneth  L. 

Jackson,  Loran 

.50 

.43 

.80 

.25 

1.98 

Leigh,  Garrett  W. 

.50 

3.90 

4.40 

Jewkes,  Kaye  Edward 

.50 

.50 

Miller,  A.  H. 

.50 

.50 

Mills,  Kay 

.50 

.14 

[Illegible] 

1.10 

3.39 

Miner,  S.  R. 

.50 

1.43 

3.90 

1.20 

7.03 

Mick,  A.  H. 

.50 

.65 

1.15 

Moyle,  R.  L. 

.50 

1.65 

2.15 

6.45 

10.75 

Moyle,  Gilbert,  D. 

Miller,  R.  E. 

.50 

.50 

Holmes,  E.  B. 

.40 

.40 

29.43 


23.30 


16.45 
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Mr.  Penfield :  I  would  like  to  make  the  statement 
for  the  record  to  the  eii'ect  that  these  two  exhibits, 

14  and  16  were  taken  from  the 

Mr.  Merrill:  You  mean  15  and  16.  14  was  not 
admitted. 

Trial  Examiner  Riemer:     15  and  16. 
Mr.  Penfield:     15  and  16  were  taken  from  the 
official  records  of  the  Company  to  avoid  |)utting 
in  all  of  them. 

Trial  Examiner  Riemer :     All  right,  thank  you. 

[312] 
(Whereupon  Board's  Exhibit  17A,  C  and  D 
previously  marked  for  identification  were  with- 
drawn, and  the  document  heretofore  marked  as 
Board's  Exhibit  17B  for  identification,  was 
received  in  evidence.)  [315] 

BOARD'S  EXHIBIT  NO.  17-B 

Idaho  Refining  Company — Employees'  Benefit 

Association 

Annual  Meeting — February  13,  1942 

8 :00  P.  M. 

Meeting  called  to  order  at  8:00.  The  following 
members  were  present:  Del  Peters,  Earl  Porter, 
Max  Pope,  Ray  Shreve,  Bob  Moyle,  E.  V.  Smith, 
A.  H.  Miller,  Lester  Pope,  H.  Bailey,  Yic  Simpson, 
U.  Devereaux,  F.  Sherman,  A.  H.  Mick,  Jim  Chas- 
tain,  Kay  Mills,  C.  E.  Henninger,  H.  Sheets,  Lee 
Farnsworth,  L.  Jackson,  C.  Murrary,  K.  C.  Brower,. 
and  Reid  Miner. 


402  National  Labor  Relations  Board 

(Testimony  of  P.  W.  Carlson.) 

Election  for  new  officers  was  held  with  the  fol- 
lowing offices  being  filled  by  the  following  men : 

President — Del  Peters,  unanimously  elected. 

Vice  President— A.  H.  Mick,  unanimously  elected. 

Secretary  and  Treasurer — P.  W.  Carlson,  unani- 
mously elected. 

Grievance  Committee — James  Chastain,  Chairman 
E.  H.  Brown 
U.  Devereaux 

Social  &  Welfare  Committee — W.  D.  Campbell, 
Chairman 

K.  C.  Brower 
Harvey  Thompson 

Auditing  Committee — Max  Pope,  Chairman 

H.  Sheets,  unanimously  elected 
Safety  Committee — Tom  Collins 

H.  Duncan,  Chairman 

Motion  was  made  by  members  that  the  Board  of 
Directors  be  empowered  to  change  the  By-Laws  to 
read  as  follows :     That  Hospital  Benefits  be  paid  at 
the  rate  of  three  dollars  and  fifty  cents  ($3.50)  per 
day  with  a  maximum  of  forty-nine  dollars  ($49.00) 
in  any  one  calendar  year.     Motion  was  carried. 
Meeting  was  adjourned  at  9 :45  P.  M. 
EAEL  B.  PORTER, 
Secy. 
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Q.  Now,  Mr.  Carlson,  as  a  matter  of  fact,  only 
the  totals  of  the  deductions  shown  on  Exhibits  15 
and  16  were  given  to  the  Refining  Company,  I  be- 
lieve— the  totals  for  deductions  from  the  payroll — is 
that  the  fact? 

A.  Well,  that  was  the  only  thing  that  was  of  in- 
terest to  them.  Of  course,  as  I  submitted  the  entire 
record,  the  others  would  be  segregated,  but  the 
totals  are  the  only  thing  that  they  were  interested  in. 

Q.  They  were  merely  deducted  from  the  em- 
ployees' check?  A.     Yes. 

Q.  That  was  due  to  the  written  request  of  the 
employee  at  the  time?  A.     Yes. 

Q.  Now,  I  beleive  that  you  said  that  these  deduc- 
tions aside  from  dues  were  for  candy  and  Coca  Cola 
and  matters  purchased  through  the  vending  ma- 
chme  from  which  the  Association  received  any 
profit,  if  there  was  any?  A.     Yes. 

Q.  And  that  idea  was  initiated  as  a  matter  of 
fact,  b}^  the  Association?  A.     Yes. 

Q.  The  Refining  Company  had  absolutely  noth- 
ing to  do  with  that,  one  way  or  the  other,  did  it? 

A.     No,  not  to  my  knowledge. 

Q.  The  members  initiated  that  movement  for 
their  own  conven-  [318]  ience.  A.     Yes. 

Q.  And  the  profits,  if  there  were  any,  you  say, 
went  into  the  benefit  fund?  A.     Yes. 

Q.  And  from  that  benefit  fund,  the  members  re- 
ceived various  payments  if  they  became  sick  or  in 
the  hospital  or  anything  of  that  sort,  is  that  correct  ? 
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A.  Well,  that  was  received  from  the  benefit  fund, 
yes. 

Q.  And  that  was  from  the  profits,  if  there  were 
any,  from  the  vending  of  these  articles'? 

A.     No,  the  benefit  fund  consists  only  of  the  dues. 

Q.  I  see.  Then  what  fund  would  these  items  go 
into,  these  profits  go  into? 

A.     The  Welfare  Fund. 

Q.     What  was  that  used  for? 

A.  It  was  used  for  recreation  activities  among 
employees,  to  foster  fellowship  and  good  will.  [319] 

Redirect  Examination 
By  Mr.  Penfield: 

Q.  Did  I  understand  you  to  say,  Mr.  Carlson, 
that  you  onh^  gave  the  company  the  totals  that  would 
appear  on  those  deductions  as  shown  on  Board's 
Exhibits  15  and  16  ? 

A.  I  gave  them  the  entire  records  there,  bul  they 
were  only  interested  in  the  totals. 

Q.  You  gave  them  the  totals  that  appear  in  the 
right-hand  corner  of  those  exhibits  ? 

A.  Yes,  the  total  of  all  deductions  for  various 
things. 

Q.  And  they  make  deductions  from  the  individ- 
ual employees  on  the  basis  of  those  totals  1 

A.     Just  the  totals,  yes. 

Mr.  Penfield :     That  is  all. 

Recross  Examination 
By  Mr.  Merrill: 

Q.  You  prejDared  and  submitted  it  that  way  as 
a  matter  of  your  own  convenience  ?  A.     Yes. 
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Q.  It  wasn't  because  of  any  desire  or  order  of 
the  company? 

A.  No,  that  was  for  the  Association's  own  rec- 
ords there  to  find  out  whether  we  make  any  profits 
from  the  pop,  or  how  much. 

Q.  If  you  had  just  submitted  the  totals  to  the 
company,  that  is  all  they 

A.     That  is  all  they  would  be  interested  in. 

Q.  That  is  ail  that  they  would  be  interested  in 
in  any  way  ?  [322]  A.     That 's  right. 

Mr.  Merrill:     That  is  all. 

Mr.  Penfield:     I  wasn't  quite  through. 

Redirect  Examination 
By  Mr.  Penfield: 

Q.     In    fact,    you    submit   those    sheets   such    as 
Board's  Exhibits  15  and  16,  is  that  correct? 
A.     Yes. 

Q.  Did  I  understand  you  to  testify  that  the 
Association  had  been  authorized  in  writing  to  make 
these  deductions,  that  is  the  individual  members  of 
the  Association  had  authorized  the  company  in  writ- 
ing to  make  the  deductions? 

A.  Yes,  we  have  a  written  form  there,  w^hereby 
they  sign  it. 

Mr.  Penfield:  Will  you  mark  this  Board's  Ex- 
hibit 18  for  identification? 

(Whereupon  the  document  hereinabove  re- 
ferred to  was  marked  as  Board's  Exhibit  18  for 
identification.) 

Q.     (Mr.    Penfield,    continuing)  :     I    show    you 
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what  has  been  marked  as  Board's  Exhibit  18  for 
identification,  which  has  the  title  "Application  for 
Membership  in  Idaho  Refining  Company  Employees 
Benefit  &  Labor  Association",  and  ask  you  to  tell 
me  what  that  contains? 

A.  It  is  an  application  for  membership  in  the 
Idaho  Refining  Company  Employees  Benefit  &  La- 
bor Association.  It  is  a  form  that  every  one  of  the 
members,  in  applying  for  membership,  or  employees 
applying  for  membershii3  signs  before  they  are  ap- 
proved [323]  by  the  board. 

Q.  Now,  does  the  entire  Board's  Exhibit  18  con- 
sist of  signed  applications? 

A.     Well,  there  are  some  blanks  in  there. 

Q.  Would  those  be  used  for  the  purpose  of  sign- 
ing up  new  members?  A.     Yes. 

Q.  And  these  are  part  of  the  official  records,  are 
they?  A.     Yes. 

Q.  I  call  your  attention  to, — well,  I  will  read 
the  entire  title,  "Application  for  membership  in 
Idaho  Refining  Company  Benefit  &  Labor  Associa- 
tion, I,  the  undersigned,  do  hereby  applj^  for  mem- 
bership in  the  Idaho  Refining  Company  Employees 
Benefit  &  Labor  Association,  and  if  accepted,  do 
agree  to  abide  by  all  the  rules  and  regulations  of 
this  Association  whatever,  and  I  also  do  authorize 
the  paymaster  of  the  Idaho  Refining  Company  to 
deduct  each  month  the  money,  dues  and  fines 
charged  me  by  the  Association,  and  in  the  event  of 
my  death,  I  designate  as  my  beneficiary — "  and 
then  a  place  for  the  member's  automobile  license, 
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and  "Approved".  I  ask  you  if  that  is  the  only 
written  authorization  which  members  of  the  Asso- 
ciation give  to  the  company? 

A.     That  the  employee  gives  to  the  Association '? 

Q.  Yes,  "I  hereby  authorize  the  paymaster  to 
deduct  each  month"?  [324] 

A.  Yes,  that  is  the  only  signed  agreement  that 
they  have. 

Q.  Is  there  any  other  authorization  with  respect 
to  the  laundry  and  the  cigarettes  and  the  candy? 

A.  No,  that  is  understood  that  it  is  to  be  han- 
dled in  that  manner.  I  believe  that  that  is  in  the 
minutes. 

Q.     But  that  is  the  only — in  what  minutes? 

A.     In  the  minutes  of  the  Board. 

I  think  that  the  time  they  decided,  or  the  time 
that  this  was  made  up,  I  don't  believe  that  they  had 
any  vending  machine. 

Q.  Then  any  authorization  that  is  given  by  the 
members  of  the  Association  to  the  Company  with 
respect  to  these  other  items  would  not  be  written, 
is  that  correct? 

A.     There  is  no  signed  agreement. 

Q.  When  a  member  signs  one  of  these  applica- 
tions, do  you  take  any  action  with  respect  to  that 
member  in  the  way  of  noting  an  entry  in  the  books 
or  anything  of  that  sort? 

A.  At  the  time  that  he  signs  that  agreement,  it 
is  presented  at  the  meeting  of  the  Board,  at  the  next 
meeting,  and  then  each  member  is  voted  upon.  Some 
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of  tliem  are  approved  as  members  and  others  are 

rejected. 

Q.  Do  you  take  any  action  with  respect  to  that 
member's  securing  gasoline  deductions  at  the  Covey 
station  ? 

A.  No,  I  don't  have  anything  to  do  with  that 
part  of  it.  That  is  handled  through  the  Covey 
office. 

Q.     You  don't  call  the  Covey  station?  [325] 

A.  I  call  the  Covey  station  at  the  time  they  sign 
an  agreement,  and  give  the  Covey  Service  Station 
Attendant  the  name  of  the  individual,  and  also  the 
license  number. 

Q.  Do  I  understand  you  to  say  that  you  call 
him  at  the  time  that  particular  individual  signs  one 
of  these  applications?  A.     Yes. 

Q.  When  do  you  present  these  lists,  such  as  we 
have  in  Board's  Exhibits  15  and  16? 

A.     That  is  the  list  of  deductions? 

Q.    Yes. 

Mr.  Moyle:     I  object  to  this  as  repetition. 

Trial  Examiner  Riemer:     Sustained. 

Mr.  Penfield:     That  is  all. 

Recross  Examination 
By  Mr.  Merrill: 

Q.  Mr.  Carlson,  the  signed  agreement  to  w^hich 
you  have  testified,  and  which  was  read  to  you  by 
counsel,  is  not  delivered  to  the  refining  company, 
is  it? 
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A.  No,  it  is  a  permanent  record  of  the  Associa- 
tion. 

Q.  Yes.  Now,  the  refining  company  makes  the 
deductions  upon  that  list  which  you  present,  whether 
they  are  members  of  the  Association,  or  whether 
they  are  not,  don't  they?  A.     Yes. 

Q.  And  I  call  your  attention  to  Exhibit  16  to 
illustrate,  and  particularly  to  Exhibit  16B,  I  note 
the  name  of  M.  D.  Whitesides,  and  under  the  column 
''dues",  there  is  a  blank  line  [326]  or  a  linie  drawn. 
What  does  that  indicate? 

A.     That  he  is  not  a  member  of  the  Association. 

Q.  Now,  I  call  your  attention  to  the  title  "Cig- 
arettes, $1.29"  and  under  the  title  ''Cokes,  $1.00", 
and  under  the  title  "Laundry,  $2.80,"  making  a 
total  of  $5.09.     What  does  that  indicate? 

A.  That  means  that  is  the  amount  to  be  deducted 
by  the  payroll  clerk  from  his  check. 

Q.  So  there  we  have  an  individual  who  is  not  a 
member  of  the  Association  at  all,  who  pays  no  dues, 
but  whose  purchases  from  the  Association  are  de- 
ducted from  his  payroll  check  and  paid  to  the 
Association  ?  A.     Yes. 

Q.  Is  that  the  case  wherever  you  see  the  blank 
line  drawn  under  the  word  "dues"?  That  they  are 
not  members  of  the  Association  ?  A.     Yes. 

Q.  You  know  several  instances,  do  you  not, 
where  individuals  not  members  of  the  Association 
are  thus  permitted  to  purchase  there  and  that  the 
amount  is  charged  to  their  payroll  check? 
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A.     Yes. 

Q.  With  respect  to  the  laundry,  that  is  an  ar- 
rangement, is  it  not,  between  the  Association  and 
the  laundry  company?  A.     Yes. 

Q.  And  the  laundry  company — the  National 
Laundry  Company,  is  [327]  it  not  ?  A.     Yes. 

Q.  Gives  to  the  Association  a  discount  for  that 
business?  A.    Yes. 

Q.  And  the  Idaho  Refining  Company  has  abso- 
lutely nothing  whatever  to  do  with  that? 

A.  No,  they  don't  have  anything  to  do  with  that 
at  all. 

Q.  With  the  Covey  Gas  &  Oil  Company,  you  call 
up  for  any  employee  on  that,  don't  you? 

A.  Well,  I  happen  to  only  for  the  members  that 
I  need  to  call  up  for.  However,  I  do  not  know  just 
how  it  is  handled  by  the  company  in  that  respect. 

Q.  That  is,  you  say  you  don't  know  what  the 
company  does  with  individuals  who  receive  dis- 
counts for  gasoline  who  are  not  members  of  the 
Association,  is  that  what  you  mean? 

A.     Yes. 

Q.  You  only  do  that  with  reference  to  members 
of  the  Association?  A.     Yes. 

Q.  And  that  there  are  individuals  who  are  not 
members  of  your  association  who  get  this  same 
privilege  of  discount  on  gasoline? 

A.     I  am  under  that  understanding. 

Q.     That  is  your  understanding? 

A.     Yes,  sir. 
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Q.  When  you  do  this  calling  on  behalf  of  the 
members  of  the  Association,  is  it  on  company  time  ? 

[328] 

A.  It  is  on  company  time  due  to  the  fact  that  I 
call  at  the  time  that  they  sign  the  application. 

Q.     I  see.     To  make  a  record  ?  A.     Yes. 

Q.     And  you  do  make  a  record  of  it? 

A.    Yes. 

Mr.  Merrill :     I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Penfield: 

Q.  Are  these  cards  signed  on  company  time, 
these  application  blanks?  A.     Yes. 

Mr.  Penfield:     That  is  all. 

Q.  (Trial  Examiner  Riemer) :  Mr.  Carlson, 
does  the  Association  have  a  constitution  as  distin- 
guished from  the  by-laws  ?  A.     I  do  not  know. 

Q.    You  don't  have  it? 

A.     I  don't  have  it.     I  haven't  seen  it. 

Mr.  Penfield:  I  would  like  the  record  to  show 
that  we  subpoenaed  the  constitution  among  other 
things  and  that  was  also  not  forthcoming. 

Trial  Examiner  Riemer:     You  are  excused,  Mr. 
Carlson.     Thank  you  very  much. 
(Witness  excused.) 

Mr.  Penfield:     I  will  call  Mr.  Archibald. 
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LEO  ARCHIBALD  [329] 

was  thereupon  called  as  a  witness  by  and  on  behalf 
of  the  Board,  and  being  first  duly  sworn,  was  exam- 
ined and  testified  as  follows : 

Trial  Examiner  Riemer:     State  your  full  name 
for  the  record. 

The  Witness:     Leo  Archibald. 

Trial  Examiner  Riemer:     Where  do  you  live? 

The  Witness :     556  Jefferson,  Pocatello. 

Direct  Examination 
By  Mr.  Penfield: 

Q.     Where  are  you  employed? 

A.     At  the  present  time? 

Q.     Yes. 

A.     For  the  Union  Pacific  Railway. 

Q.     In  what  capacity  ?  A.     As  a  welder. 

Q.     Were  you  ever  employed  by  the  Idaho  Re- 
fining Company?  A.     Yes. 

Q.     At  what  time,  and  in  what  capacity? 

A.     Well,  I  started  for  them  on  January  25,  1941, 
as  a  welder,  and  mechanic, — truck  mechanic. 

(^.     What  were  your  duties  ? 

A.     General  repair  of  trucks — maintenance,  weld- 
ing and  repair  of  tanks — transportation  tanks. 

Q.     Did  you  work  exclusively  with  the  trucks? 

A.     Almost  exclusively,  yes.  [330] 

Q.     Did  you  do  other  work — 

A.     No. 

Q.     — aside  from  work  on  the  trucks? 

A.     No,  not  besides  trucks  and  tanks. 
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Q.     By  "tanks",  what  do  you  mean? 

A.  Transportation  tanl^s  used  on  the  trucks — 
trailer  tanks. 

Q.  During  the  time  that  you  worked  for  the 
Idaho  Refining  Company,  who  was  your  foreman? 

A.     Kermit  Rice. 

Q.  When  did  you  cease  working  for  the  Idaho 
Refining  Company? 

A.     November  13,  1941,— 1942— or  1941. 

Q.     What  was  that  date  again? 

A.     November  14,  1941, 

Q.     November  14,  1941. 

A.  The  13th— the  night  of  the  13th  is  the  last 
day  that  I  worked  for  them. 

Q.     On  what  date  were  you  discharged  ? 

A.     The  morning  of  the  14th. 

Q.     November  14?  A.     Yes. 

Q.     1941?  A.     1941. 

Q.  At  the  time  that  you  first  came  to  work  for 
the  Idaho  Refining  Company,  were  you  a  member 
of  the  International  Association  of  Machinists,  Lo- 
cal 198?  A.     No.  [331] 

Q.  Were  you  a  member  of  any  labor  organiza- 
tion affiliated  with  the  American  Federation  of 
Labor  ?  A.     No. 

Q.  Did  you  become  a  member  of  the  Idaho  Re- 
fining Company  Employees  Benefit  &  Labor  Asso- 
ciation ?  A.    Yes. 
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Q.     When  did  you  become  a  member? 

A.  I  couldn't  be  sure  of  that  date.  It  was  prob- 
ably a  week  or  so  after  I  went  there. 

Trial  Examiner  Riemer:  Keep  your  voice  up, 
please. 

A.  (Continuing)  I  am  not  sure  of  the  date. 
Possibly  a  week  or  so  after  I  was  employed. 

Q.  (Mr.  Penfield,  continuing)  During  the  time 
that  you  were  employed  by  the  company,  did  you 
ever  apply  for  membership  or  become  a  member  in 
any  organization  other  than  the  Association? 

A.     Yes. 

Q.     And  what  was  that  organization? 

A.  Machinists  Local — American  Federation  of 
Labor. 

Q.  Is  that  the  International  Association  of  Ma- 
chinists. Local  198? 

A.     That  is  right. 

Q.  When  did  you  sign  an  application  to  join 
this  organization? 

A.  I  am  not  sure  of  the  exact  date  of  signing 
the  application  I  think  that  it  was  somewhere 
near  the  end  of  September.  [332] 

Q.     What  were  the  circumstances — 

Mr.  Moyle:     What  year? 

The  Witness:     1941. 
,  Q.     (Mr.    Penfield)     Was    that    in    September, 
1941? 

A.     That's  right. 
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Q.  What  were  the  circumstances  that  led  to  your 
signing  with  Local  198  of  the  Machinists'? 

Mr.  Moyle:     We  object  to  that  as  immaterial. 

Trial  Examiner  Riemer:  What  is  the  purpose 
of  that.  Mr.  Penfield? 

Mr.  Penfield:  I  merely  want  to  place  the  time 
and  the  man's  union  activities. 

Trial  Examiner  Riemer:  Well,  you  have  placed 
it  in  September  of  1941.  The  objection  is  sustained. 
If  you  want  to  show  the  nature  of  his  union  activ- 
ities after  he  joined,  that  is  something  else. 

Q.  (Mr.  Penfield,  continuing)  Where  did  you 
sign  your  application? 

A.     At  Mr.  Rosqvist's  home. 

Q.     Who  is  he? 

A.  He  is,  I  believe,  the  state  representative  of 
the  Federation  of  Labor.  I  think  that  is  his  official 
title. 

Q.     Who  was  with  you? 

A.     There  were  several  of  the  truck  drivers. 

Q.     Were  any  of  the  truck  mechanics  there? 

[333] 

A.     One. 

Q.  Did  you  all  go  to  Mr.  Rosqvist's  home  to- 
gether? A.    Yes. 

Q.  Prior  to  going  there,  had  you  talked  to  any 
of  the  truck  drivers  about  their  signing  with  the 
Union? 

A.    Yes. 

Mr.  Moyle:     We  object  to  that  as  immaterial. 
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Trial  Examiner  Riemer:     Overruled. 

A.     Yes,  we  did. 

Q.  (Mr.  Penfield,  continuing)  And  what  did 
you  decide? 

Mr.  Moyle:     That  is  calling  for  a  conclusion. 

Mr.  Penfield:     All  right. 

Q.  (Mr.  Penfield,  continuing)  What  discussion 
did  you  have? 

A.  Well,  the  discussion  was  that  that  was  the 
only  way  that  we  could  improve  our  working  con- 
ditions out  there  and  lay  the  matter  before  Mr. 
Moyle — that  is  the  only  way  that  we  could  get  it 
before  Mr.  Moyle. 

Mr.  Moyle:  We  object  on  the  grounds  that  it 
is  immaterial  and  hearsay  as  far  as  this  respondent 
is  concerned. 

Trial  Examiner  Riemer:  The  objection  is  over- 
ruled. Will  you  keep  your  voice  up  and  talk  as 
loudly  as  you  can? 

Q.  (Mr.  Penfield,  continuing)  Did  you  go  to 
see  Mr.  Moyle? 

A.  I  called  him  by  telephone  and  made  an  ap- 
pointment with  him. 

Q.     Did  you  ever  see  him?  [334] 

A.     No. 

Q.     (Trial  Examiner  Riemer)     When  was  this? 

A.  Oh,  I  had  tried  for  probably  a  month  or  six 
weeks  prior  to  joining  the  union  to  see  Mr.  Moyle 
and  talk  to  him. 

Q.     (Mr.  Penfield,  continuing)     Did  you  come  to 
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any    decision    from    those    conversations   with    the 

truck  drivers'? 

Mr.  Moyle:     That  would  be  purely  self-serving. 
We  object  to  it  on  that  ground. 

Trial  Examiner  Riemer:     Overruled. 

A.     We  concluded  that  the  only  way  to  contact 
Mr.  Moyle  was  through  the  union — by  joining  it. 

Q.     (Mr.   Penfield,   continuing)     Who   arranged 
this  meeting  at  Mr.  Rosqvist's  house? 

A.     Myself,  and  several  of  the  truck  drivers. 

Q.     Did  you  make  an  appointment  in   advance 
with  Mr.  Rosqvist  ? 

A.    We  did— I  did. 

Q.     You  made  the  appointment  by  telephone? 

A.     That's  right. 

Q.     What  is  your  best  recollection  of  the  date 
that  this  meeting  was  scheduled? 

A.     I  couldn't  recall  that  exact  date,  but  it  was 
near  the  end  of  September. 

Q.     About  how  many  persons  attended  this  meet- 
ing? 

A.     There  would  be  about  seven,  including  my- 
self. 

Q.     What  did  Mr.  Rosqvist  tell  you?  [335] 

Mr.  Moyle:     We  object  to  that  as  hearsay,  incom- 
petent and  immaterial. 

Trial  Examiner  Riemer:     Is  this  to  be  connected 
up  in  any  way  ? 

Mr.    Penfield:     Yes,   I   am   seeking   to   establish 
that  they — well,  I  think  that  I  can  get  it. 

Trial  Examiner  Riemer :     All  right,  I  will  permit 
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it  subject  to  your  connecting  it  up,  and  I  will  en- 
tertain a  motion  to  strike  if  it  isn't  connected. 

A.  We  talked  to  Mr.  Rosqvist  about  what  benefit 
we  could  derive  from  joining  the  union,  and  he  told 
us  that  if  we  could  get  50  per  cent,  of  the  drivers  or 
mechanics  to  sign  with  the  union,  the  union  would 
represent  us  out  there  and  try  to  give  us  a  little 
better  conditions, — conditions  and  better  wages. 

Q.  Did  he  say  anything  about  what  union  you 
should  join? 

A.  Well,  he  was  the  representative  of  the  Fed- 
eration of  Labor.  Of  course,  I  had  to  join  198  Lo- 
cal, the  Machinists,  because  I  was  a  mechanic,  and 
the  drivers  joined  the  Chauffeurs  and  Teamsters' 
Union. 

Q.  By  that,  do  I  understand  that  you  mean  that 
he  said  that  the  drivers  should  sign  with  the  Team- 
sters Union?  A.     That's  right. 

Q.  Did  the  persons  present  at  that  meeting  sign 
application  cards?  A.     They  did.  [336] 

Q.  The  truck  drivers  as  well  as  the  truck  me- 
chanics? A.     That  is  right. 

Q.  Was  anything  said  about  signing  up  the  re- 
maining drivers? 

A.  Yes.  I  took  the  application  blanks  with  me 
and  gave  them  to  some  of  the  different  drivers. 

Q.  You  received  the  application  blank  from 
whom?  A.     Mr.  Rosqvist. 

Q.  (Trial  Examiner  Riemer)  These  were  ap- 
plication blanks  from  the  Teamsters  Union? 

A.     In  the  Teamsters  Union,  yes,  sir. 
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Q.  (Mr.  Penfield,  continuing)  Did  you  take 
any  applications  for  the  Machinists  Union? 

A.     I  don't  recall  if  I  took  any  out  at  that  time. 

HoAvever,  some  of  the  fellows  signed  up  in  the 
Machinists  Union. 

Q.  How  many  applications  in  the  Teamsters  did 
you  take  ? 

A.     I  don't  recall  the  exact  number. 

Q.     Did  you  distribute  them  to  the  truck  drivers  ? 

A.     Yes,  I  did. 

Q.     Did  they  return  them  to  you? 

A.  They  returned  them  to  me  signed  and  with 
their  dues. 

Q.  Had  Mr.  Rosqvist  requested  that  you  collect 
the  dues?  A.     No,  the  men  themselves  did. 

Q.     But  you  did  receive  the  dues? 

A.     I  did.  [337] 

Q.  Where  did  you  give  these  truckdrivers  the 
application  cards? 

A.  Several  different  places,  out  in  the  plant,  and 
outside  of  the  plant,  wherever  I  happened  to  meet 
one  of  them. 

Q.  Where  did  they  return  the  cards  and  give  you 
the  money  ? 

A.  Sometimes  at  the  plant  and  sometimes  out- 
side of  the  plant. 

Q.     What  did  you  do  with  this  money  ? 

A.  I  turned  it  over  to  Mr.  Eosqvist  and  received 
receipts  for  each  individual. 

Q.  During  this  time,  did  you  discuss  joining  the 
Union  with  anv  of  the  truckdrivers? 
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A.     Yes,  we  talked  of  it. 

Q.     Where  did  these  discussions  take  place? 

A.  Well,  at  various  jDlaces.  Sometimes  in  the 
plant,  and  sometimes  outside  of  the  plant — lunch 
hours  and  after  work. 

Q.     Lunch  hours  at  the  plant?  A.     Yes. 

[338] 

Q.  (Mr.  Penfield)  Mr.  Archibald,  do  you  know 
Kermit  Rice? 

A.     Yes,  he  was  my  shop  foreman. 

Q.  Did  you  have  any  conversation  with  him 
prior  to  November  14,  1941?  A.     Yes. 

Q.     When  did  that  occur? 

A.     I  could  not  be  sure  of  the  dates  on  that. 

Q.     To  the  best  of  your  recollection? 

A.  Oh,  it  might  be  a  month  before,  or  a  week 
prior  to  that. 

Q.  What  is  your  best  recollection,  was  it  a  month 
or  a  week? 

A.  Oh,  probably  it  would  be,  I  would  say,  a 
couple  of  weeks. 

O.     Where  did  this  conversation  take  place? 

A.  As  I  recall,  just  outside  of  the  shop.  We 
used  to  go  out  for  a  smoke  for  about  five  minutes, 
once  in  a  while,  during  the  day. 

Q.     What  was  said  to  you? 

A.  I  don't  recall  how  it  came  out,  but  he  made 
the  remark  that  Unions  had  never  done  him  any 
good.  [344] 

Q.     Was  anything  else  said? 

A.     That  was  all  that  was  said  on  the  matter. 


vs.  Idaho  Refining  Co.  421 

(Testimony  of  Leo  Archibald.) 

Q.  Did  you  have  any  further  conversations  with 
Mr.  Rice?  A.     No,  no  further. 

Q.  Was  anything  said  during  this  conversation 
about  the  truck  drivers? 

A.     No,  there  wasn't. 

Q.  Did  you  ever  have  any  conversation  with 
Mr.  Rice  in  which  anything  was  said  about  truck 
drivers  ? 

A.     Not  that  I  recall,  in  particular. 

Q.  Did  you  work  full  time  on  November  13, 
1941?  A.     Yes,  I  did. 

Q.     Did  you  come  to  work  on  November  14,  1941  ? 

A.     Yes. 

Q.     What  occurred  that  morning? 

A.  Well,  I  went  over  to  unlock  my  tools,  and 
change  clothes,  ready  to  go  to  work,  and  Mr.  Rice 
informed  me  that  he  would  have  to  lay  me  off. 

Q.  Did  you  have  any  conversation  with  Mr. 
Rice? 

A.     I  asked  if  I  might  inquire  why. 

Q.     What  did  he  say? 

A.  He  told  me  that  for  getting  drunk  and  lay- 
ing off  work. 

Q.     Did  you  say  anything  further  to  him? 

A.  I  just  laughed  at  him,  and  told  him  that  we 
both  knew  what  it  was  about.  He  offered  me  his 
truck  to  haul  my  tools  [345]  away. 

Q.     Did  you  get  your  check  that  morning? 

A.     No. 

Q.     What  was  your  regular  pay  day? 

A.     On  the  5th  and  the  20th. 
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Q.     When  did  you  get  your  check? 
A.     I  think  it  was  the  following  Monday  morning, 
I  got  my  check — I  believe  this  was  Friday. 
Q.     Did  you  get  your  termination  rejDort? 
A.     Yes,  I  got  my  termination  report  on  Monday 
or  Tuesday,  I  am  not  sure. 

Mr.  Penfield:  I  would  like  to  have  this  termina- 
tion report  marked  for  identification. 

(Whereupon  the  document  hereinabove  re- 
ferred to  was  marked  as  Board's  Exhibit  19 
for  identification.) 

Q.  (Mr.  Penfield,  continuing)  I  show  you 
Board's  Exhibit  19  for  identification  and  ask  if  you 
can  tell  me  what  it  is? 

A.  Yes,  that  is  a  termination  report  that  they 
issued  to  me  at  my  request. 

Q.     That  is  the  Company  did? 

A.     That's  right. 

Mr.  Penfield:  I  offer  Board's  Exhibit  19  for 
identification  in  evidence. 

Trial  Examiner  Riemer:  Has  the  witness  testi- 
fied when  he  got  that,  Mr.  Penfield?  [346] 

Mr.  Penfield :     I  believe  that  he  did. 

The  AVitness:  I  could  not  be  absolutely  positive 
of  that  date. 

Mr.  Moyle:     We  have  no  objection. 

Trial  Examiner  Riemer:  May  I  see  it,  please? 
It  may  be  admitted  and  marked  in  evidence  as 
Board's  Exhibit  19. 

(lAHiereupon    the    document    heretofore 
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marked  as  Board's  Exhibit  19  for  identifica- 
tion, was  received  in  evidence.) 

BOARD'S  EXHIBIT  No.  19 

Notice  of  Separation  and  Disqualification 

1.     Worker's  Name  (Last)  Archibald  (First)  Leo 
(middle)     2.     S.S.A.  No.  518-09-2058 

3.  Place  of  Employment  Idaho  Refining  Company, 
Pocatello,  Idaho 

4.  Last  Day  Worked  Nov.  13,  1941     5.     Regular 
Occupation  Truck  Mechanic 

6.  Reason  for  Separation: 

(     )     Left  Work  Voluntarily 

(  X  )  Discharged  for  Misconduct  in  Connection 
With  Emplo}Tiient 

(     )     Strike,  Lockout  or  Other  Labor  Dispute 

(  )  Sickness,  Injury  or  Other  (Explain  Be- 
low) 

7.  Explain  in  Detail:  Irregular  in  reporting  for 
work. 

8.  Has  Worker  Received  Wages  in  Lieu  of  Notice "? 

Yes  (     )       No  (  X  )       Amount  $ 

Equal  to  pay  From  the  Period  From  (Month) 

(Day) to    (Month) 

(Day) 

I  certify  that  the  above  information  is  true  and  cor- 
rect.    I   do   waive   notification   of   the   validity   of 
any  claim  for  benefits  arising  in  connection  with 
this  report. 
9.     Employer's  No.  250     2911-02830 
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10.  Firm  Name  Idaho  Eefining  Company 

11.  Address  P.  O.  Box  767,  Pocatello,  Ida. 

12.  Signature  John  H.  Peterson 

13.  Date  Nov.  14.  1941 

14.  Title  Treasurer 

Notice  to  Employer 
Fill  out  in  triplicate;  give  yellow  copy  to  worker* 
keep  blue  copy  for  your  files,  mail  white  copy  to 
the  Unemployment  Compensation  Division. 

Notice  to  Worker 
Take  this  notice  to  the  nearest  Idaho  State  Em- 
ployment Service  Office  if  you  wish  to  file  a  claim 
for  benefits. 

State  of  Idaho 

Unemployment  Compensation  Division 

Industrial  Accident  Board 

Boise,  Idaho 

Instructions  to  Worker 
Take  this  notice  immediately  to  the  nearest  Idaho 
State  Employment  Service  listed  below  if  you  de- 
sire to  file  a  claim  for  Unemployment  Compensa- 
tion Benefits.  If  the  nearest  office  is  inaccessible  to 
you,  send  a  post  card  to  that  office  asking  for  in- 
formation on  the  manner  of  filing  claims.  In  order 
to  receive  benefits  for  unemployment,  you  must: 

1.  Register  for  work 

2.  File  a  claim  for  Benefits 
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3.  Be  able  to  work  and  available  for  work 

4.  Serve  a  waiting  period  of  two  weeks  of  total 
unemployment  (a  week  of  unemplojonent  is  a  week 
of  no  work  or  a  week  of  less  than  full-time  work 
during  which  wages  earned  were  less  than  the 
weekly  benefit  amount  established  for  the  individual 
claimant).  The  waiting  period  weeks  need  not  be 
consecutive  but  must  be  wholly  within  a  period  of 
91  consecutive  days. 

5.  Have  earned  wages  in  covered  employment 
during  the  base  period  of  $140  or  more,  $78  of 
which  must  have  been  earned  in  a  single  quarter. 
Certain  conditions  surrounding  separation  from 
work  may  disqualify  you  for  a  period  of  from  one 
to  five  weeks.  You  will  be  informed  of  such  dis- 
qualification, if  any,  and  be  given  an  opportunity 
for  a  fair  hearing.  Among  the  disqualifying  condi- 
tions are: 

(a)  Voluntarily  quit  without  good  cause  in  con- 
nection with  your  employment 

(b)  Discharged  for  misconduct  in  connection 
with  your  employment 

(c)  Failure  to  apply  for  or  accept  available, 
suitable  work  when  offered  or  directed  by  the  Em- 
ployment Service  or  the  Industrial  Accident  Board. 

Warning 
It  is  not  necessary  to  employ  anyone  to  aid  you  in 
collecting  benefits.     A  representative  in  the  office  to 
which  you  report  will  explain  your  rights  and  what 
you  must  do  to  qualify  for  benefits. 

Idaho  Employment  Service  Offices  are  located  at: 
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Boise 

Jerome 

Preston 

Bonners  Ferry  ^ 

•  Lewiston 

Rexburg  **** 

Burley  ** 

Moscow 

Salmon 

Caldwell 

Nampa  *** 

Sandpoint 

Couer  d'  Alene 

Orofino 

St.  Anthony 

Grangeville 

Payette 

St.  Maries 

Idaho  Falls 

Pocatello 

Twin  Falls 
Wallace 

** 


Branch  of  Sandpoint  Office 
Branch  of  Twin  Falls  Office 
***     Branch  of  Caldwell  Office 
****  Branch  of  St.  Anthony  Office 


Mr.  Moyle:  I  might  say  at  this  time,  for  the 
purpose  of  the  record,  that  I  have  all  the  notices 
of  separation  and  disqualification  furnished  me 
by  the  Company  which  Mr.  Penfield  asked  for  the 
first  day  of  the  hearing. 

Mr.  Penfield:  Thank  you,  counsel;  I  would  like 
to  look  those  over  at  the  first  opportunity. 

Q.  (Mr.  Penfield,  continuing)  During  the  time 
that  you  worked  for  the  company  had  anyone  ever 
criticized  your  work? 

A.  Only  once.  Mr.  Rice  thought  I  was  taking 
too  much  time  to  do  a  certain  job. 

Q.     When  was  this? 

A.  Oh,  it  was  about  a  month  or  two  months 
after  I  was  first  employed. 

Q.     What  did  you  say? 
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A.  I  reminded  Mr.  Rice  that  the  work  was  rather 
technical,  and  that  it  would  take  so  much  time  to 
do  a  good  job.  [347] 

Q.  How  many  years'  experience  have  you  had 
as  a  mechanic  and  welder? 

A.     Slightly  over  25   years,   I  believe. 

Q.     Did  the  truck  drivers  work  regular  hours'? 

A.     No. 

Mr.    Penfield:     I    withdraw    that    question. 

Q.  (Mr.  Penfield,  continuing) :  Did  the  me- 
chanics work  regular  hours? 

A.  No;  regular  starting  time  was  eight  o'clock. 
Sometimes   we  started   earlier   than  that. 

Q.     How  long  a  week  did  you  work? 

A.  It  wasn't  regular.  We  sometimes  worked 
7  days  a  week,  and  tried  to  make   it  6. 

Q.     Did  you  have  any  regular  day  off? 

A.  No,  towards  the  last  we  tried  to  have  every 
other  Sunday  off. 

Q.     Were  you  subject  to  call?  A.     Yes. 

Q.     At  any  time? 

A.  Usually  at  any  time  except  over  the  week- 
end that  we  tried  to  rotate  that. 

Q.     How  often  were  you  paid? 

A.  We  were  paid  twice  a  month,  the  5th  and 
the  20th. 

Q.     Were  you  paid  by  check?  A.     Yes. 

[348] 

Mr.  Penfield:  I  would  like  to  have  this  marked 
for  identification. 

(Whereupon,  a  group  of  17  slips  of  paper 
entitled  "Employees'   Statement"   stapled  to- 
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gether,    were    marked    for    identification    as 
Board's  Exhibit  20.) 

Q.  (Mr.  Penfield,  continuing) :  I  show  you 
Board's  Exhibit  20  for  identification  which  con- 
sists of  a  number  of  papers  stapled  together  and 
ask  you  if  you  can  tell  me  what  those  papers  are? 

A.  Yes,  these  are  the  slips  that  I  received  with 
my  semi  monthly  check. 

Q.  Did  you  receive  these  with  every  payroll 
check  ? 

A.  Yes,  either  this  type  of  slip  or  this  little 
detachable  one. 

Q.     What   do  they  show? 

A.  They  show  the  amount  of  hours  worked 
and  the  amount  paid  and  the  amount  of  deduc- 
tions and  the  date. 

Q.  I  believe  that  you  testified  that  you  went 
to  work  on  January  20,  1941? 

Trial  Examiner  Riemer:     January  25. 

A.     The  25th,  I  think  that  it  was. 

Q.  (Mr.  Penfield,  continuing) :  Do  you  have 
slips  for  each  payroll  period  since  that  time? 

A.  There  may  be  some  missing  here.  I  am  not 
sure. 

Q.  I  note  the  one  on  top  says,  "2-15-41",  is 
that  the  first  one  that  you  have? 

A.  Yes,  I  believe  that  would  be  the  first  check. 
They  hold  [349]  back  five  days. 

Mr.  Penfield:     May  I  go  off  the  record? 

Trial   Examiner  Riemer:     Off  the  record. 
(Discussion  off  the  record) 
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Trial  Examiner  Riemer:     On  the  record. 

Mr.  Penfield:  I  offer  in  evidence  as  Board's 
Exhibit  20  these  payroll  check  stubs,  showing  the 
hours  that  the  witness  worked,  and  the  amount 
earned  from  the  period  of  2-15-41  to  and  includ- 
ing the  period  ending  11-15-1941. 

Mr.  Moyle:  If  the  Examiner  please,  I  am  not 
familiar  with  this  form.  As  far  as  I  know,  it  is 
the  first  one  of  the  kind  that  I  have  seen,  but  it 
is  quite  apparent  that  under  the  general  heading 
here,  "time  worked",  the  number  of  days  refers 
in  each  instance  as  the  entire  number  of  days 
which  the  check  covers,  and  the  time  w^orked  un- 
doubtedly refers  to  the  fact  that  they  got  139-1/2 
hours  in  in  15  days.  Now,  if  it  is  the  intention 
of  the  Board  to  show  that  he  worked  all  15  days, 
then  I  think  that  we  would  have  some  objection  to 
it.  I  think  that  it  appears  on  its  face  that  that 
is  not  the  fact.  I  want  to  withdraw  the  former 
statement  that  we  made.  We  will  have  some  fur- 
ther evidence  on  these. 

Trial  Examiner  Riemer:  I  will  reserve  ruling 
on  them  until  you  can  familiarize  yourself  with 
the   exhibit. 

You  let  me  know  when  you  have  checked  it. 
Go  ahead,  Mr.  Penfield.  The  reservation  of  my 
ruling  is  made  without  [350]  limitation  on  your 
right,  Mr.  Penfield,  to  proceed  to  examine  on  the 
basis  of  this  proposed  exhibit,  or  your  right  to 
cross  examine  on  the  basis  of  the  proposed  exhibit. 
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Q.  Mr.  Penfield)  :  On  the  basis  of  these  rec- 
ords, Mr.  Archibald,  have  you  made  any  computa- 
tions of  your  average  weekly  employment  during 
the  period  covered  by  these  records? 

A.     Yes,  I  did. 

Q.    And  how  did  you  make  this  computation? 

A.  My  average  daily  hours  per  day,  figuring 
every  day  from  the  time  that  I  went  to  work  until 
I  was  discharged,  I  worked  slightly  less  than  9-% 
hours  per  day. 

Q.     On  the  basis  of  what? 

A.     On  the  basis  of  my  pay  checks  per  week. 

Q.     On  the  basis  of  how  long  a  week? 

A.     7  days. 

Q.     How  did  you  arrive  at  that  computation? 

A.  Well,  it  was  very  simple,  because  I  kept 
a  separate  record  besides  these  of  every  day,  and 
taking  the  simple  average  of  the  hours  for  every 
day,  it  would  be  slightly  less  than  9-1/2  hours. 

Q.     On  the  basis  of  a  7-day  week? 

A.     That's  right,  including  holidays. 

Q.     You    included   holidays,    too?  A.     Yes. 

Q.  During  this  period,  in  which  you  worked 
for  the  company,  [351]  did  you  ever  miss  any  time 
because  of  illness?  A.    Yes,   I   did. 

Q.     How  much  time? 

A.     Three  days — possibly  four  days. 

Q.  Were  those  days  included  in  the  computation 
that  you  made?  A.     Yes. 

Q.     That  you  just  referred  to? 

A.     That's  right. 
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Q.  Was  there  anything  in  connection  with  your 
work  which  brought  on  your  illness  that  you  re- 
ferred to? 

A.  I  did  considerable  welding  inside  of  those 
transport  tanks  without  a  sufficient  amount  of  air 
circulation  to  take  the  fumes  out, — it  was  very  bad 
at  times. 

Q.  Then  your  answer  is  '*yes"  to  my  former 
question?  A.     Yes,  that's  right. 

Q.  Did  you  make  any  suggestions  leading  to 
the  correction  of  this  situation? 

A.  I  suggested  to  Mr.  Rice  that  we  buy  a  motor 
and  build  a  blower  unit  to  remove  all  the  fumes 
as  we  were  welding  in  the  tanks. 

Q.     Was  this  suggestion  ever  acted  upon? 

A.     No,  it  wasn't  while  I  was  there. 

Q.  During  the  time  that  you  worked  for  the 
company,  did  you  miss  any  other  time  with  excep- 
tion of  this  time  for  illness  when  [352]  you  were 
supposed  to  be  at  work? 

A.  I  think,  included  in  that,  I  missed  one  day 
due  to  personal  matters  that  I  had  to  attend  to 
in  the  city  of  Malad.  I  was  held  over  there  one 
day. 

Q.     Is  that  the  only  time? 

A.     That  is  the  only  time. 

Mr.  Penfield:     No  further  questions. 

Trial   Examiner   Riemer:     Mr.   Moyle? 

Cross  Examination 
Q.     (Mr.  Moyle)  :     Now,  as  a  matter  of  fact,  Mr. 
Archibald 
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Mr.  Penfield:     There  was  one  further  question. 
Trial  Examiner  Riemer:     Yes,  go  ahead. 

Direct  Examination    (continued) 
Q.     {M.T.    Penfield,    continuing) :    I    would    like 
to  have  this  marked  for  identification. 

(Whereupon  a  membership  card  in  Local 
198  of  the  Machinists  was  marked  for  identifi- 
cation as  Board's  Exhibit  21.) 

Q.  (Mr.  Penfield,  continuing) :  I  show  you 
Board's  Exhibit  21  for  identification  and  ask  you 
if  you  can  tell  me  what  it  is? 

A.  Yes,  that  is  my  card  showing  my  member- 
ship in  Local  198  of  the  Machinists,  affiliated  with 
the  American  Federation  of  Labor,  Pocatello. 

Q.     Does  this  book  show  when  you  were  initated? 

A.  That  shows  initiation  on  the  7th,  I  believe — 
I  think  that  [353]  it  is  the  7th  of  November.  How- 
ever, this  was  issued  sometime  after  application 
and  joining  the  Local. 

Q.     How  much  after? 

A.  Well,  I  could  not  be  sure  as  to  that.  It  would 
be  at  least  two  weeks. 

Q.    What  year?  A.     1941. 

Q.     1941?  A.     Yes. 

Mr.  Penfield:  I  would  rather  not  offer  this  in 
evidence,  because  it  is  the  only  copy.  And  I  would 
prefer  to  request  permission  to  withdraw  it.  I 
believe  that  it  has  been  sufficiently  identified  to  be 
the  original. 
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Trial  Examiner  Riemer:  Then  we  might  as 
well  go  on.  Mr.  Penfield  is  not  going  to  offer  it. 
You  can  examine  that  any  time. 

Q.  (Mr.  Penfield,  continuing)  :  On  what  date 
does  Board's  Exhibit  21  show  that  you  were 
initiated?  A.     It  shows  November  7. 

Q.     1941?  A.     1941. 

Trial  Examiner  Riemer:     May  I  see  it? 

Mr.  Penfield:     Yes.     That  is  all. 

Cross  Examination  (continued) 

Q.  (Mr.  Moyle)  :  You  knew,  Mr.  Archibald, 
that  Mr.  Rice  was  a  [354]  union  man? 

A.  No,  I  didn't,  except  that  he  told  me  that  he 
had  belonged  to  unions,  and  whether  he  did  at  that 
time,  I  wouldn't  know. 

Q.  You  knew  that  he  was  a  charter  member  here 
in  Pocatello  of  Machinists  Local  685? 

A.  I  knew  that  he  had  belonged  to  one,  because 
he  informed  me  of  that. 

Q.  You  knew  that  his  name  appeared  in  the 
Local  Hall  here  on  the  charter? 

A.     No,  I  didn't  know  that. 

Q.  And  that  all  the  time  that  you  worked  for 
him,  you  knew  that  he  had  a  retirement  card  from 
the  union  on  account  of  the  position  he  held  with 
the  refinery? 

Mr.  Penfield:  I  object  to  this  line  of  question- 
ing on  the  gromid  that  it  has  already  been  testified 
to  that  Rice  told  him  that  the  Union  didn't  do 
him  any  good.    I  don't  think  that  it  is  relevant. 

Trial  Examiner  Riemer:     Overruled. 
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A.  (Continuing)  :  I  didn't  know  what  union 
that  he  had  belonged  to,  or  that  he  held  a  retire- 
ment card  from  any  miion. 

Q.  (Mr.  Moyle,  continuing) :  Or  what  his  pres- 
ent status  in  the  union  was? 

A.     No,  I  didn't. 

Q.  Mr.  Rice,  at  the  time  that  you  were  employed, 
didn't  ask  you  anything  about  your  labor  affilia- 
tions ? 

A.     Not  about  my  personal  relations,  no.  [355] 

Q.  And  at  no  time  did  he  suggest  to  you  what 
you  should  do  in  reference  to  your  labor  associa- 
tions ?  A.     No. 

Q.  Now,  you  testified  with  reference  to  your  ask- 
ing Mr.  Rice  for  a  blower.    When  was  that  ? 

A.  That  was  brought  up  several  different  times 
while  I  worked  there  at  the  shop. 

Q.  And  these  tanks,  before  they  were  welded, 
were  always  thoroughly  steamed  out? 

A.     That's  right. 

Q.  And  when  any  welding  was  done  on  the  in- 
side, all  of  the  openings  of  the  tank  were  opened  ? 

A.     Yes. 

Q.  You  were  free  to  adjust  that  as  best  you 
could  ? 

A.     Yes,  you  could  do  all  you  could  with  it. 

Q.  You  knew  when  you  came  to  work  for  the 
company  that  the  equipment  which  it  had  for  the 
work  which  it  had  to  do  was  more  or  less  inade- 
quate, did  you  not? 


vs.  Idaho  Re-fining  Co.  435 

(Testimony  of  Leo  Archibald.) 

A.  I  didn  't  know  anything  about  the  set-up  there 
until  after  I  was  working  there. 

Q.  Well,  as  soon  as  you  started  to  work,  you 
found  out,  didn't  you?  A.     Oh,  yes. 

Q.  And  you  understood  very  shortly  after  you 
went  to  w^ork  that  the  financial  condition  of  the  com- 
pany was  such  that  it  was  not  [356]  able  to  do 
everything  that  might  be  done  imder  other  circum- 
stances ? 

Mr.  Penfield:     I  object  to  that  question. 

Trial  Examiner  Riemer:     Sustained. 

Mr.  Moyle,:  We  offer  to  prove  that  it  was 
nothing  but  the  financial  inability  of  the  company 
to  do  it  that  prevented  it  doing  some  of  the  things 
that  it  otherwise  would  have  done. 

Mr.  Penfield:     I  don't  think  that  is  material. 

Mr.  Moyle:  Of  course,  I  don't  think  that  this 
matter  is  in  issue. 

Trial  Examiner  Eiemer:  I  don't  think  so, 
either.  I  don't  think  that  the  Board  contends  that 
the  respondent  was  at  fault  because  this  man  had 
to  weld  a  tank  in  w^hich  there  were  gas  fumes,  and 
that  that  caused  him  any  illness. 

Mr.  Penfield:     We  make  no  such  contention. 

Q.  (Mr.  Moyle,  continuing)  Now,  on  each  of 
these  slips  in  Exhibit  20,— Board's  Exhibit  20— 
that  you  have  furnished,  under  the  heading  "Time 
Worked",  the  number  of  days  in  each  instance 
is  the  full  period  which  the  paycheck  covers,  is  it 
not?  A.     Yes,  that's  right. 


436  National  Labor  Relations  Board 

(Testimony  of  Leo  Archibald.) 

Q.  Now,  of  course,  taking  that  first  paycheck, 
you  didn't  work  on  the  26th  of  January,  1941, 
which  was  a  Sunday,  as  my  calendar  shows  it? 

A.     Well,  I  could  not  be  sure  about  that.  [357] 

Q.  Well,  there  were  Sundays  when  you  did  not 
work?  A.     Yes,  there  were. 

Q.  And  there  were  holidays  when  you  didn't 
work? 

A.  I  don't  recall  if  I  worked  on  holidays  or 
not. 

Q.  And  there  were  days  when  you  were  absent 
and  didn't  work?  A.     That's  right. 

Q.  But  in  each  instance  here,  the  number  of 
days,  or  the  days  shown  there,  are  the  number  for 
the  full  period  of  your  pay  check? 

A.  Your  check  always  covers  the  full  i)eriod 
whether  I  worked  or  not. 

Q.  When  it  says  "time  worked  .  . .  days",  the 
days  are  for  the  full  period  and  not  the  days  you 
actually  worked? 

A.     These  are  the  hours  I  actually  worked. 

Q.  .  I  am  asking  about  the  days  only. 

A.     That  would  not  necessarily  show  the  days. 

Q.     Well,  it  doesn't  show  them? 

A.     It  covers  the  pay  period. 

Trial  Examiner  Riemer:  In  other  words,  it 
covers  the  pay  period,  and  not  the  actual  days 
worked  ? 

The  Witness:     That  is  the  idea.     That  is  right. 

Trial  Examiner  Riemer:  The  hours  worked  are 
shown  on  there. 
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Mr.  Moyle:  Yes,  the  hours  are  given,  and  the 
amount  of  the  pay  check.  With  that  understand- 
ing, we  have  no  objection  to  the  introduction  of 
Board's  Exhibit  20.  [358] 

Trial  Examiner  Riemer:  I  might  as  well  rule 
on  it  at  this  time,  then.  Board's  Exhibit  20  now 
marked  for  identification,  may  be  admitted  and 
marked  in  evidence  as  Board's  Exhibit  20. 

(Whereupon  the  exhibit  previously  marked 
Board's  Exhibit  20  for  identification,  was  re- 
ceived in  evidence.) 
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Q.  (Mr.  Moyle,  continuing)  Now,  you  say 
when  you  first  went  to  Mr.  Rosqvist's,  you  took  one 
machinist  with  you  and  7  drivers,  is  that  correct? 

A.  There  were  six  or  seven  of  us;  I  wouldn't 
recall  the  exact  number  of  drivers. 

Q.     Who  was  the  machinist? 

A.     Oran  Thomas. 

Q.     Who  were  the  drivers'? 

A.     I  couldn't  recall  the  names  of  the  drivers. 

Q.     Any  of  them? 

A.     Guy  Campbell  was  one. 

Q.     Is  he  the  only  one  that  you  remember? 

A.  That  is  the  only  name  that  I  can  recall 
definitely. 

Q.  Now,  Thomas  joined  the  union  at  your  so- 
licitation ? 

A.     No,  he  joined  it  of  his  own  choice. 

Q.  And  Guy  Campbell  joined  it  at  your  so- 
licitation ?  A.     No. 

Q.     Of   his   own   choice? 

A.     Of  his  own  choice.  [359] 

Q.  You  didn't  suggest  to  either  of  these  men 
that  they  should  join? 

A.     We  had  talked  the  matter  over  between  us. 

Q.  Now,  in  your  entire  25  years'  experience 
as  a  machinist  and  welder — or  did  you  weld  for 
the  25  years? 

A.  I  have  done  welding  incidental  to  my  work 
for  probably  20  years  of  that  time. 

Q.  You  were  not  what  you  would  call  an  expert 
welder?  A.     That's  right. 
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Q.  And  your  25  years'  experience  had  been  more 
as  a  machinist  and  mechanic? 

A.     Mechanical  work,  yes. 

Q.     Than  welding?  A.     That's  right. 

Q.  And  you  in  all  those  25  years  had  never 
joined  a  union  prior  to  joining  on  November  7? 

A.     That's  right. 

Q.  You  said  that  while  you  were  at  the  re- 
spondent's refinery  you  were  only  criticized  once 
for  your  work? 

A.  That's  all  I  recall.  Mr.  Rice  informed  me 
that  I  was  a  little  slow  in  doing  certain  jobs. 

Q.     And  when  was  that  complaint  made? 

A.     Shortly  after  I  went  to  work. 

Q.  And  the  complaint  consisted  solely  of  the 
fact   that   you   were   slow?   [360] 

A.     That's  all. 

Q.  Do  you  remember  burning  a  hole  in  one 
of  the  tanks  at  the  bottom?  A.     I  don't 

Q.     Four  inches  from  where  it  should  have  been? 

A.  I  don't  recall  clearly  about  that.  It  could 
have  very  easily  happened  with  an  arc. 

Q.  Whether  or  not  it  could  have  very  easily 
happened,  it  did  happen,  did  it  not? 

A.  I  am  not  sure.  I  remember  something  about 
Mr.  Rice  saying  something  about  that. 

Q.  It  was  a  very  serious  complaint  that  was 
made  against  you  and  to  you  at  that  time  on  ac- 
count of  that,  wasn't  it?  A.     No,  it  wasn't. 

Q.     Nothing  was  said  to  you  about  it? 

A.     I  don't  recall  anything  definite  about  it. 
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Q.  Well,  you  wouldn't  say  that  there  v/as  not 
a  complaint  made  and  that  the  matter  was  not 
discussed  with  you? 

A.  There  certainly  wasn't  any  serious  complaint 
made,  or  I  would  distinctly  remember  it. 

Q.  And  you  were  told  at  that  time  that  that 
kind  of  work  could   not  be   tolerated? 

A.  I  know  that  that  was  never  said  to  me,  or 
I  would  remember  it. 

Q.  And  that  the  question  of  your  drinking  and 
your  drunkenness  [361]  on  the  job  was  discussed 
at  that  time?  A.     It  was  not. 

Q.  And  that  you  were  told  that  if  you  con- 
tinued in  your  drinking  and  in  doing  work  of  that 
kind  that  you  would  be  discharged? 

A.     That  is  not  true. 

Q.  And  that  these  occurrences  were  prior  to 
July  of  1941?  A.     No,  sir. 

Q.  Can  you  fix  the  date  when  this  welding  ex- 
perience to  which  I  have  referred  occurred? 

A.  No,  I  cannot;  I  remember  faintly  something 
of  Mr.  Rice  saying  something  about  I  had  hit  the 
tank  away  from  the  weld  causing  a  leak.  In  weld- 
ing, that  is  very,  very  easy  to  do  with  an  arc, 
simply  touch  it  with  the  end  of  the  electrode,  you 
wouldn't  even  know  it,  but  it  could  cause  a  leak 
there.  His  complaint  at  that  time,  I  recall  talk- 
ing about  it,  I  had  sealed  the  place  I  was  intend- 
ing to  weld,  but  had  accidentally  touched  this  tank 
a  short  distance  away  from  the  weld.  That  is  my 
memory  of  it. 
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Q.  As  a  matter  of  fact,  in  touching  it  in  the 
manner  in  which  you  suggest,  you  burned  a  four- 
inch  hole  through  it,  did  you  not  ?  A.     No,  sir. 

Q.  When  I  say  four  inches,  I  mean  four  inches 
in  diameter. 

A.     No,  that  would  be  utterly  impossible.  [362] 

Q.  You  were  not  at  work  on  the  Fourth  of 
July,  you  remember  that,  do  you  nof? 

A.  I  wouldn't  recall  for  sure  whether  I  was 
or  not. 

Q.  And  you  were  not  at  work  on  the  5th  or 
the  6th  ?  A.     To  the  best  of  my  memory 

Trial  Examiner  Riemer:  Do  you  have  the  cards 
or  payroll  records  to  show? 

Mr.  Moyle:     Yes. 

Trial  Examiner  Riemer:  I  will  accept  those  as 
much  better  evidence  of  whether  or  not  this  man 
did  or  did  not  work,  than  his  recollections. 

Mr.  Moyle:  This  was  really  preliminary  to  the 
next  question.     I  intend  to  offer  the  records. 

Trial  Examiner  Riemer:  I  would  certainly  pre- 
fer to  have  those  rather  than  this  man's  recollec- 
tion. 

Mr.  Moyle:     I  will  proceed  then  on  that  basis. 

Q.  (Mr.  Moyle,  continuing)  When  you  came 
back  to  work  on  the  7th  of  July,  that  is  after  the 
4th,  5th  and  6th,  you  had  been  drinking  and  came 
on  the  job  under  the  influence  of  liquor"? 

A.     That  is  not  true. 

Q.  And  that  matter  was  called  to  your  atten- 
tion was  it  not,  by  your  foreman,  Kermit  Rice? 
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A.  Yes,  that  is  the  time  when  I  remember — 
that  is  when  I  was  at  Malad  and  didn't  get  back 
here  due  to  personal  affairs  there,  Mr.  Rice  said 
he  was  rather  sore  at  me  and  he  thought  [363] 
maybe  I  had  went  off  and  got  drunk.  That  is  what 
he  said.  Not  that  I  was  drinking  then,  or  had  any 
liquor  on  me  when  I  came  to  work.  He  informed 
me  that  he  thought  probably  I  had  gotten  drunk. 

Q.  The  fact  is,  he  did  definitely  complain  about 
your  coming  on  the  job  under  the  influence  of  li- 
quor after  the  July  4  holiday  *? 

A.     No,  sir;  that  is  not  true. 

Q.  Are  you  unable  to  say  that  it  was  the  4th 
of  July  that  you  went  to  Malad'? 

A.     I  am.     I  don't  remember  definitely  the  dates. 

Q.  In  other  words,  you  don't  know  what  you 
did  on  the  Fourth  of  July  a  year  ago? 

A.     I  don't  recall  for  sure. 

Q.  Now,  coming  down  to  the  Monday  before 
you  were  finally  discharged,  that  would  be  Monday 
the  10th,  do  you  recall  coming  to  work  drunk? 

A.     No,  sir;  I  did  not  come  to  work  drunk. 

Q.     And  that  you  were  sent  home  on  that  day^ 

A.  I  was  not  sent  home.  I  asked  for  permis- 
sion to  go  home. 

Q.  And  that  you  were  not  at  work  on  the  10th, 
or  the  11th,  Monday  or  Tuesday,  preceding  your 
discharge  ? 

A.  I  am  not  sure  if  I  went  to  work  on  the  11th 
or  not.  I  recall  asking  for  permission  to  go  home 
because  I  wasn't  feeling  well.  [364] 
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Q.  After  Mr.  Kermit  Rice  told  you  that  you 
would  have  to  go  home,  you  told  him  that  you  had 
a  bellyache? 

A.  He  didn't  tell  me — I  asked  permission  to 
go  home. 

Q.  Well,  you  told  him  that  you  had  a  belly- 
ache'? A.     That's  right. 

Q.  Well,  Mr.  Rice  at  that  time  was  pretty  mad 
and  told  you  that  this  situation  could  not  go  on 
any  longer? 

A.  He  didn't  say  anything  about  it  right  at  that 
time. 

Q.  Well,  when  did  he  say  what  I  have  sug- 
gested ? 

A.  I  don't  recall  the  exact  date  that  Mr.  Rice 
said  to  me  and  I  rather  thought  at  the  time  that 
he  was  rather  kidding  me,  that  I  would  have  to 
let  whiskey  alone  if  I  wanted  to  work  for  him. 

Q.     He  told  you  that? 

A.  One  time  he  told  me,  and  I  told  him  that 
any  time  I  came  to  work  when  I  was  drunk,  I 
wanted  him  to  fire  me. 

Q.     And  that  is  what  he  did  on  the  14th? 

A.     That  is  what  he  did  on  the  14th. 

Q.  Now,  for  the  last  month  or  so,  say  the  last 
30  days  that  you  worked  for  the  company,  Mr. 
Rice  complained  from  time  to  time  about  the  slow- 
ness of  your  work?  A.     He  did  not.  [365] 

Q.  (Mr.  Moyle,  continuing)  Now,  during  all 
this  period,  Mr.  Archibald,  the  shop  was  very  busy  ? 

A.     Yes,  there  was  always  plenty  of  work  there. 
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Q.  And  so  far  as  employees  were  concerned, 
the  shop  was  short-handed? 

A.     That  is  right. 

Mr.  Penfield:  What  period  are  you  talking 
about  ? 

Mr.  Moyle :  I  am  talking  about  the  entire  period 
of  Mr.  Archibald's  employment,  January  of  1941 
to  November  of  1941. 

Q.  (Mr.  Moyle,  continuing)  The  majority  of 
the  work  in  the  shop  consisted  of  repairing,  recon- 
ditioning, the  company  equipment  which  had  been 
involved  in  wrecks — accidents — collisions? 

A.     No,  that  wasn't  the  case. 

Q.     Well,  what  did  the  work  consist  of? 

A.     Routine  maintenance,   repairs,  mostly. 

Q.  Was  there  ever  a  time  during  the  period 
when  you  worked  for  this  company  when  there  was 
not  being  repaired  in  the  shop  some  of  the  company 
equipment  which  had  been  damaged  on  the  road? 

Mr.  Penfield:  I  object  to  that.  I  don't  see  that 
it  is  relevant. 

Trial  Examiner  Riemer:     It  is  overruled. 

A.     I  don't  get  your  question  quite  clearly. 

Mr.  Moyle:     Will  you  read  my  question,  please? 

[370] 
(Thereupon  the  last  question  was  ^ead  aloud 
by  the  reporter  as  hereinabove  recorded.) 

A.  Well,  that  is  not  clear.  What  do  you  mean 
by  "damage"?  Do  you  mean  actual  wrecks,  or 
due  to  breakdowns? 

Q.     Both. 
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A.  No,  there  was  always  something  to  be  re- 
paired. 

Q.  You  knew  also  that  the  company  was  short 
of  rolling  stock?  A.     Yes,  I  did. 

Q.  And  that  when  a  piece  of  equipment  was 
laid  up  for  any  cause,  the  company  either  had  to 
get  it  fixed  as  quickly  and  as  expeditiously  as  pos- 
sible, or  actually  delay  the  transportation  of  its 
refined  products'?  A.     That's  right. 

Q.  And  that  the  speed  in  the  repairing  of  its 
equipment  and  getting  it  back  on  the  road  was 
imperative  as  far  as  the  continued  business  of  the 
company  was  concerned,  that  is  correct,  isn't  it? 

A.  As  far  as  I  am  concerned,  I  take  a  little 
more  time  on  the  job,  and  aim  to  keep  it  on  the 
road  a  little  longer.  That  was  my  only  argument 
with  Mr.  Rice,  and  he  agreed  with  me  at  the  time 
that  we  spoke  of  that. 

Q.  Now,  on  the  morning  of  the  14th,  when  you 
came  to  work,  you  came  to  work  sometime  before 
eight  o'clock,  did  you  not,  in  the  morning? 

A.     I  was  there  to  report  at  eight.  [371] 

Q.  And  this  conversation  that  you  had  with  Mr. 
Rice  was  in  the  presence  of  Mr.  Thomas? 

A.  I  don't  know  if  Mr.  Thomas  overheard  the 
conversation  or  not. 

Q.  Well,  he  was  right  there  with  you,  was  he 
not?  A.     He  was  in  the  shop,  I  know. 

Q.     And  was  Mr.  Brown  there? 

A.     I  don't  recall  for  certain  about  that.    I  don't 
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remember  seeing  Mr.  Brown  that  morning,  at  that 

time. 

Q.  But  it  was  around  eight  o'clock  when  you 
were  discharged? 

A.     I  was  all  ready  to  go  to  work,  yes. 

Q.     You  hadn't  yet  begun  work?  A.     No. 

Q.  So,  as  you  stated  yesterday,  on  your  direct 
examination,  you  did  no  work  on  the  14th? 

A.     That's  right. 

Q.  For  the  company.  Now,  was  Mr.  Thomas  dis- 
charged? A.     Not  to  my  knowledge. 

Q.  He  continued  to  work  and  is  still  working 
for  the  company,  is  he  not? 

A.  I  wouldn't  know  of  my  own  personal  knowl- 
edge. 

Q.     You  haven't  seen  him  recently? 

A.     No. 

Q.  And  Mr.  Thomas  at  that  time — that  is  the 
time  that  you  were  discharged  and  he  was  retained 
— had  joined  the  same  union  that  you  had  joined? 

[372] 

A.  I  don't  know  how  far  Mr.  Thomas  had  went 
with  that.  I  know  that  he  had  signed  an  appli- 
cation. 

Q.  Well,  he  signed  an  application  at  the  same 
time  that  you  did,  didn't  he? 

A.     That's  right. 

Q.  And,  as  far  as  you  know,  was  initiated  at 
the  same  time?  A.     No,  he  was  not. 

Q.  Do  you  know  whether  he  was  initiated  be- 
fore or  after  you? 
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A.  I  don't  think  that  Mr.  Thomas  was  ever 
initiated.  [373] 

Q.  You  testified  that  there  were  some  of  the 
machinists  signed  up  besides  Mr.  Thomas  in  the 
Union  at  the  time  you  did,  or  thereafter.  Who 
were  they? 

A.  I  think  Mr.  Wayne  Nord,  who  was  a  helper 
out  there.    I  wouldn't  be  positive  as  to  whom.  [386] 

Q.  Now,  one  other  instance,  do  you  recall  a 
date  last  sunmier  when  your  daughter  drove  you 
to  work,  and  you  spent  the  day  in  somebody  else's 
car,  sat  in  the  back  seat  of  the  car  all  day? 

A.  I  did  ask  permission  to  leave,  and  went  out 
and  sat  in  the  car  one  day.  [388] 

Redirect  Examination 

Q.  (Mr.  Penfield)  Mr.  Archibald,  you  testi- 
fied on  cross  examination  that  Mr.  Rice  never  asked 
you  about  your  union  affiliations? 

A.  He  never  asked  me  personally  about  my  own. 
He  asked  me  one  morning,  if  I  knew  that  the 
truckdrivers  had  joined  the  union. 

Q.     When  was  this? 

A.     It  was  shortly  before  we  were  discharged. 

Q.     How  shortly  before  you  were  discharged? 

A.  Oh,  just  a  few  days — I  don't  know  exactly 
the  date. 

Q.     A  week  or  less  than  a  week? 

A.     Probably  around  a  week  or  less. 

Q.     What  did  you  tell  him? 

A.     I   didn't   tell  him   what   I   knew   about   the 
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truck  drivers.     He  didn't  ask  me  my  personal  af- 
filiation. 

Q.     What  is  your  present  job,  Mr.  Archibald? 

A.     I  am  a  welder  for  the  Union  Pacific. 

Q.  Did  I  understand  you  to  testify  that  you 
had  been  doing  both  welding  and  mechanical  work 
for  25  years'? 

A.     Welding  probably  not  quite  that  long. 

Q.     How  long  have  you  been  doing  that? 

A.     Probably  20  years. 

Q.  On  your  cross  examination,  you  testified  with 
respect  to  an  instance  in  which  a  hole  was  burned, 
and  you  made  some  state-  [389]  ment  that  that 
could  easily  happen  with  an  arc  welder.  Would 
you  explain  how  that  could  happen? 

A.  Well,  arc  welding,  you  use  a  high  voltage  to 
carry  your  metal  over  and  those  things  easily  hap- 
pen, and  you  get  it  between  the  electrode  and  the 
metal  adjacent  to  the  weld,  if  the  metal  was  thin, 
it  would  cause  a  slight  crack.  That  could  very 
easily  happen  to  you  at  any  time. 

Q.  Could  you  burn  a  four-inch  hole  without 
knowing  it?  A.     You  could  not. 

Trial  Examiner  Riemer :  Why  couldn't  you  burn 
a  four-inch  hole? 

The  Witness:  Your  electrode,  such  as  we  used 
out  there,  is  one-eighth  of  an  inch  in  diameter  and 
it  would  be  impossible  to  burn  a  four-inch  hole 
unless  you  would  hold  your  arc  in  exactly  the  right 
position  and  draw  a  circle  with  it.     I^  you  touch 
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the  metal,  it  might  burn  a  hole  right  at  that  place 

or  cause  a  crack. 

Trial  Examiner  Riemer:  How  large  would  that 
hole  be  if  you  just  touched  it? 

The  Witness :  It  would  probably  only  be  a  slight 
crack.  It  would  require  an  effort  on  your  part  to 
burn  a  four-inch  hole. 

Q.     (Mr.    Penfield,    continuing)     You    testified 
that  Oran  Thomas  signed  an  application  card  in 
the  Machinists  at  the  same  time  that  you  did  ?  [390] 
A.     That's  right. 

Q.     Did  Oran  Thomas  ever  take  an  active  part 
in  the  union  following  that? 
A.     No. 

Q.     Either  out  in  the  plant,  or  any  place  else? 
A.     No,  not  to  my  knowledge. 
Q.     Did  he  ever  pass  out  cards  or  collect  any 
money  ? 

A.     No,  sir. 

Q.  You  testified  to  one  occasion  on  which  you 
sat  in  the  car  most  of  the  day.  What  were  the  cir- 
cumstances concerning  that? 

A.  I  didn't  want  to  explain  those  if  I  didn't 
have  to.  For  the  past  six  years,  I  have  been  under 
treatment  for  ulcers  of  the  stomach,  and  different 
things,  something  I  would  eat  or  poison  fumes  will 
make  me  sick.  That  could  easily  be  verified  through 
Dr.  Cochran,  at  Salt  Lake  City. 

Q.  And  on  this  particular  occasion,  were  you 
ill? 
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A.     I  certainly  was. 
Mr.  Penfield:     That  is  all. 

Recross  Examination 

Q.     (Mr.  Moyle)     Well,  you  do  use  liquor? 

A.  I  take  a  drink  occasionally,  but  very  very 
seldom  the  last  few  years  because  of  that  condi- 
tion. 

Q.  So  your  ulcers  of  the  stomach  are  not  so 
bad  that  they  prevent  you  from  drinking  whiskey? 

A.  It  is  safe  to  say  that  I  don't  take  a  drink  of 
liquor  once  [391]  in  two  months. 

Q.     But  you  do  drink? 

A.     Very,  very  seldom. 

Q.  And  when  you  came  to  the  refinery  and  sat 
in  this  car  all  day,  you  didn't  ask  anybody  to  take 
you  home? 

A.  No,  I  thought  that  it  would  pass  and  I  could 
go  back  to  work. 

Q.     You  didn't  start  work  at  all  that  morning? 

A.  As  I  remember,  I  worked  until  about  ten 
o'clock  and  asked  permission 

Q.  And  as  the  day  wore  on,  you  found  that  your 
condition  didn't  get  better,  and  you  just  stayed 
there?  A.     That's  right. 

Q.     You  didn't  get  out  of  the  car  at  all? 

A.  I  don't  know  if  I  did  or  not.  I  don't  remem- 
ber that. 

Q.  And  you  had  not  been  in  contact  with  any 
fumes  that  morning,  had  you? 

A.     I  don't  recall  what  I  had  been  doing  the  pre- 
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vious  day,  unless  it  was  welding  an  oil  tank  we 
had  laying  outside.  As  I  recall,  that  was  the  job 
that  I  was  doing. 

Q.  When  Mr.  Brown  complained  to  you  about 
your  staying  off  shift  all  day,  you  didn't  tell  him 
then  that  you  were  sick? 

Trial  Examiner  Riemer:     When  was  that? 

Mr.  Moyle :  This  was  the  day  he  sat  in  the  auto- 
mobile. 

A.  No,  Brown  made  no  complaint  whatever.  I 
simply  told  him  that  [392]  I  was  sick  and  wanted  to 
rest  a  while  and  see  if  I  would  feel  better,  and  it  was 
all  right  with  him. 

Q.     You  told  Mr.  Brown  that? 

A.     Yes. 

Q.  There  wasn't  any  discussion  at  that  time 
about  drunkenness? 

A.     No  discussion  then  or  afterwards. 

Trial  Examiner  Riemer:  Has  the  time  of  that 
incident  been  fixed? 

Mr.  Moyle:  I  have  tried  to  fix  it  with  this  wit- 
ness. He  says  that  he  doesn't  know  when  it  was. 

Q.     (Mr.  Moyle,  continuing)     Do  you? 

A.     No,  I  don't. 

Q.     Do  you  have  any  way  of  fixing  it? 

A.     There  is  no  way  of  my  fixing  that  exact  date. 

Q.     Was  it  before  or  after  the  Fourth  of  July? 

A.     There  is  no  way  of  telling  for  certain. 

Q.     It  was  hot  weather,  wasn't  it? 

A.     Yes,  it  was  warm — summertime. 
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Q.     It  may  have  been  late  summer  or  early  fall? 

A.     That  I  could  not  say  for  sure. 

Q.  Now,  you  stated  to  the  Examiner  that  the 
crack  which  you  caused  in  this  particular  tank  was  a 
slight  crack? 

A.     Yes,  that's  right. 

Q.     Now,  you  saw  the  crack  ?  [393] 

A.  I  don't  recall  clearly  about  that.  It  seems 
to  me  that  I  remember  Mr.  Rice  mentioning  the 
fact  that  I  had  struck  the  tank  away  from  the 
weld  and  caused  a  slight  crack,  but  there  wasn't 
anything  in  particular  said  about  it. 

Q.     When  was  that  discussed? 
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I  don't  know. 

When  was  the  complaint  made  with  refer- 
to  the  time  you  worked  there? 
Sometime  shortly  afterwards. 
After  the  truck  had  gotten  out  on  the  road? 
I  suppose  that  it  must  have,  I  don't  know. 
The  truck  had  to  be  brought  back  and  steamed 
and  rewelded? 

I  don't  know.     I  don't  recall  what 

That  is  your  best  recollection? 
That  is  my  best  recollection. 


How  long  does  it  take  to  steam  out  a  truck? 

Steam  them  overnight,  usually. 

How  big  a  truck  was  this — the  capacity  of 
the  tank? 

A.  I  wouldn't  recall  the  capacity.  They  run  dif- 
ferent sizes,  and  I  never  noticed  particularly  which 
size  I  was  working  on. 


456  National  Labor  Relations  Board 

(Testimony  of  Leo  Archibald.) 

Q.  You  have  no  recollection  at  the  present  mo- 
ment as  to  the  size  of  the  crack? 

A.  It  would  have  to  be  small,  I  know  that  from 
experience. 

Q.     But  you  don't  know  from  observation?  [394] 

A.     No. 

Q.  But  3'ou  do  have  a  definite  recollection  that 
Mr.  Eice  complained  about  the  work  at  that  time? 

A.  It  wasn't  a  complaint.  He  simply  told  me  that 
I  had  stuck  the  tank  and  made  a  leak  there. 

Q.  Now,  Mr.  Rice  came  back  from  New  York 
on  the  13th  of  July,  did  he  not? 

A.     I  wouldn't  know  the  date  that  he  came  back. 

Q.  And  when  the  episode  of  the  Fourth  of  July 
had  been  called  to  his  attention,  he  came  to  you 
and  told  you  that,  as  early  as  the  13th  or  14th  of 
July,  if  that  type  of  conduct  continued  he  would 
have  to  discharge  you?  A.     No,  he  did  not. 

Mr.  Moyle:     That  is  all. 

Trial   Examiner   Riemer:     Anything   further? 

Mr.  Penfield:     Yes. 

Redirect  Examination 

Q.  (Mr,  Penfield)  Now  with  respect  to  this 
truck  in  which  you  testified  that  you  might  have 
made  a  hole,  do  you  recall  whether  that  particular 
truck  went  out  on  the  road? 

A.     No,  I  don't. 

Q.  Do  you  know  whether  it  came  back  and  was 
unloaded  and  steamed? 

A.     No,  I  don't  know. 
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Q.  If  it  had  a  four-inch  hole  in  it,  could  it  have 
been  loaded  [395]  and  gotten  out? 

A.     It  would  be  impossible. 

Mr.  Penfield:     That  is  all. 

Q.  (Trial  Examiner  Riemer)  Mr.  Archibald, 
are  you  an  auto  mechanic? 

A.     Auto,   truck   and   tractors — gasoline   motors. 

Q.  For  example,  if  a  truck  came  into  the  gar- 
age and  needed  a  carbon  job,  do  you  do  that  sort 
of  job? 

A.     A  carbon  job? 

Q.     Yes,  sir;  grind  the  valves? 

A.     Yes,  sir. 

Q.  Would  you  tell  us  the  nature  of  the  work  that 
you  did  for  the  company  at  the  refinery? 

A.  Well,  any  repair  of  any  parts, — motor,  trans- 
mission, rear  end,  any  part  of  trucks  or  the  trailers 
or  the  semi-trailers.  I  also  built  for  them  a  semi- 
trailer, and  I  remodeled  some  of  the  transportation 
tanks  and  trailers  so  they  could  use  these  old  tanks. 
That  is,  cutting  out  sections  and  inserting  new  sec- 
tions to  fit  onto  a  different  trailer. 

Q.     And  you  did  the  welding  work  in  addition  ? 

A.     Yes,  I  did  the  welding  work. 

Q.  How  many  truck  mechanics  were  there  at 
the  refinery  when  you  were  employed,  Mr.  Archi- 
bald? 

A.     I  believe  the  most  at  one  time  was  four. 

Q.  That  would  include  yourself  and  Oran 
Thomas?  [395] 

A.     Myself  and  Oran  Thomas  and  Bud  Boyer, 
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and  they  had  another  fellow  there,  I  believe  that 

he  was  classed  as  a  helper,  and  I  don't  recall  his 

name. 

Q.  Did  Boyer  and  Thomas  do  the  same  sort  of 
work  that  you  performed? 

A.  No,  Mr.  Thomas  did  some  welding,  but  I  did 
nearly  all  the  welding. 

Q.     Did  Boyer  do  any  welding  ? 

A.  I  don't  think  that  Mr.  Boyer  did  any  weld- 
ing. 

Q.  Is  it  your  testimony  that  you  did  most  of  the 
welding?  A.    Yes,  sir.  [397] 

Q.     Did  you  have  an  eight-hour  day  out  there? 

A.  No,  sir;  well,  in  the  wintertime,  sometimes 
we  would  try  to  hold  it  down  to  eight  hours,  but 
it  was  nearly  always  nine  or  more. 

Q.  Was  there  any  understanding  that  you  had 
to  work  on  Sunday? 

A.  No,  sir;  it  wasn't  compulsory  except  in  ex- 
treme cases  [398]  they  would  ask  you  to. 

Q.  For  example,  tell  us,  what  would  Rice  say  to 
you? 

A.  Oh,  he  would  just  tell  me,  "Here  is  a  certain 
unit  here;  we  want  you  to  tear  the  motor  down 
and  put  in  bearings,  or  grind  this  set  of  valves". 

Q.     And  you  would  go  to  work  on  that  job? 

A.  I  would  go  to  work  and  do  that.  If  anything 
came  up  that  I  didn't  know  what  they  wanted  to 
do  about  it,  I  would  consult  him  or  Mr.  Brown. 

Q.     I  believe  that  you  have  been  unable  to  fix 
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the  time  that  you  discussed  with  Rice  this  question 

of  increasing  wages'? 

A.     Yes,  sir;  I  am  unable  to  fix  the  date. 

Q.  Well,  would  you  say  it  was  in  the  summer 
of  1941? 

A.  It  would  be  in  the  summer,  yes,  sir;  some- 
time. [399] 

Q.  And  in  any  conversation  you  had  with  Moyle 
over  the  telephone,  did  you  tell  him  why  you  wanted 
to  see  him?  A.     No. 

Q.     Why  did  you  want  to  see  him? 

A.  I  wanted  to  simply  lay  this  matter  before 
him  and  see  if  I  couldn't  get  better  working  condi- 
tions with  a  little  more  wages  there. 

Q.     You  wanted  to  lay  what  matter  before  him? 

A,     This  matter  of  wages  and  hours. 

Q.  Had  you  discussed  the  question  of  hours  with 
Eice? 

A.  I  don't  recall  us  having  a  discussion  on  the 
matter  of  hours. 

Q.     But  you  did  discuss  wages  with  him  ? 

A.     Yes,  sir. 

Q.  Although  you  wanted  to  discuss  wages  and 
hours  and  working  conditions  with  Gilbert  Moyle, 
you  never  succeeded  in  doing  that? 

A.     I  never  succeeded  in  contacting  him,  no. 

Q,  Did  you  attend  any  union  meetings  before 
your  discharge,  Mr.  Archibald?  [401] 

A.    Which  union? 
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,Q.  That  is  a  proper  question.  I  mean  the  union 
of  which  you  were  a  member,  the  International 
Association  of  Machinists'? 

A.  No,  sir;  I  didn't  attend  any  regular  meetings. 
I  was  usually  working  when  they  were  held. 

Q.  Did  you  attend  any  meetings  of  the  Team- 
sters Union? 

A.     No,  sir. 

Q.     Before  your  discharge?  A.     No,  sir.    . 

Q.  On  the  morning  of  November  14,  1941,  you 
reported  for  work? 

A.     Yes,  sir. 

Q.     How  did  you  come  to  work  that  day  ? 

A.     In  my  car. 

Q.    Where  do  you  live? 

A.     556  Jefferson. 

Q.     How  far  is  that  from  the  plant? 

A.     Oh,  it  would  be  approximately  three  miles. 

Q.     Who  drove  the  car  to  work? 

A.     I  drove  it. 

Q.     AVhat  kind  of  a  car  is  it? 

A.     Nash  LaFayette. 

Q.  In  the  three  miles  that  you  have  to  drive 
to  work,  do  you  drive  through  the  City  of  Poca- 
tello? 

A.     No,  Jefferson  is  out — 

Q.  You  drove  your  car  approximately  three 
miles  to  work  that  [402]  morning? 

A.     Yes,  sir. 

Q.     Were  you  sober? 

A.    Yes,  sir. 
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Q.    Were  you  in  fit  condition  to  go  to  work? 

A.     Yes,  I  was. 

Q.     Had  you  worked  on  Friday,  November  13? 

A.     Yes. 

Q.  Do  you  recall  where  you  spent  the  evening 
of  Friday,  November  13th? 

A.     At  home,  to  the  best  of  my  memory. 

Q.     Are  you  married? 

A.     Yes,  sir. 

Q.     Do  you  have  any  children? 

A.     And  grandchildren. 

Q.  Good  for  you.  Mr.  Archibald,  you  have 
testified  that  on  various  days  you  have  reported 
for  work  and  thereafter  asked  permission  to  be  al- 
lowed to  go  home  or  to  leave? 

A.     Yes,  sir. 

Q.  On  other  occasions,  you  have  testified  that 
you  did  not  report  for  work  on  some  days — three 
or  four  days — on  account  of  illness,  I  believe,  and 
once  because  of  some  personal  matters  in  Malad? 

A.  I  think  that  is  the  only  time,  Mr.  Examiner, 
that  I  was  ever  absent  without  permission,  when 
I  was  in  Malad  due  to  personal  business.  [403] 

I  didn't  get  back  and  tried  to  call  Mr.  Rice,  and 
didn't  contact  him. 

Q.  On  days  you  reported  for  work  and  sought 
and  obtained  permission  to  leave,  why  did  you  have 
to  quit? 

A.     Due  to  illness. 

Q.    What  illness? 

A.     I  hated  to  bring  this  out.  I  have  ulcers  of 
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the  stomach,  and  sometimes  I  upset  very  easily,  and 

it  makes  me  very  sick. 

Q,     Are  you  under  treatment  locally? 

A.  Dr.  George  Cochran  of  Salt  Lake  City.  I 
am  not  under  treatment  right  at  the  present  time, 
but  I  was  for  a  period  of  about  six  years. 

Q.  Will  you  please  relate  the  conversation  that 
you  had  with  Mr.  Rice  on  the  morning  of  Novem- 
ber 14,  1941? 

A.  All  that  was  said  that  morning,  I  was  un- 
loading my  tools  and  getting  ready  to  go  work, 
and  he  came  in  and  walked  over  to  me  and  said, 
*' Sorry,  but  I  will  have  to  lay  you  off." 

Q.     What  did  you  say? 

A.  I  looked  at  him  a  little  surprised,  and  I 
asked  him  if  I  might  inquire  why,  and  he  says, 
"Yes,  for  getting  drunk  and  laying  off  work". 

Q.     Was  anything  else  said? 

A.  That  was  all  that  was  said,  except  that  I 
just  laughed  and  told  him  that  we  both  knew  what 
it  was  all  about. 

Q.     Was  there  anybody  else  present?  [404] 

A.  Mr.  Thomas  was  in  the  garage.  Whether  or 
not  he  overheard  the  conversation,  I  don't  know. 

Q.     Where  was  he  standing,  do  you  know? 

A.     No,  I  couldn't  place  him  exactly. 

Q.  Was  he  adjacent  to  or  standing  with  you  and 
Eice? 

A.     He  wasn't  standing  with  us.  He  was  nearby. 

Q.  Do  you  know  if  Thomas  was  at  his  work 
bench  or  tool  box? 
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A.     No,  I  don't. 

Recross  Examination 

Q.  (Mr.  Moyle)  Before  you  went  to  work  for 
the  Union  Pacific,  in  your  present  position,  you  had 
to  take  the  medical  examination,  did  you  not? 

A.     That's  right. 

Q.     What  doctor  examined  you*? 

A.  I  think  that  it  was  Dr.  Ray.  I  never  did 
know  his  name  for  [405]  sure,  but  I  believe  that 
is  his  name. 

Q.  And  he  passed  you  as  fit  for  employment,  of 
course,  and  you  were  employed  after  an  examina- 
tion'? 

A.     I  was  employed,  yes. 

Q.  Did  you  report  to  Dr.  Ray  the  fact  that  you 
had  ulcers  that  interfered  with  your  work "? 

A.  As  I  just  said,  I  am  no  longer  under  treat- 
ment for  ulcers.  If  I  have  them  at  all  now,  they 
are  not  bothering  me. 

Q.  I  just  asked  you  if  you  called  Dr.  Ray 's  at- 
tention to  that  fact? 

A.     He  didn't  ask  me,  and  I  didn't  tell  him. 

Mr.  Penfield :  I  submit  that  the  witness  answered 
the  question  in  the  first  instance. 

Q.  (Mr.  Moyle,  continuing)  When  were  you 
last  treated  by  Dr.  Cochran  in  Salt  Lake? 

A.  I  could  not  fix  the  exact  date.  Dr.  Oochran 
gave  me  a  special  diet  to  keep  up  and  medicine 
to  take. 

Q.  In  any  event,  it  was  prior  to  your  employ- 
ment with  the  refining  company? 
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A.     Yes. 

Q.     That  would  be  prior  to  1941? 

A.  Yes,  prior  to  that,  but  I  was  still  getting  some 
treatment  at  that  time. 

Q.  During  your  employment  with  the  refining 
company,  you  were  not  under  medical  treatment 
of  any  doctor?  [406] 

A.     Only  in  taking — using  this  diet,  that  is  all. 

Q.  How  long  before  the  beginning  of  1941  was 
it  that  you  last  saw  Dr.  Cochran,  was  it  in  1940, 
or  prior  to  1940? 

A.     I  couldn't  place  the  date  when  I  last  saw  him. 

Q.  Would  you  say  that  you  saw  him  during 
1940? 

A.  1940?  Yes,  I  saw  him  sometime  during  1940, 
l)ut  I  could  not  place  the  date. 

Q.     What  part? 

A.     I  don't  know. 

Q.     Winter,  simimer  or  spring? 

A.  I  should  judge  it  was  sometime  early  in 
1940 — quite  early. 

Q.     Were  you  working  at  that  time  at  Boise? 

A.     No,  sir;  I  was  working  at  Pocatello? 

Q.     Working  for  the  State  in  Pocatello? 

A.     That's  right. 

Q.  And  you  went  down  to  Salt  Lake  frequently 
in  1940? 

A.     No. 

Q.  Dr.  Cochran  treated  you  nowhere  else  other 
than  in  Salt  Lake? 

A.     That's  right. 
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Q.  And  you  don't  have  any  recollection  now 
when  you  were  in  Salt  Lake  in  1940? 

A.  I  haven't  the  date.  It  wasn't  necessary  to 
contact  him  often  at  all. 

Q.  And  it  may  be  that  it  was  1939  when  you  last 
contacted  him?  [407] 

A.  No,  I  think  not.  It  was  in  the  early  part  of 
1940. 

Q.     Did  you  contact  him  more  than  once  in  1940  ? 

A.     Not  that  I  recall. 

Q.  Did  he  give  you  any  instructions  about  drink- 
ing hard  liquor? 

A.  He  always  gave  me  a  written  sheet,  sort  of 
diet  instructions  and  certainly  not  to  drink  liquor 
to  any  excess  at  all. 

Q.  You  mean  that  he  told  you  not  to  drink 
liquor  ? 

A.     To  excessive  amounts,  no. 

Q.  I  am  asking  you  if  he  told  you  not  to  drink 
it  at  all? 

A.     He  didn't  tell  me  not  to  drink  it  at  all. 

Q.  On  account  of  this  condition  you  suffered 
from  while  you  were  employed  by  the  refinery, 
didn't  liquor  have  a  greater  effect  on  you,  that  is 
an  intoxicating  effect  than  it  did  prior  to  your 
ulcerous  condition? 

A.  Well,  I  wouldn't  ordinarily  know.  I  haven't 
had  enough  experience  with  it. 

Q.  I  see.  In  other  words,  you  want  to  go  on 
record  here  as  stating  that  you  have  never  been 
drunk  ? 
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A.     No,  sir ;  I  do  not.  I  have  been  drunk. 
Mr.  Moyle :     That  is  all. 

Redirect  Examination 

Q.     (Mr.  Penfield)     Are  you  still  on  a  diet? 

A.     No. 

Q.     When  did  you  cease  your  dief? 

A.  Well,  that  is  rather  a  hard  question  to  an- 
swer, because  even  [408]  now  I  am  a  little  particu- 
lar of  what  I  eat. 

Q.     But  not  a  regular  diet? 

A.  No.  I  think  sometime  in  1940  was  the  last 
time  I  followed  on  a  strict  diet. 

Q.  You  testified  that  you  have  been  drunk.  Did 
you  ever  report  to  your  job  drunk? 

A.     No,  sir. 

Q.     Of  any  other  job? 

A.     Nor  any  other  job. 

Mr.  Penfield:     That  is  all. 

Trial  Examiner :     You  are  excused. 
(Witness  excused) 

Mr.  Penfield:     I  will  call  Mr.  Williams. 


ROY  WILLIAMS 

was  thereupon  called  as  a  witness  by  and  on  behalf 
of  the  Board,  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Trial     Examiner     Riemer:     State    your     name, 
please. 
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The  Witness:     Roy  Williams. 
Trial  Examiner  Riemer :     Where  do  you  live  ? 
The  Witness:     Boise,  Idaho. 

Direct  Examination 

Q.  (Mr.  Penfield)  Where  are  you  employed 
at  the  present  time? 

A.     For  the  Idaho  Power  Company. 

Q.     In  what  capacity  *?  [409] 

A.  Working  with  the  substation  crew  for  the 
Idaho  Power  Company. 

Q.     What  type  of  work? 

A.     Construction  work. 

Q.  Where  are  you  doing  this  work  at  the  pres- 
ent time? 

A.     At  the  present  time,  we  are  working  at  Eden. 

Q.     Eden,  Idaho? 

A.     Yes. 

Q.  Were  you  ever  employed  by  the  Idaho  Gas 
&  Oil  Company? 

A.     Yes,  sir. 

Q.     In  what  capacity? 

A.     I  was  deliverjrman  and  warehouseman. 

Q.    Where  were  you  employed? 

A.     Boise  warehouse,  Boise  plant. 

Q.     What  were  your  duties? 

A.  I  done  the  delivering,  and  also  kept  the  ware- 
house up. 

Q.  You  mean  that  you  did  the  delivering  in 
trucks  ? 

A.     Yes. 

Q.     What  sort  of  trucks  were  these? 
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A.  One  was  an  International,  1000  gallon  tank, 
and  one  GMC. 

Q.     What  territory  did  you  cover  ? 

A.  McCall, — from  Boise  to  McCall,  and  Boise 
to  Mountain  Home  and  Boise  to  Nampa  and  Cald- 
well. 

Q.     You  carried  gasoline  in  these  trucks'? 

A.     Yes.  sir.  [410] 

Q.     Where  did  you  deliver  the  gasoline? 

A.     To  various  company  stations. 

Q.  You  mean  stations  of  the  Idaho  Gas  &  Oil 
Company  ? 

A.     That  is  right. 

Q.     Do  you  know  W.  A.  Sheppard? 

A.     Yes. 

Q.     Who  is  he? 

A.  He  is  a  district  manager  for  the  Idaho  Re- 
fining Company. 

Q.  Do  you  mean  the  Idaho  Refining  Company, 
or  the  Idaho  Gas  &  Oil  Company? 

A.     The  Idaho  Refining  Company. 

Q.  Was  it  the  Idaho  Refining  Company  you 
worked  for,  or  the  Idaho  Gas  &  Oil  Company? 

A.     Idaho  Gas  &  Oil  Company. 

Q.  But  you  say  that  Mr.  Sheppard  was  a  dis- 
trict manager  of  the  Idaho  Refining  Company? 

Mr.  Merrill:  We  object  to  that  on  the  grounds 
that  it  is  repetitious  and  has  been  answered. 

Trial  Examiner  Riemer:  Overruled.  Read  the 
question. 
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(Last  question  read  aloud  by  the  reporter  as 
hereinabove  recorded.) 

Q.  (Mr.  Penfield,  continuing)  What  is  your 
answer  ? 

Mr.  Moyle :     That  is,  if  he  knows. 

A.  I  thought  Mr.  Sheppard  was  district  man- 
ager for  the  Idaho  Refinery  Company.  I  am  not 
sure.  [411] 

Q.  (Mr.  Penfield,  continuing)  How  many  em- 
ployees were  there  at  Boise?  What  was  there  at 
Boise?  You  testified  that  there  was  a  warehouse 
that  you  worked  in?  A.     Yes. 

Q.     What  else  was  there? 

A.  There  were  three  employees — there  were 
four,  including  the  bookkeeper. 

Q.     What  did  these  four  employees  do? 

A.     Deliverymen. 

Q.     Doing  the  same  sort  of  work  that  you  did  ? 

A.     Yes. 

Q.     And  there  was  one  bookkeeper? 

A.    Yes. 

Q.  Do  you  know  whether  all  of  these  employees 
were  on  the  payroll  of  the  Idaho  Gas  &  Oil  Com- 
pany? 

A.    Yes,  they  were. 

Q.     Did  Mr.  Sheppard  supervise  your  work? 

A.    Yes,  sir. 

Q.     Did  he  hire  these  employees? 

A.     Yes,  he  did. 
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Q.     Did  he  hire  you?  A.     No. 

Q.     Who  hired  you? 

A.     Mr.  Moyle. 

Trial  Examiner  Riemer:     Gilbert   Moyle.   [412] 

Q.  (Mr.  Penfield,  continuing)  Was  that  Gilbert 
Moyle? 

A.     Gilbert  Moyle. 

Q.  What  was  the  date  that  you  were  first  em- 
ployed by  the  Idaho  Gas  &  Oil  Company? 

A.     July  1,  1938. 

Q.     What  date  did  you  cease  your  employment? 

A.     May  22,  1942. 

Q.  Do  you  recall  any  conversation  with  Mr. 
Sheppard  in  November,  1941?  A.     Yes. 

Q.  Wliat  conversation  do  you  recall,  and  when 
did  it  occur? 

Mr.  Merrill:  I  object  to  that  question  on  the 
ground  that  it  is  incompetent  for  any  purpose.  The 
Idaho  Gas  &  Oil  Company  is  not  a  party  to  this, 
and  I  think  that  it  has  been  definitely  proved  here 
that  it  is  now  owned  by  the  Idaho  Refining  Com- 
pany but  by  independent  and  individual  stock- 
holders entirely. 

Trial  Examiner  Riemer:  The  objection  is  over- 
ruled. In  the  Examiner's  opinion,  there  is  a  suf- 
ficient community  of  interest  between  the  Idaho 
Gas  &  Oil  Company  and  the  respondent  to  bring 
the  Idaho  Gas  &  Oil  Company  within  the  provision 
of  the  Act.  Read  the  question. 
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(Last  question  read  aloud  by  the  reporter  as 
hereinabove  recorded.) 

A.     November  13. 

Q.  (Mr.  Penfield)  What  was  this  conversa- 
tion? [413] 

A.     Mr.  Sheppard  called  me  at  my  home. 

Q.     On  the  telephone? 

A.  Yes,  sir,  and  wanted  to  know  if  I  knew  where 
he  could  hire  truckdrivers. 

Q.     And  what  did  you  tell  him? 

A.     I  told  him  that  I  didn't  know 

Q.     What  did  he  mean — hire  truckdrivers? 

Mr.  Merrill :  I  object  to  that  on  the  ground  that 
it  calls  for  the  conclusion  of  this  witness  as  to  what 
another  man  meant. 

Trial  Examiner  Riemer:     Sustained. 

Mr.   Penfield:     I  will  reframe  the  question. 

Q.  (Mr.  Penfield,  continuing)  Did  he  say 
where  these  drivers  were  to  work? 

A.     Pocatello. 

Q.     Did  he  say  when  they  were  to  go  to  work? 

A.     The  next  morning. 

Q.  Following  your  telephone  conversation,  did 
you  have  any  further  conversation  with  Mr.  Shep- 
pard ? 

A.     Yes,  sir. 

Q.     Wlien  did  that  take  place? 

A.     On  the  16th — no,  the  next  one  was  on  the  14th 

Q.     Where  did  that  take  place  ? 

A.     At  the  office. 

Q.  That  is  at  the  office  of  the  Idaho  Gas  &  Oil 
Company?  [414] 
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A.     Yes. 

Q.  What  did  Mr.  Sheppard  tell  you  at  that 
time? 

A.  He  just  told  me  that  they  wanted  some 
drivers  to  send  to  Pocatello  to  go  to  work  driving. 

Q.     Is  that  all  he  said?  A.     Yes. 

Q.  Did  you  have  any  further  conversation  with 
Mr.  Sheppard? 

A.  Yes,  two  or  three  days  later,  possibly  the 
16th — it  was  on  the  16th — Mr.  Sheppard  came  out 
to  my  house. 

Q.     That  was  in  Boise? 

A.    Yes. 

Q.    What  occurred  during  this  meeting? 

A.  Mr.  Sheppard  wanted  to  know  if  Ray  Pitt- 
man,  Mervin  Zollman  had  joined  the  union. 

Q.    Who  are  Ray  Pittman  and  Mervin  Zollman? 

A.  They  were  the  two  delivery  men  other  than 
myself. 

Q.  That  is  delivery  men  in  the  Idaho  Gas  &  Oil 
Company? 

A.    Yes. 

Trial  Examiner  Riemer:  What  union  is  this, 
please  ? 

The  Witness:  I  imagine  it  was  the  Teamsters 
Union. 

Q.  (Mr.  Penfield,  continuing)  Did  he  mention 
specifically  any  union? 

A.     No,  he  didn't. 

Q.     What  did  you  tell  him? 
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A.     I  told  him  that  I  didn't  know.  [415] 

Q.  Did  you  have  any  other  or  further  discus- 
sion with  him? 

A.    Well,  he  wanted  me  to  ask  him  if  they  had. 

Q.     What  did  you  tell  him  I 

A.     I  turned  him  down  and  told  him  ''no^'. 

Q.     Did  he  give  any  reason  for  speaking  to  you? 

A.     Well,  the  reason  he  gave  to  me,  I  guess 

Mr.  Moyle :     We  object  to  his  guessing. 

Trial  Examiner  Riemer:     Sustained. 

Q.  (Mr.  Penfield,  continuing)  State  what  he 
said. 

A.  He  stated  that  the  reason  that  he  came  to 
me  was  because  he  didn't  think  that  I  would  join 
the  union. 

Q.  Did  he  say  anything  further  with  respect  to 
Pittman  and  Zollman? 

A,     Yes,  he  did. 

Q.     What  did  he  say? 

A.  He  said  that  if  Mervin  Zollman  and  Ray 
Pittman  had  joined  the  union,  he  would  have  to  let 
them  go,  and  Mervin  Zollman  had  had  an  accident,  a 
wreck  with  a  truck  and  run  into  a  horse,  and  Ray 
Pittman  had  run  over  some  gasoline,  and  made  sev- 
eral other  mistakes,  and  he  was  going  to  use  that 
as  an  excuse. 

Q.  Is  that  all  the  conversation  that  you  had  with 
Mr.  Sheppard  on  that  occasion? 

A.     Yes. 

Mr.  Penfield:     No  further  questions. 
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Cross  Examination  [416] 

Q.     (Mr.  Merrill)     When  did  you  leave  the  em- 
ployment of  the  Idaho  Gas  &  Oil  Company? 

A.    May  22,  1942. 

Q.     Was  there   any  particular  reason  for  your 
leaving?  A.     Yes. 

Q:    Were  you  discharged?  A.     No. 

Q.     You  sought  a  job  elsewhere? 

A.     That  was  one  reason, 

Q.     How   long  had   you   been   working   for   the 
company  ? 

A.     Since  July  1,  1938. 

Q.     Did  you  have  difference  with  Mr.  Sheppard  ? 

A.    Yes. 

Q.     That  was  your  other  reason  for  leaving? 

A.     Yes. 

Q.    Was  there  some  feeling  between  you  and  Mr. 
Sheppard  ? 

A.     Well,  I  just  couldn't  get  along  with  him. 

Q.     There  is  some  feeling  now  between  you  and 
Mr.  Sheppard?  A.     No. 

Q.     But  you  don't  like  him?  A.     No. 

Q.     And  that  was  your  principal  reason  then  for 
leaving  ? 


vs.  Idaho  Refining  Co.  475 

(  Testimony  of  Roy  Williams. ) 

A.     No,  not  necessarily. 

Q.     Were  you  a  member  of  the  union  yourself? 

A.     No,  sir.  [417] 

Q.     Are  you  now?  A.     No,  sir. 

Q.     Now,  you  say  that  it  was  on  the  13th 

A.     Yes,  sir. 

Q.    that  you  were  called  by  Mr.  Sheppard, 

and  he  asked  if  you  knew  where  he  could  get  some 
employees  for  truckdriving  ?  A.     Yes. 

Q.  Did  he  tell  you  then  that  he  wanted  them  in 
Pocatello?  A.     Yes. 

Q.     You  are  sure  of  that  date  of  November  13? 

A.     I  am  almost  sure. 

Q.     1941?  A.     That  is  right. 

Q.     Could  it  have  been  the  14th? 

A.  No,  he  called  me — I  talked  to  him  the  morn- 
ing of  the  14th  at  the  office. 

Q.     How  do  you  fix  that  date? 

A.  Well,  it  was  on  a  Thursday  that  he  called 
me  on  the  13th. 

Q.  How  do  you  fix  the  date?  Do  you  have  any 
outside  way  of  fix:ing  that  date? 

A.     That  is  the  day  that  the  boys  was  dismissed. 

Q.     What  day  was  that? 

A.  On  the  14th,  they  were  dismissed,  but  he 
told  me — 

Q.     How  do  you  know — who  told  you  that? 

A.     Mr.  Sheppard.  [418] 
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Q.     When?  A.     On  the  14th. 

Q.     But  he  called  you  previously  on  the  13th? 

A.     Yes,  sir. 

Q.     What  time  of  day? 

A.  About  eight  o'clock  in  the  evening,  or  it  was 
in  the  evening;  I  wouldn't  say  that  it  was  eight 
o'clock.  It  was  in  the  evening. 

Q.  Did  you  ask  why  he  wanted  drivers  for  Po- 
catello  ? 

A.     No,  sir;  I  didn't. 

Q.     That  didn't  occur  to  you?  A.     No. 

Q.    Were  you  interested  in  that  at  all? 

A.    No. 

Q.  Did  you  have  anjrthing  to  do  with  the 
drivers  ? 

A.     No,  sir. 

Q.  Was  there  any  particular  reason  why  he 
should  call  you  about  drivers? 

A.  The  only  reason  is  possibly  because  he  thought 
I  would  know  about  some  drivers. 

Q.     And  you  didn't  know  of  any? 

A.    No. 

Q.  And  you  are  certain  that  that  was  on  No- 
vember 13?  A.     Yes. 

Q.  You  say  it  was  on  November  14  that  you 
went  down  to  the  [419]  office? 

A.    Yes. 

Q.  Did  you  have  any  particular  reason  for  going 
into  the  office  that  day? 

A.     Yes,  sir. 
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Q.     What  was  it? 

A.     To  see  which  orders  were  to  be  delivered. 

Q.     Did  you  ask  Sheppard  then  why  he  called 
you?  A.     No,  sir. 

Q.     He  volunteered  the  information  again? 

A.     Yes,  sir. 

Q.  And  said  that  they  wanted  men  to  go  to  Po- 
catello?  A.     Yes. 

Q.  He  told  you  did  he  not  that  they  wanted  good 
men? 

A.     He  told  me  that  they  wanted  truckdrivers. 

Q.  Did  he  tell  you  anything  about  competency, 
did  he  say  anything  about  that? 

A.     No,  sir. 

Q.  At  any  of  these  periods,  did  he  say  anything 
to  you  about  competent  drivers? 

A.     No,  sir. 

Q.     Just  mentioned  truckdrivers? 

A.     Just  truckdrivers. 

Q.  You  say  that  Sheppard  never  mentioned  any 
particular  union  when  you  say  that  he  asked  if 
Pittman  and  Zollman  belonged  [420]  to  a  union? 

A.     No,  sir,  he  did  not. 

Q.  And  you  told  him  that  you  didn't  know 
whether  they  did  or  not  ? 

A.     That  is  right. 

Q.  Did  you  belong  to  the  Idaho  Refining  Com- 
pany Employees  Benefit  &  Labor  Association? 

A.     No,  sir;  I  did  not. 
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Q.     Have  you  ever  belonged  to  it? 

A.     No,  sir. 

Q.  But  you  worked  all  that  period  of  time  with- 
out belonging  to  it? 

A.     Yes,  sir. 

Q.     You  never  have  asked  to  join,  I  suppose  ? 

A.     No. 

Q.     Nor  made  any  application? 

A.     No. 

Q.    Who  were  Pittman  and  Zollman? 

A.  They  were  two  deliverymen  at  the  Boise 
bulk  plant. 

Q.  Do  you  know  whether  or  not  they  belonged  to 
this  employees  union  or  association? 

A.    What  was  the  question? 

Q.  Do  you  know  whether  they  belonged  to  this 
Employees  Labor  Association? 

A.     They  did  not.  [421] 

Q.  And  you  never  asked  them  whether  they  be- 
longed to  any  union  or  not  ?  A.     No,  I  didn  't. 

Q.  Now,  Sheppard  didn't  purport  to  tell  you 
that  he  was  doing  other  than  inquiring  on  his  own 
behalf,  did  he? 

A.    What  was  that  question  again? 

Mr.  Merrill :    Read  the  question,  please. 
(Last  question  read  by  reporter.) 

A.     No,  he  didn't. 

Mr.  Merrill :     I  think  that  is  all. 
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Redirect  Examination 
By  Mr.  Penfield: 

Q.  Mr.  Williams,  do  you  know  for  sure  whether 
or  not  Pittman  and  Zollman  belonged  to  the  Idaho 
Refining  Company  Employees  Benefit  and  Labor 
Association?  A.     No,  they  don't. 

Q.     Do  you  know  that  they  don't?  A.     Yes. 

Mr.  Penfield:     That  is  all. 

Trial  Examiner  Riemer:  You  are  excused. 
Thank  you. 

(Witness  excused.) 

Mr.  Leicht :     We  will  call  James  Ayers. 


JAMES  AYERS 

was  thereupon  called  as  a  witness  by  and  on  behalf 
of  the  Board,  and  being  first  duly  sworn,  was  exam- 
ined and  testified  as  follows :  [422] 

Trial  Examiner  Riemer:  State  your  full  name, 
please. 

The  Witness :    James  Ayers. 

Trial  Examiner  Riemer :     Where  do  you  live  ? 

The  Witness:     Pocatello. 

Trial  Examiner  Riemer:  Would  you  speak  as 
loudly  as  you  can,  please  ? 

The  Witness :     Yes. 
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Direct  Examination 
By  Mr.  Leicht : 

Q.  Where  are  you  employed  at  the  present  time, 
Mr.  Ayers? 

A.  The  Naval  Gunnery  Relining  plant  for  the 
Morrison-Knudsen  Company. 

Q.  Did  you  ever  work  for  the  Idaho  Refining 
Company?  A.     Yes,  sir. 

Q.     In  what  capacity  ?  A.     Truck  driver. 

Q.  When  were  you  first  employed  out  at  the 
Idaho  Refining  Company? 

A.     The  7th  day  of  September,  1938. 

Q.  And  were  you  employed  at  that  time  as  a 
truckdriver?  A.     Yes,  sir. 

Q.  Had  you  had  experience  as  a  truckdriver  be- 
fore that?  A.    Yes,  sir. 

Q.    What  was  your  experience? 

A.  Well,  I  drove  for  the  United  Companies  for 
about  13  months  [423]  before,  and  I  drove  construc- 
tion trucks  around  the  country  and  for  different, 
construction  companies. 

Q.  Have  you  ever  done  any  other  kind  of  work 
except  truckdriving  ?  A.     Yes. 

Q.  But  your  experience  was  largely  as  a  truck- 
driver,  is  that  correct  ?  A.    Yes. 

Q.  How  long  did  you  work  for  the  Idaho  Re- 
fining Company? 

A.     September  in  1938  to  November  in  1941. 

Q.    What  day  in  November?  A.     The  14th. 

Q.  Did  you  ever  receive  a  notice  of  separation 
and  disqualification  such  as  I  hold  in  my  hand? 


vs.  Idaho  Re-fining  Co.  481 

(Testimony  of  James  Ayers.) 

A.     Yes,  sir. 

Q.     Does  that  show  the  last  day  worked  was  on 
November  14,  1941?  A.    Yes,  sir. 

Q.     Did  you  do  any  work  on  November  14,  1941 
at  all?  A.     No,  sir. 

Q.     What  has  your  employment  been  since  No- 
vember 14,  1941? 

A.  Well,  I  drove  a  Union  Pacific  bus  from  the 
19th  of  December 

Mr.  Moyle :  Doesn  't  this  come  under  the  ban, 
Mr.  Examiner? 

Trial  Examiner  Riemer:     I  don't  think  so.  [424] 

Mr.  Leicht :     I  am  not  inquiring  into  the  earnings. 

Trial  Examiner  Riemer:     Off  the  record. 
(Discussion  off  the  record.) 

Trial  Examiner  Riemer:  On  the  record.  Read 
the  last  question,  please. 

(Last  question  read  by  the  reporter.) 

A.  Until  about  the  15th  of  March  and  we  were 
laid  off  then  due  to  the  fact  that  there  was  not 
enough  business  for  the  extra  board  drivers. 

Q.  Since  then,  you  have  been  employed  at  the 
gun  plant?  A.     Yes. 

Q.  During  the  time  that  you  worked  for  the 
Idaho  Refining  Company,  did  you  ever  have  any 
accidents?  A.     None  whatever. 

Q.  Were  you  a  member  of  the  Idaho  Refining 
Company  Employees  Benefit  and  Labor  Associa- 
tion? A.     Yes,  sir. 
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Q.  Do  you  know  whether  any  of  the  other  truck- 
drivers  were  members? 

A.     Well,  I  think  that  most  of  them  were,  yes. 

Q.  Did  you  ever  hold  any  office  or  serve  on  any 
of  the  committees  of  that  organization? 

A.  I  believe  that  I  was  on  the  grievance  commit- 
tee once.  I  don't  know  what  date  it  was, — what 
term  that  was.  [425] 

Q.  When  you  came  to  work  for  the  company, 
were  you  a  member  of  any  labor  organization? 

A.     No,  sir. 

Q.  Did  you  become  a  member  of  any  labor  organ- 
ization while  you  were  employed  there,  other  than 
the  Association? 

A.  Yes,  sir ;  I  became  a  member  of  the  Teamsters 
Union,  I  believe  it  was  m  October. 

Q.  I  show  you  Board's  Exhibit  Numbered  5-A, 
and  ask  you  whether  that  is  your  signature  on  the 
application  blank?  [429]  A.     Yes,  sir. 

Q.     And  will  you  tell  us  just  what  that  is? 

A.  Well,  it  is  an  application  for  membership  in 
the  International  Brotherhood  of  Teamsters. 

Q.  There  apparently  is  no  date  on  that  applica- 
tion, is  there?  A.     No,  sir. 

Q.  Can  you  tell  us  about  what  date  you  signed 
this  application? 

A.  Well,  as  I  recall  it,  it  was  pretty  well  to  the 
first  of  October  when  we  made  our  application,  and 
we  paid  part  of  our  initiation  fees  at  the  time  and 
it  was  about  the  latter  part  of  October  when  we 
finished  paying  up  our  initiation. 
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Mr.  Moyle:  May  we  inquire  to  whom  lie  refers 
by  the  pronoun  "we"? 

Trial  Examiner  Riemer:  The  witness  testified 
the  latter  part  of  October  when  "we"  finished  pay- 
ing up,  or  words  to  that  eifect.  What  do  you  mean 
by  the  use  of  the  word  "we"? 

The  Witness:     Well,  about  21  truckdrivers. 

Q.  (Mr.  Leicht,  continuing) :  Truckdrivers  of 
what  company? 

A.     Of  the  Idaho  Refining  Company. 

Q.  Do  you  recall  where  you  signed  that  applica- 
tion? 

A.  Yes,  sir;  in  the  American  Federation  of  La- 
bor Hall,  South  Main  Street,  Pocatello. 

Q.  Do  you  know  whether  any  of  the  other  truck- 
drivers  joined  the  Teamsters  Union  that  you  did  at 
that  time?  [430]  A.     Yes,  sir. 

Q.  At  the  same  time,  or  approximately  the  same 
time,  was  it  ?  A.    Yes,  sir. 

Q.  Do  you  recall  how  many  of  the  Idaho  Re- 
fining Company  truckdrivers  had  joined  by  Novem- 
ber 1,  of  1941? 

A.     Well,  I  think  about  18  of  them. 


Q 

A 

Q 

A 

Q 

A 


Do  you  know  how  many  joined  altogether? 

Well,  I  believe  that  it  was  21. 

Did  all  the  truckdrivers  join? 

No,  they  did  not. 

How  many  did  not  ? 

Well,  there  was  one  that  wasn't  asked  to  join. 


Trial   Examiner    Riemer:     Who   was    that,    Mr. 


Witness,  please? 
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turned  tomorrow  and  obtain  the  records.     Proceed, 

Mr.  Leicht. 

Q.  (Mr.  Leicht,  continuing)  :  At  the  time  that 
you  had  this  discussion  with  Mr.  Rice  on  November 
13,  there  had  been  no  agreement  presented  to  the 
company  that  you  know  of,  had  there  ? 

A.     No,  there  hadn't. 

Q.     Now,  what  occurred  on  November  14? 

A.  Well,  about  9:00  o'clock  in  the  morning,  Mr. 
Rice  called  me  up  and  wanted  me  to  come  out  to 
the  plant.  He  told  me  that  he  wanted  to  talk  to 
me.  I  went  out  there  and  he  told  me  that  the 
insurance  had  been  cancelled  on  the  trucks,  and  he 
was  going  to  have  to  get  a  new  bimch  of  truck- 
drivers,  and  I  said  if  that  was  the  case,  he  would 
have  to  get  them,  that  was  all. 

Q.     Did  you  get  your  check  that  same  day? 

A.  I  got  a  check  about  a  quarter  to  twelve  that 
same  day. 

Q.     When  was  your  regular  pay  day?  [434] 

A.     On  the  5  and  20th  of  every  month. 

Q.  Now,  while  you  were  working  for  the  Idaho 
Refining  Company,  did  anyone  in  authority  there 
ever  criticize  your  work? 

A.  Oh,  it  is  natural  to  be  criticized  once  in  a 
while,  yes. 

Q.     Anything  serious? 

Mr.  Merrill :     Well,  that  calls  for  a  conclusion. 

Trial  Examiner  Riemer:  Sustained.  Find  out 
about  what  and  whv  he  was  criticized. 
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Q.  (Mr.  Leicht,  continuing)  :  If  there  was 
criticism,  what  was  it  about '^ 

A.  Well,  I  think  that  the  only  thing  was  about 
making  a  little  bit  too  good  a  time  from  Pocatello 
to  Burley  and  back  on  one  trip. 

Q.    When  was  that? 

A.     About  two  years  ago  this  spring.  [435] 

Cross  Examination 
By  Mr.  Moyle: 

Q.  Now,  Mr.  Ayers,  you  say  that  you  never  heard 
of  the  cancellation  of  a  policy.  You  did  hear  from 
time  to  time,  criticism  offered  by  the  insurance  car- 
rier? A.     Yes,  I  did. 

Trial  Examiner  Riemer:  Excuse  me.  Will  you 
please  read  me  that  question  and  answer? 

(Thereupon  the  last  question  and  answer 
were  read  aloud  by  the  reporter  as  hereinabove 
recorded.) 

Q.  (Mr.  Moyle)  :  And  you  were  from  time  to 
time  told  that  the  record  of  losses  was  such  that  if 
it  continued  the  policies  would  be  cancelled  ? 

A.     No,  sir. 

Q.  When  you  heard  what  you  did  hear,  what 
did  you  hear? 

A.  Well,  I  believe  at  one  of  the  meetings  of  the 
truckdrivers  in  1939,  Mr.  Webb  and  Mr.  Rice  were 
talking  about  getting  Merit  Awards  for  the  drivers 
and  they  were  talking  about  w^recks.  I  think  that 
he  had  one  wreck  about  that  time.  I  am  not  posi- 
tive, but  I  think  they  were  talking  about  getting  a 
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merit   system   and   giving   out   safety   awards   for 

drivers. 

Q.  Well,  now,  that  had  nothing  to  do  with  any 
insurance  carrier.  Is  that  the  only  time  that  any- 
thing was  said  about  safety? 

A.    Well,  as  I  recall  it,  it  is.  [437] 

Q.  Now,,  as  a  matter  of  fact,  from  the  time  that 
you  refer  to,  when  Mr.  Webb  impressed  upon  you 
the  importance  of  establishing  a  better  record,  either 
by  a  merit  system  or  some  other  system,  as  early  as 
that,  he  told  you  that  we  would  have  to  be  careful 
to  prevent  the  cancellation  of  our  insurance,  did 
he  not?  A.     Yes,  sir. 

Q.  From  time  to  time,  after  that,  there  were 
meetings  held  with  the  drivers  at  which  this  same 
subject  was  discussed? 

A.  Well,  there  was  probably  one  or  two  meetings 
that  was  brought  up  about.  There  was  some  meet- 
ings that  they  had  that  I  was  unable  to  attend. 

Q.  Yes,  but  you  either  attended  or  knew  that 
there  were  two  or  three  other  meetings  held? 

A.     Yes,  sir. 

Q.  At  which  the  question  of  the  insurance  carrier 
and  of  our  losses  was  discussed? 

A.  Well,  I  wouldn't  swear  to  that.  If  I  had 
heard  it,  it  would  be  hearsay. 

Q.  Well,  I  say  that  came  to  your  knowledge, 
hearsay  or  otherwise  ?  A.     Yes,  hearsay.  [438] 

Q.  Now,  at  that  meeting,  the  question  of  the  can- 
cellation of  the  insurance  was  discussed  by  Mr. 
Moyle,  was  it  not? 
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A.  Not  to  my  knowledge  or  recollection,  it 
wasn't. 

Q.     Were  you  there  during  all  of  the  meetings'? 

A.     Yes. 

Q.  Didn't  you  hear  Mr.  Moyle  say  to  you  that 
the  carriers  were  then  threatening  to  cancel  our 
insurance?  A.     I  don't  remember. 

Q.     If  we  had  any  other  serious  losses  ? 

A.     I  don't  remember. 

Q.  You  wouldn't  say  that  he  didn't  make  that 
report  at  that  meeting?  [440]  A.     No,  sir. 

Q.  And  he  pleaded  with  you  at  that  meeting  to 
be  as  careful  as  you  could  as  drivers  of  the  com- 
pany? 

A.  Well,  he  said  something  about  being  a  little 
more  careful,  yes. 

Q.  You  said  on  your  direct  examination  that  he 
told  you  that  you  were  a  pretty  good  bunch  of 
drivers?  A.     Yes. 

Q.  At  the  same  time,  however,  he  told  you  that  it 
would  be  necessary  to  be  more  careful,  didn't  he? 

A.     Yes. 

Q.  And  that  the  losses  we  had  sustained,  that  is, 
the  insurance  company  had  sustained,  were  such 
that  if  they  continued,  the  insurance  would  be  can- 
celled? 

A.     I  don't  recall  him  saying  that,  no. 

Q.  But  you  left  that  meeting  and  you  continued 
to  work  with  that  in  mind,  did  you  not? 

A.    Yes,  sir. 
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Q.     Knowing  that  was  the  situation? 

A.    Well,  I  knew 

Q.     From  what  had  transpired,  you  knew  that  ? 

A.  I  knew  that  the  insurance  company  could 
cancel  the  policy  all  right.  [441] 

Q.  (Mr.  Moyle,  continuing) :  You  knew,  gen- 
erally speaking,  of  the  losses  that  had  been  suffered 
by  the  company  in  its  insurance  carrier? 

A.     Yes,  sir. 

Q.  And  you  knew  that  from  time  to  time,  when 
these  losses  arose  and  occurred,  that  there  was  dis- 
cussion between  the  management  and  the  employees, 
with  reference  to  the  threat  of  a  cancellation  of 
these  policies'? 

A.  The  only  time  that  I  can  be  sure  of  that  is 
the  talk  with  [443]  Mr.  Webb. 

Q.  Then  again  in  October  you  recall  another  oc- 
casion when  the  drivers  either  collectively  or  indi- 
vidually were  notified  that  a  letter  had  been  re- 
ceived by  the  management  threatening  to  cancel  the 
policy  upon  the  occurrence  of  the  next  major  acci- 
dent? A.     No,  sir. 

Q.     That  was  never  called  to  your  attention? 

A.  If  it  was,  it  was  by  hearsay  from  somebody 
else,  some  other  source  other  than  the  officers  of  the 
company. 

Q.     You  did  hear  that  from  some  other  source  ? 

A.     Some  other  source,  yes. 

Q.  So  word  had  been  passed  around,  then  to  you 
from  the  management  to  the  other  drivers  and  by 
them  to  you,  that  such  a  letter  had  been  received  ? 
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A.  Well,  I  don't  believe  that  the  management 
told  the  drivers  nor  anybody  else  about  it. 

Q.  Whether  the  management  told  them  that  or 
not,  they  did  tell  you? 

A.     In  a  roundabout  way,  yes. 

Q.  And  at  the  time  that  you  joined  the  local 
union,  440,  you  knew  that  such  a  threat  by  the  in- 
surance companies  had  been  made  to  the  company, 
in  this  roundabout  way?  A.    Yes. 

Q.  Now,  after  that,  and  in  the  early  part  of  No- 
vember, there  [444]  was  another  major  accident, 
wasn't  there?  A.     Of  what  year? 

Q.     1941.  A.     Prior  to  November  ? 

Q.    I  say,  the  first  part  of  November. 

A.     Yes,  I  believe  there  was. 

Trial  Examiner  Riemer:  What  was  that  acci- 
dent? 

Mr.  Moyle:  Well,  we  will  go  into  the  details  of 
it,  miless  you  may  prefer  to  have  us  do  it  now. 

Trial  Examiner  Riemer :  Well,  I  want  you  to  do 
it  now  and  then  you  can  do  it  again  if  you  wish. 
Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Riemer:     On  the  record. 

Q.  (Mr.  Moyle,  continuing) :  Well,  what  do  you 
know  about  that  major  accident  while  you  were  still 
emi3loyed  ? 

A.  Well,  the  only  thing  that  I  know  is  where  it 
happened. 

Q.     Where  did  it  happen? 
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Q.  Was  Kenneth  Brower  discharged  on  Novem- 
ber 14?  A.     I  believe  he  was. 

Q.  And  he  was  working  for  the  Refining  Com- 
pany at  that  time,  wasn  't  he  ?  A.     Yes,  sir. 

Q.  Isn't  he  one  of  the  complainants  in  this  case, 
do  you  know? 

A.     I  don't  think  that  he  is,  no. 

Trial  Examiner  Riemer:  Can  you  tell  me,  Mr. 
Leicht,  if  K.  C.  Brower,  is  the  Kenneth  Brower  this 
witness  has  been  talking  about? 

Mr.  Penfield :     That  is  correct.  [462] 

Trial  Examiner  Riemer:     It  is  the  same? 

Mr.  Penfield:     Yes.  [463] 

Q.  Now,  on  November  14,  1941,  which  was  a 
Friday,  Mr.  Rice  telephoned  you,  is  that  correct? 

A.     On  the  13th? 

Q.     The  14th.  A.     The  14th,  yes,  sir. 

Q.    What  time  did  he  telephone  you  ? 

A.     Well,  to  my  best  recollection,  about  9 :30. 

Q.     What  did  he  tell  you? 

A.  He  told  me  to  come  out  to  the  refinery,  that 
he  wanted  to  talk  to  me. 

Q.    Did  he  say  anything  else  over  the  telephone? 

A.     No,  sir. 

Q.     Do  you  know  if  he  telephoned  anybody  else? 

A.  Well,  only  the  drivers  that  told  me  that  he 
did. 

Q.  When  you  got  to  the  refinery,  were  there  any 
other  drivers  there? 

A.  I  believe  Kenneth  Brower  was  there,  and 
Myron  Whitesides.  [465] 
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Q.     Those  three — that  would  include  yourself? 

A.     Yes. 

Q.    Did  Mr.  Rice  then  speak  to  you? 

A.    Yes,  sir. 

Q.    Were  Brower  and  Whitesides  present? 

A.  Oh,  I  think  that  they  were  possibly  50  or  75 
feet  away. 

Q.    What  did  Rice  say  to  you? 

A.  Well,  he  said  that  he  had  some  bad  news  for 
us,  that  the  insurance  had  been  cancelled  on  the 
trucks,  and  that  he  had  to  lay  all  of  us  off  and  get 
a  new  bunch  of  drivers.  [466] 

Recross  Examination 
By  Mr.  Moyle : 

Q.  Do  you  recall  an  incident  when  you  and 
Hank  Henderson  were  stopped  by  Kermit  Rice  for 
going  too  fast? 

A.  I  believe  that  we  were  stopped  out  by  the 
airport  one  night,  but  I  don't  think  that  we  were 
going  too  fast,  due  to  the  fact  that  it  is  uphill,  all 
the  way. 

Q.    He  told  you  that  you  were  going  too  fast? 

A.  No,  I  think  that  he  told  us,  he  asked  Mr. 
Henderson  if  he  was  pushing  the  truck  I  was  driv- 
ing with  the  one  he  had.  He  had  a  big  truck  and 
I  had  a  small  one,  and  he  asked  Henderson  if  he 
was  pushing  uphill. 

Q.     He  told  you  to  separate  and  go  slower? 

A.     He  didn't  say  anything  about  going  slower. 

Q.     You  remember  that  he  told  you  to  separate? 
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JOHN  EVANS  [472] 

was  thereupon  called  as  a  witness  by  and  on  behalf 
of  the  Board,  and,  being  first  duly  sworn,  was  exam- 
ined and  testified  as  follows : 

Trial  Examiner  Riemer:     State  your  full  name,^ 
please. 

The  Witness :     John  Evans. 

Trial  Examiner  Riemer:     What  is  your  address? 

The  Witness :     150  North  Johnson. 

Direct  Examination 
By  Mr.  Penfield: 

Q.     Where  are  you  working  at  the  present  time? 

A.     Union  Pacific  Stages. 

Q.     What  capacity?  A.     Bus  drivers. 

Q.  Did  you  ever  work  for  the  Idaho  Refining 
Company?  A.     Yes,  sir. 

Q.    In  what  capacity  ?  A.     Truck  driver. 

Q.     For  what  period  of  time? 

A.  Beginning  on  September  20  of  1939  until 
November  14,  1941.  [473] 

Q.     Who  was  your  immediate  supervisor? 

A.     Kermit  Rice. 

Q.  Did  you  receive  any  directions  from  anyone 
else?  A.     Yes,  sir. 

Q.     Who  was  that?  A.     Spike  Henninger. 

Q.  At  the  time  that  you  came  to  work  for  the 
company,  were  you  a  member  of  any  labor  organi- 
zation? A.     No,   sir. 

Q.  While  you  worked  for  the  company,  did 
you  become  a  member  of  the  Idaho  Refining  Com- 
pany Employees  Benefit  and  Labor  Association? 
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A.     Yes,  sir;  I  did. 

Q.  In  the  six  months  preceding  your  discharge, 
do  you  recall  any  talk  about  an  outside  union 
among  the   truck   drivers? 

A.     Yes,  sir;  I  do. 

Q.     When  did  you  first  hear  such  talk? 

A.  Well,  the  first  that  I  heard  of  it  was  some- 
where around  about  the  16th  of  July  in  1941. 

Q.  Is  there  anything  that  fixes  the  16th  of 
July  in  your  mind?  A.     Yes,  sir. 

Q.     What? 

A.  Well,  I  had  been  away  on  my  vacation  and 
came  back  and  returned  to  work  on  the  16th  of 
July  and  that  is  the  first  that  I  heard  about  it, 
when  I  came  back.   [484] 

Q.     Who  participated  in  this  discussion? 

A.     The  truck  drivers. 

Q.     What  was  the  nature  of  the  discussion? 

Mr.  Merrill:  We  object  to  that  on  the  ground 
it  would  be  hearsay,  there  is  no  showing  that  the 
company  knew  anything  about  it  whatever. 

Trial  Examiner  Riemer:  The  objection  is  over- 
ruled with  the  reservation  of  your  right  to  move 
to  strike.    Read  the  question. 

(Last  question  thereupon  read  aloud  by  the 
reporter  as  hereinabove  recorded.) 

A.  Well,  while  I  was  away  in  the  East,  they 
had  had  some  kind  of  a  meeting,  or  something, 
and  the  rate  of  pay,  the  system  of  pay,  had  been 
changed  from  an  hourly  basis  to  a  monthly  basis, 
and  the  boys  all  felt  they  were  taking  a  cut  by 
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this  change  and  they  were  pretty  much  dissatis- 
fied, and  we  decided  that  the  best  way  to  get  better 
working  conditions  and  a  better  rate  of  pay  would 
be  through  an  organization  outside  of  the  com- 
pany. 

Q.  As  the  result  of  this  discusion,  was  any  ac- 
tion taken'?  A.     Yes,  sir. 

Q.     What  action? 

A.  Eventually  all  the  drivers  excepting  one 
joined  the  union. 

Q.     Was  that  sometime  after  this  ?  A.    Yes. 

Q.     Did  you  join  the  Union?  [485] 

A.     I  did,  yes,  sir. 

Trial  Examiner  Riemer:     Off  the  record. 
(Discussion  off  the  record.) 

Trial  Examiner  Riemer:     On  the  record. 
Mr.  Penfield:     Will  you  read  the  last  question 
and  answer? 

(Thereupon  the  last  question  and  answer 
were  read  aloud  by  the  reporter  as  hereinabove 
recorded.) 

Mr.  Merrill:     Which  Union  do  you  mean? 

Q.  (Mr.  Penfield,  continuing)  Teamsters'  Lo- 
cal 440?  A.    Yes,  sir. 

Q.  I  show  you  Board's  Exhibit  5-H,  and  ask 
you  to  tell  me  what  that  is? 

A.  That  is  an  application  blank  for  membership 
in  the  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers. 

Q.     Does  it  set  forth  the  Local  Number? 
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A.     Local  No.  440. 

Q.     Is  that  your  signature  appearing  on  it? 

A.     Yes,  sir. 

Trial  Examiner  Riemer:     Off  the  record. 
(Discussion  off  the  record.) 

Trial  Examiner  Riemer:     On  the  record. 

Q.  (Mr.  Penfield,  continuing)  Where  did  you 
sign  this  application  card  which  is  Board's  Exhibit 
5-H? 

A.     In  Mr.  Rosqvist's  office  in  the  Labor  Temple. 

[486] 

Q.     In  whose  presence? 

A.     Mr.  Rosqvist  and  Tom  Brandt. 

Q.     Were  any  of  the  truckdrivers  present? 

A.     I  think  that  there  were  two  with  me. 

Q.     Do  you  recall  which  two? 

A.    James  Ayers  and  Leonard  Fowler. 

Trial  Examiner  Riemer:  Can  you  tell  us  when 
it  was  that  you  signed  this  application  card? 

The  Witness:     On  the  29th  of  September,  1941. 

[487] 

Q.  (Mr.  Penfield,  continuing)  What  happened 
on  the  morning  of  November  14,  1941? 

A.     Well,  we  were  all  fired. 

Q.  Well,  will  you  explain  just  what  you  did 
that  morning? 

A.  Well,  I  went  over  to  the  refinery  with  the 
rest  of  the  boys,  and  along  about  nine  or — between 
nine  and  nine-thirty  in  the  morning,  and  waited 
over  there  until  11 :45,  and  I  got  my  check. 
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Q.  Whom  did  you  see  when  you  went  over  to 
the  refinery? 

A.  Well,  I  seen  all  the  drivers  who  were  in  town 
at  that  time.  [490] 

Q.  Had  you  been  called  out  to  the  refinery  that 
morning?  A.     No,  I  hadn't. 

Q.     Had  you  been  out  on  a  trip  the  day  before*? 

A.     Yes,  sir. 

Q.     What  time  had  you  gotten  in? 

A.  I  got  in  Pocatello  at  9:30  on  the  evening 
of  November  13. 

Q.  Did  you  check  the  board  to  see  if  you  were 
assigned  to  a  trip  the  following  day? 

A.     Yes,  I  did. 

Q.     Was  such  an  assignment  posted? 

A.     Yes,  sir. 

Q.     Where  were  you  assigned  to  go? 

A.     As  near  as  I  remember  it,  to  Idaho  Falls. 

Q.  Was  any  particular  time  set  for  your  de- 
parture? A.     No,   there   was   not. 

Q.  Did  you  receive  your  check  on  November 
14?  A.    Yes,  sir. 

Q.     At  what  time?  A.     11:45  a.m. 

Trial  Examiner  Riemer :  I  am  not  sure  yet,  Mr. 
Penfield,  what  happened  on  November  14.  I  wish 
that  you  would  go  into  that. 

Q.  (Mr.  Penfield,  continuing)  Will  you  ex- 
plain to  us  further  what  occurred  in  the  plant  on 
the  morning  of  November  14? 

A.  Well,  Mr.  Rice  had  called  most  all  of  the 
drivers  that  were  in  town [491] 


506  Natio^ial  Labor  Relations  Board 

(Testimony  of  John  Evans.) 

self  decided  that  we  would  go  to  the  office  and 
see  if  we  could  find  Mr.  Rice  to  find  out  what 
was  going  to  take  place.  We  went  in  the  office 
and  stopped  at  the  telephone  booth  where  the  tele- 
phone girl  is,  and  stood  there  for  a  few  minutes, 
and  Mr.  Rice  came  out,  and  he  had  the  checks  all 
in  his  hand,  and  he  seen  Jim  Ayers  and  myself 
standing  there  by  the  door,  and  as  he  went  by,  he 
handed  us  our  checks,  and  never  said  anything  to 
us,  just  handed  us  our  checks  and  went  on  out,  and 
we  went  out  in  front  of  the  office  and  stood  there 
and  talked  a  few  minutes,  then  followed  Mr.  Rice 
on  out  to  the  garage  where  the  rest  of  the  boys 
were,  and  when  we  got  out  there,  he  was  giving 
them  their  checks,  and  from  then  on,  we  just  scat- 
tered out  and  went  home. 

Q.  (Mr.  Penfield,  continuing)  Were  all  the 
truck  drivers  present  at  the  plant  that  morning? 

A.     No,  sir. 

Q.     How  many  of  the  whole  crew? 

A.  Well,  there  were  about  5  or  6  of  them  I 
think  that  was  out  on  trips. 

Q.     Do  you  know  who   those   were? 

A.     Well,  most  of  them,  yes. 

Q.     Who  were  they?  [494] 

A.  P.  P.  Stanger  was  out.  He  was  in  Salmon, 
Idaho,  and  Leonard  Fowler  was  out,  he  was  on 
his  way  back  from — I  wouldn't  say  whether  it  was 
Boise,  either  Boise  or  beyond  there,  I  don't  know; 
it  was  a  long  trip,  anyway;  and  Boyd  Cornia,  was 
in  Blackfoot;  John  Ray  was  in  Twin  Falls,  I  don't 
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remember  whether  there  was  any  more  than  that 

out  or  not,  but  I  know  that  there  was  that  many. 

Q.     That  is  the  best  of  your  recollection? 

A.     To  the  best  of  my  recollection,  yes. 

Q.  Do  you  know  whether  any  of  them  had  left 
on  that  morning  I  A.     Yes. 

Q.    Who'? 

A.    Well,  Stanger  had  left  on  that  morning. 

Q.     What  time? 

A.  I  think  about  1:00  o'clock  on  the  morning 
of  November  14. 

Q.     Anyone  else? 

A.  Well,  John  Ray  had  left  that  morning,  be- 
cause this  was  a  short  trip — we  always  did  leave 
right  around  four  o'clock  in  the  morning  on  the 
Twin  Falls  trip. 

Q.  Do  you  know  whether  those  drivers  came 
in  that  same  day?  A.     Yes,  they  did. 

Q.     Did  they  also  receive  their  checks? 

A.     Yes,  sir. 

Q.  Did  you  know  all  the  truckdrivers  who  were 
discharged  on  November  14?  [495] 

A.     Yes,  sir. 

Q.  Do  you  know  whether  or  not  there  were 
some  who  had  never  had  accidents? 

A.     Yes,  sir. 

Q.     Do  you  know  which  ones? 

Mr.  Merrill:  We  object  to  that  on  the  grounds 
that  it  would  be  merely  a  conclusion  of  the  witness 
and  would  be  purely  hearsay. 

Mr.  Penfield:     He  may  know. 
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Mr.  Merrill:     Except  as  to  himself. 

Mn  Penfield:     He  knows  all  the  drivers. 

Mr.  Merrill:  Well,  he  would  have  to  get  the  in- 
formation from  them. 

;    Trial  Examiner  Riemer :     I  will  take  it  for  what 
it  is  worth. 

Mr.  Penfield:  I  understood  that  the  Examiner 
wanted  to  get  some  information 

Trial  Examiner  Riemer:  I  will  hear  him  as  to 
what  he  knows  about  the  others.  Repeat  the  ques- 
tion. 

(Last  question  read  by  the  reporter.) 

A.    Yes,  most  of  them. 

Trial  Examiner  Riemer:  I  don't  think  that  you 
understood,  Mr.  Witness.  Mr.  Penfield  wants  to 
know  which  of  the  drivers  never  had  any  accidents, 
if  you  know? 

The  Witness:  I  could  tell  you  the  ones  that 
never  had  an  accident  after  I  went  to  work  there. 

[496] 

Mr.  Penfield:  That's  right,  that's  all  that  you 
can  testify  to. 

The  Witness:  But  I  could  not  testify  what  they 
had  done  before  I  came  to  work  for  the  company. 

Q.  (Mr.  Penfield,  continuing)  And  you  have 
testified  that  you  went  to  work  on  what  date? 

A.     On  September  20,  1939. 

Q.  Well,  I  show  you  Board's  Exhibit  3,  which 
purports  to  be  a  list  of  drivers  with  the  periods 
that   they   began   work,   and   ask   if   you   can   tell 
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me  which   of  the   drivers   appearing   on   that  list 

never  had  an  accident?  ." 

Mr.  Merrill:  May  our  objection  go  to  this  whole 
line  of  interrogation? 

Trial  Examiner  Riemer:  Let  the  record  show 
an  objection  to  the  entire  line  of  inquiry,  and  sin' 
exception  to  my  ruling. 

A.  Well,  here  the  first  one  is  James  Ayers,  and 
S.  R.  Burkholder — I  will  withdraw  S.  R.  Burk- 
holder,  there  is  a  question  in  my  mind  about  him ; 
K.  C.  Brower,  Guy  Campbell,  Howard  Davis,  Ar- 
thur Heckert,  Carl  Hill,  John  Ray,  Leland  Stan- 
ford, and  R.  E.  Miller. 

Q.  Did  any  of  those  persons  you  named  come  to 
work  for  the  Company  before  you  did? 

A.    Yes. 

Q.    Which  ones? 

A.  James  Ayers  was  there,  and  Victor  Elling- 
ford.  [497] 

Q.  You  didn't  testify  that  he  never  had  an  ac- 
cident? A.     No. 

Q.  I  mean  the  ones  that  you  testified  who  had 
never  had  an  accident? 

A.  James  Ayers  was  there  before  I  was.  He 
is  an  older  man  than  I  was,  but  as  far  as  I  know, 
he  never  had  an  accident. 

Q.  Well,  these  are  the  dates  on  which  they 
came  to  work. 

A.  I  think  all  the  rest  of  them  I  named  were 
younger  men  than  I  was.  [498] 
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Q.  Do  you  recall  a  conversation  with  Mr.  Hen- 
ninger  in  the  early  part  of  December,  1941? 

A.     Yes,  sir. 

Q.     Who  is  Mr.   Henninger? 

A.  He  is  the  dock  foreman,  and  also  the  truck 
dispatcher. 

Q.     Where  did  this  conversation  occur? 

A.     In  the  loading  dock. 

Q.     Who  else  was  present? 

A.     No  one — myself  and  Mr.  Henninger. 

Q.  Will  you  tell  us  what  the  substance  of  this 
conversation  was? 

A.  Well,  we  were  sitting  in  there,  just  the  two 
of  us,  and  we  were  talking  about  the  drivers  being 
fired,  and  Mr.  Henninger  told  me  that  it  was  sure 
too  bad  the  way  it  happened,  the  [502]  insurance 
being  cancelled,  and  all  of  us  being  out  of  a  job. 
And  I  told  him  that  I  knew  better  than  that, 
that  it  wasn't — that  our  discharge  wasn't  caused 
from  the  cancellation  of  insurance,  that  we  was 
fired  because  we  joined  the  union.  He  kind  of 
hung  his  head  and  studied  a  little  bit,  and  he  said, 
^'Well,  maybe  you  are  right."  He  said,  "I  knew 
you  fellows  belonged  to  the  union  a  long  time  be- 
fore you  were  fired."  He  said,  "I  found  it  out 
during  the  hunting  season  over  at  Jerome  and  Twin 
Falls,  through  that  country,  through  some  of  the 
service  station  operators."  He  also  said  that  Gil- 
bert Moyle  and  Mr.  Copening  had  found  it  out 
through  the  same  sources  over  there  about  the  same 
time.  I  told  him  that  I  intended  to  take  it  a  little 
further  and  prove  that  it  wasn't  insurance. 
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Q.     When  was  the  hunting  season  in  1941? 

A.  The  hunting  season  starts  in  along  about, 
shortly  after  the  first  of  September,  and  last  up 
until  the  latter  part  of  December. 

Trial  Examiner  Riemer:  I  don't  think  that  the 
witness  has  placed  the  time  of  this  conversation. 

Mr.  Penfield:  I  believe  that  he  has  placed  the 
date.     You  mean  the  hour  of  the  day? 

Trial  Examiner  Riemer:  The  time  of  the  al- 
leged conversation  with  Henninger. 

Mr.  Penfield:  In  the  early  part  of  December, 
1941.  [503] 

Cross  Examination 

Q.  (Mr.  Merrill)  When  did  you  commence 
working  for  the  refinery  company? 

A.     September   20,   1939. 

Q.  Most  of  the  men  of  whom  you  spoke  and 
whose  names  you  have  mentioned,  commenced  work 
after  you  did,  I  believe? 

A.     The  majority  of  them,  yes,  sir. 

Q.  As  a  matter  of  fact,  there  were  several  of 
them  on  the  extra  list,  were  there  not? 

A.     There  were  a  few.  [506] 

Q.  After  the  change  in  the  method  and  rate 
of  pay  in  June,  1941,  your  salaries  were  fixed,  I 
understand,  at  $160  a  month?  A.     Yes,  sir. 

Q.     And  you  felt  that  that  was  not  satisfactory? 

A.    Yes,  sir. 

Q.    You  always  felt  that  was  unsatisfactory? 

A.     Was  unsatisfactory,  yes. 
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Q.  You  presented  a  proposed  agreement  to  the 
company  with  the  same  rate,  though,  didn't  you? 

A.     No,  sir. 

Q.  Now,  you  have  mentioned  individuals  who 
did  not  have  accidents.  Who  did  have  accidents? 
Will   you   give   us   those   names'? 

A.  H.  H.  Hendrickson  had  an  accident  while  I 
was  there. 

Q.     Where   did   he   have   that? 

A.    Malta,  Idaho.  ' 

Q.     What  kind  of  an  accident  was  it? 

A.     Traffic  accident. 

Q.     When  did  it  occur,  if  you  know? 

A.  I  couldn't  say  the  date  on  it,  but  I  believe 
that  it  was  in  November. 

Q.     Rather  a  serious  accident,  was  it  not? 

A.    Yes. 

Q.     Who  else  had  an  accident? 

A.     Buck  Whitesides  had  an  accident.  [507] 

Q.     Where  did  his  accident  occur? 

A.  I  never  did  know  for  sure  about  that.  It  was 
down  along  Layton,  Utah,  somewhere. 

Q.     That  was  when? 

A.     That  was  in  the  fall  of  1941. 

Q.     Of  1941?  A.     1941. 

Q.     That,  too,  was  a  very  serious  accident? 

A.    Yes,  sir. 

Q.  Upwards  of  several  thousand  dollars  in  ex- 
pense? A.     I  couldn't  say  to  that. 

Q.    Well,  who  else  had  had  an  accident? 

A.     Stanley  Merrill  had  had  an  accident. 
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(^.     Where  did    lie   Ijavf   hi-   accident? 

A.      !>oi.se,  Idaho. 

Q.     1.-   that  ''Sandy"  or   StanJ(;y? 

A.     Staiih;y. 

Q.     When  did   Ik-   haA'f-   }jis  accident? 

A.  1'hat,  was  in  th^  spring  of  ]fi40,  to  thf-  best 
of  my  rf.'collection. 

Q.     1940  or  1941? 

A.     Maybe  it  was:  1941, — it  fould  fiavr^  \)('Mn. 

Q.     Yes.     Who  elsf-  }jad   }jad   an   af^-id<-rjt  V 

A.  Hob  Pattf^rson  had  an  a^fident  a  U-.w  days 
before  we  were  hi  id  off. 

Q.     When-  did   he  have  lii.-  aeciderjt?  [508] 

A.     Four  miles  west  of  Glcnns  Perry. 

Q.     What  did  that  accident  consist  of? 

A.  He  ran  off  thf  r-oari  into  tiic  boij-ov-fdt  ?irid 
tunied  over. 

Q.     And  ratfif-r  rh-rriolishf'd  thf  f^ropf-rty? 

A.      i-'art  of  it.  yr-s. 

Q.     'I'liat  Vvas  a  rathf-r  serious  accident? 

A.      Yr-s. 

Q.  When  uas  tiiat  with  reference  to  the  i4th  of 
November? 

A.  I  would  say  that  it  ha[jf>f;n(;d  around  pretty 
close  to  the  first  of  Xovf-nibf-r. 

Q.     As  a  matter-  of  far-t,  it  was  thf  oth,  wasn't  it? 

A.  I  couhl  not  say  as  to  the  datf-,  but  it  was 
around  about  that  time. 

Q.     Who  else  had  had  an  accident? 

A.  I  understood  \'ic  Ellinri-forri  had  an  accident 
before  I  came  to  work. 
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Q.  Do  you  know  when  Vic  Ellingford  had  an 
accident  ? 

A.     No,  sir;  I  couldn't  testify  to  that. 

Q.  Do  you  remember  the  accident  he  had  four 
miles  west  of  Burley  on  September  6,  1941? 

A.    No,  I  don't. 

Q.  You  don't  know  that  he  had  an  accident  on 
that  date?  A.     No. 

Q.    Who  else  of  these  men  have  had  accidents  ? 

A.  It  seems  to  me  that  Pat  Burkholder  had  a 
little  accident  on  [509]  Malad  Hill  when  the  truck 
slid  off  in  the  borrow-pit. 

Q.     That  was  a  serious  accident,  too,  wasn  't  it  ? 

A.  I  don't  know.  I  was  living  at  Jerome  at  the 
time,  and  I  don't  know  much  about  it. 

Q.     Who  else  of  these  men  had  accidents? 

A.     Well,  I  couldn't  say. 

Q.    What  about  Boyd  Cornia? 

A.  The  only  accident  that  I  know  of  that  Boyd 
Cornia  had,  while  I  was  working  here,  he  run  off 
the  road  over  here  at  the  Snake  River  Bridge,  this 
side  of  Rupert. 

Q.     And  demolished  the  property?  A.     No. 

Q.     It  was  a  rather  expensive  loss,  wasn't  it? 

A.     No. 

Q.     $2500  as  a  matter  of  fact? 

A.     No,  not  the  one  that  I  am  thinking  of. 

Trial  Examiner  Riemer:  Demolished  the  bridge 
or  the  truck? 

The  Witness:     He  didn't  demolish  anything. 


vs.  Idaho  Refining  Co.  515 

(Testimony  of  John  Evans.) 

Q.  (Mr.  Merrill,  continuing) :  Do  you  know 
what  accident  he  had  on  May  15,  1941? 

A.     No,  sir. 

Q.     Then  he  may  have  had  two  accidents. 

A.     He  might  have,  I  couldn't  say  as  to  that. 

Q.    Do  you  recall  any  other  accidents'? 

A.     No,  sir.  [510] 

Q.  Do  you  recall  the  accident  of  Wayne  Doug- 
las! A.     Yes,  sir. 

Q.     When  did  that  occur? 

A.     That  occurred  in  the  summer  of  1941. 

Q.  As  a  matter  of  fact,  didn't  he  also  have  an 
accident  on  October  16,  1941? 

A.  Well,  I  don't  know^  about  the  dates.  The 
only  accident  that  I  remember  of  Wayne  Douglas 
having  is  one  in  AVeiser. 

Q.    Weiser,  Idaho,  he  wrecked  his  truck? 

A.     Yes. 

Q.     That  was  rather  a  serious  accident? 

A.    Yes. 

Q.  Would  you  say  that  the  middle  of  October, 
1941,  was  about  the  right  time? 

A.  Well,  it  was  around  there  somewhere.  I 
couldn't  remember  the  exact  date. 

Q.     Myron  Whitesides — have  you  mentioned  him  ? 

A.    Yes. 

Q.     He  had  the  accident  in  Layton,  Utah? 

A.     Yes. 

Q.     That  too  was  a  serious  accident  ? 

A.     Yes.  [511] 


516  National  Labor  Relations  Board 

(Testimony  of  John  Evans.) 

Q.  And  you  have  mentioned  Bob  Patterson  as 
having  had  an  accident  ?  A.    Yes. 

Q.  And  you  have  mentioned  Myron  Whitesides 
as  having  had  accidents,  haven't  you? 

A.     Yes,  sir. 

Q.  Now,  you  remember  then  at  least  eight  of  the 
group  that  have  had  accidents,  don't  you? 

A.    Yes,  sir. 

Q.  Now,  isn't  it  true,  Mr.  Evans,  that  the  truck 
drivers  were  frequently  called  and  warned  about 
accidents  ? 

A.     I  couldn't  say  to  that.     I  never  was. 

Q.  Didn't  you  ever  sit  in  at  hearings  where  a 
member  of  the  company  told  the  truckdrivers  that  it 
would  be  necessary  for  them  to  be  more  careful? 

A.  I  have  been  to  safety  meetings,  yes,  and  I 
have  heard  them  cautioned  to  drive  carefully. 

Q.  Were  you  in  attendance  at  a  meeting  one  time 
when  you  were  told  that  the  insurance  would  be 
cancelled  if  more  caution  was  not  exercised? 

A.     No,  sir. 

Q.     Did  Mr.  Rice  tell  you  that?  A.     No,  sir. 

Q.  Haven't  you  heard  from  others  that  that  was 
the  fact? 

A.     I  might  have  heard  it — just  hearsay.  [514] 

Q.  Haven't  other  truckdrivers  mentioned  it  to 
you?  A.     I  can't  say  they  have. 

Q.    Well,  have  they?    Do  you  remember? 

A.     I  wouldn't  say  they  have. 

Q.    And  you  wouldn't  say  they  haven't? 
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A.     No,  I  wouldn't  say  that  they  haven't. 

Q.  You  know  that  before  the  discharge,  there 
was  some  danger  of  the  insurance  being  cancelled? 

A.     No. 

Q.     Nobody  ever  mentioned  that  to  you? 

A.     No. 

Q.  How  long  had  you  lived  here  near  the  re- 
finery, prior  to  November  14? 

A.  Let's  see,  I  moved  back  from  Jerome  on  the 
10th  of  June  out  to  the  refinery  there,  and  I  lived 
there  from  then  to  the  time  we  were  fired. 

Q.  After  the  10th  of  June,  you  were  away  for  a 
while  ? 

A.  No,  before  the  10th  of  June,  from  the  latter 
part  of  October  in  1940  until  the  10th  of  June  in 
1941,  I  lived  in  Jerome  Idaho. 

Q.  Did  Mr.  Gilbert  Moyle  ever  talk  to  the  truck- 
drivers?  A.     I  guess  he  did. 

Q.     Were  you  present  at  the  meeting  ? 

A.    Never  but  one. 

Q.    And  he  told  you  then  to  be  more  careful? 

[515] 

A.     No,  sir. 

Q.  Did  he  speak  of  the  care  necessary  to  be 
exercised  in  driving  these  trucks  ?  A.     No,  sir. 

Q.  Were  you  present  when  agents  of  the  insur- 
ance company  addressed  them? 

A.    At  one  meeting. 

Q.     When  was  that? 

A.  I  don't  just  remember,  but  it  w^as  a  meeting 
held  in  the  change  room  a  short  time   after  the 


518  National  Labor  Relations  Board 

(Testimony  of  John  Evans.) 

change  room  was  completed  and  two  of  the  insurance 
company  representatives  were  here,  I  believe,  from 
Salt  Lake. 

Trial  Examiner  Riemer:  Would  you  read  me 
that  answer? 

(Whereupon  the  answer  referred  to  was  read 
aloud  by  the  reporter  as  hereinabove  recorded.) 

Q.  (Mr.  Merrill,  continuing)  :  And  it  was  dis- 
cussed with  the  truck  drivers,  the  danger  of  these 
accidents  ? 

A.  They  didn't  at  that  meeting.  The  insurance 
company  representatives  did  not  in  any  way  criti- 
cize the  drivers  on  their  driving. 

Q.  Did  they  not  explain  the  necessity  of  careful 
driving?  A.     Yes,  sir. 

Q.  Did  they  make  any  comment  as  to  what  would 
happen  if  careful  driving  was  not  engaged  in? 

A.     No,  sir.  [516] 

Q.  As  a  matter  of  fact,  you  knew  soon  after  you 
got  out  there  that  morning,  did  you  not,  that  you 
were  laid  off  because  of  this  insurance  difficulty? 

A.  Well,  I  heard  it  through  hearsay,  through  the 
rest  of  the  drivers. 

Q.  Yes,  that  is  what  I  wanted  to  know,  the 
drivers  were  discussing  it  with  you,  telling  you  that 
you  were  all  laid  off  because  the  insurance  had  been 
cancelled  upon  the  trucks? 

A.     That  wasn  't  exactly  the  topic  of  conversation. 

Q.  I  am  asking  you  if  you  were  not  told  by  some 
of  the  drivers  at  least  during  that  waiting  period, 
that  you  had  been  laid  off  because  of  that  ? 
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A.     We  were  told  that,  yes. 
Q.    Who  told  you? 

A.     It  was  just  talked  about  among  the  bunch. 
Q.     So,  when  you  received  your  cheek,  you  knew 
the  reason  for  your  lay-off  ?  A.    Yes,  sir.  [519] 

Q.    When  you  went  up  to  join  the  Union,  did  Mr. 
Archibald  go  with  you  ?  A.     No. 

Q.     Did  Mr.  Archibald  have  anything  to  do  with 
your  interest  in  this  matter  ?  A.     No. 

Q.    He  had  never  tried  to  organize  you? 

A.    No. 

Q.     Nor  any  of  the  other  drivers,  so  far  as  you 
know? 

A.    I  know  that  he  was  collecting  some  of  the 
initiation  fees. 

Q.     He  never  passed  out  to  you  any  applications  ? 

A.     No,  sir. 

Q.     He  never  collected  any  initiation  fee  from 
you  ?  A.     No. 

Q.     You  never  saw  him  pass  out  any  application 
to  any  of  the  drivers?  A,     I  didn't. 

Q.     And  you  did  not  see  him  collect  initiation 
fees  from  any  other  driver?  A.     I  did  not. 

Q.    And  when  you  went  up  to  make  your  applica- 
tion, he  wasn't  around?  A.     No,  sir.  [522] 

Q.    And  some  other  drivers  were  with  you? 

A.    Just  two. 

Q.    Did  you  see  any  other  drivers  up  there  then? 

A.    Not  at  that  time,,  no.  [523] 

Mr.  Merrill:     I  beg  your  pardon. 
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Q.  (Mr.  Merrill,  continuing)  :  The  conversation 
that  you  had  with  Mr.  Henninger  on  December  11, 
1941,  at  which  you  were  offered  re-employment  by 
the  company  was  before  the  conversation  that  you 
have  been  speaking  about  in  which  you  discussed 
with  Henninger  the  reason  for  the  discharge? 

A.    Yes. 

Q.  Now,  directing  your  attention  to  the  discus- 
sion with  Mr.  Henninger  on  December  11 

A.     That's  right— 1941. 

Q.    1941,  he  then  told  you  that  the  company 

would  give  you  employment  at  the  same  rate  per 
hour  you  had  been  receiving  prior  to  the  change- 
over to  a  monthly  wage  on  the  trucks,  didn't  he? 

A.     No,  sir. 

Q.    What  did  he  tell  you? 

A.    It  was  a  $24  a  week  job. 

Q.  Did  you  not  tell  him  then  that  the  union 
representatives  had  advised  you  not  to  accept  any 
employment  if  offered? 

A.     I  didn't  tell  Henninger  that,  no,  sir. 

Q.  What  did  you  tell  him  about  what  the  Union 
representatives  told  you? 

A.  The  unions  didn't  tell  me  anything  about 
whether  I  could  go  to  work  or  not.  They  had  ad- 
vised some  of  the  other  boys  [533]  before  that. 

Q.     Not  to  go  to  work? 

A.     Not  to  go  to  work. 

Q.    But  they  hadn't  advised  you? 

A.     No,  sir. 

Q.    Did  you  tell  Henninger  that  ? 
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A.     Yes,  sir. 

Q.  Did  Henninger  make  any  mention  of  the  fact 
that  the  unions  were  opposed  to  your  going  to 
work?  A.     Yes,  sir. 

Q.     Did  you  tell  him  that  you  knew  thaf? 

A.     I  did. 

Q.  And  why  were  they  opposing  your  going  to 
work? 

A.  Because  it  was  not  the  same  job  that  we  were 
fired  off  of. 

Q.  Yes,  and  as  a  matter  of  fact,  wasn't  it  men- 
tioned there  that  the  union  officials  told  you  that 
they  thought  it  might  hurt  your  case  before  the 
Labor  Board  if  you  accepted  employment  ? 

A.     That  is  what  Mr.  Brandt  told  us,  yes. 

Q.  So  you  refused  employment  of  any  other  kind 
or  character  because  Mr.  Brandt  told  you  not  to  go 
to  work!  A.     I  didn't,  no,  sir. 

Q.     Others  did? 

A.  I  couldn't  say;  I  couldn't  speak  for  the 
others. 

Q.  As  a  matter  of  fact,  you  told  him  that  Mr. 
Brandt  had  [534]  given  that  information? 

A.    Yes. 

Q.  Wasn't  that  one  of  the  reasons  that  you  re- 
fused employment  when  Mr.  Henninger  suggested 
that  the  company  would  give  you  additional  employ- 
ment? A.     No. 

Q.    You  didn't  accept  that  employment? 
,     A.     No. 
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Q.  Did  you  tell  Henninger  that  is  the  reason  that 
you  wouldn  't  accept  it  ?  A.     No. 

Q.  Did  you  tell  Henninger  why  you  wouldn't 
accept  employment?  A.     I  did. 

Q.    What  did  you  tell  him? 

A.  I  told  him  that  I  wouldn't  go  back  to  work 
and  start  at  the  bottom  of  the  list  after  I  had  been 
there  two  years  and  a  half,  and  start  again  at  $24 
a  week.  I  told  him  that  if  he  would  give  me  a  job 
anj^where  in  the  plant  that  Avould  equal  $160  a 
month,  I  would  take  it  in  a  minute. 

Q.     Irrespective  of  whether  it  was  driving  or  not? 

A.     Anything. 

Q.  Isn't  it  a  fact  that  he  offered  you  a  job  that 
paid  you  60  cents  an  hour,  which  was  the  same 
amount  that  you  had  been  receiving  prior  to  the 
changeover  to  the  monthly  basis? 

A.  I  don't  recall  what  the  hourly  basis  was,  but 
Mr.  Henninger  [535]  told  me  that  it  would  amount 
to  about  $24  a  week. 

Q.  Now,  you  say  that  you  had  a  conversation 
with  him  later  in  December?  A.     Yes,  sir. 

Q.  I  withdraw  that.  Did  you  belong  to  the 
union  at  the  time  that  Mr.  Henninger  offered  you 
that  job?  A.     I  did.  [536] 

Q.  That  was  all  he  said  at  that  moment  with 
respect  to  that?  A.     That  was,  yes,  sir. 

Q.  Did  they  have  more  jobs  in  the  winter  than 
in  the  summer? 

A.  No,  they  had  more  in  the  summertime  than 
in  the  winter. 
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Q.  All  right,  then,  it  would  be  possible  that  some 
of  these  drivers  would  be  turned  out,  anyway, 
wouldn't  it?  A.     Well,  it  is  possible. 

Q.  After  Mr.  Henninger  made  that  comment, 
what  further  comment  did  he  make? 

A.     Well,  not  any  for  a  little  bit. 

Q.  I  believe  that  you  mentioned  the  fact  that  a 
couple  of  the  drivers  had  been — I  don't  know  what 
word  you  used — had  been  talking  to  various  other 
station  operators'? 

A.     That  is  what  he  told  me,  yes. 

Q.     Henninger  told  you  that  ?  A.    Yes. 

Q.     Who  did  he  mention? 

A.     Stanley  Merrill  and  Buck  Whitesides. 

Q.  When  you  say  that  Mr.  Henninger  told  you 
why  you  had  been  laid  off,  what  did  you  say? 

A.  I  told  him  that  I  knew  better  than  that,  that 
we  were  not  fired  because  of  the  cancellation  of  in- 
surance, but  because  of  union  activities. 

Q.  When  you  say  that  Mr.  Henninger  told  you 
why  you  had  been  laid  off,  what  did  you  say  ?  [538] 

A.  I  told  him  that  I  knew  better  than  that,  that 
we  were  not  fired  because  of  the  cancellation  of 
insurance,  but  because  of  union  activities. 

Q.  You  didn't  get  any  such  information  from 
any  officer  or  supervisory  employee  of  the  company  ? 

A.     No,  sir. 

Q.     That  was  just  your  own  conclusion? 

A.     Partly. 

Q.  You  didn't  get  any  such  information  from 
the  company A.     No. 
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Q.     or  any  officer  or  supervisory  employee 

of  the  company  ?  A.     No.  [539] 

Q.  (Mr.  Merrill)  :  When  you  say  Mr.  Hennin- 
ger  told  you  this,  who  was  present  ? 

A.     No  one. 

Q.     Just  you  and  Henninger'? 

A.     That  is  right,  yes,  sir. 

Q.    And  it  was  on  the  loading  dock,  you  say? 

A.    Yes,  sir. 

Q.     And  at  the  refining  company? 

A.     Yes,  sir. 

Q.     Sometime  after  the  11th  of  December? 

A.     Yes,  sir. 

Q.     But  you  made  no  note  of  that  date? 

A.     No. 

Q.     And  no  note  of  the  conversation? 

A.    No. 

Q.  But  you  did  make  the  note  of  the  previous 
conversation  that  you  testified  to? 

A.     Yes.  [545] 

Q.    Did  you  ever  go  out  there  with  Boyd  Cornia  ? 

A.    Yes,  I  did. 

Q.     It  wasn't  at  that  time,  then?  A.     No. 

Q.  Where  did  Mr.  Henninger  say  that  he  had 
been  hunting? 

A.  Over  in  the  Jerome  country,  around  Jerome 
and  Twin  Falls.  He  didn't  specify  any  certain 
place. 

Q.  Did  he  tell  you  that  he  had  been  hunting  over 
in  that  country? 

A.     He  said  during  the  hunting  season.  He  didn  't 
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say  that  he  had  been  hunting,  but  I  imagine  he  had, 

by  his  remarks. 

Q.  And  that,  you  say,  was  over  in  the  Jerome 
country?  A.     Yes,  sir.  [546] 

Q.  (Mr.  Merrill,  continuing) :  Now,  I  believe 
you  said  that  you  never  had  an  accident  ? 

A.     That's  right. 

Q.  Do  you  recall  an  accident  that  you  had  at 
Kraft's  Crossing  at  the  Kraft  Cheese  Company*? 

A.     I  do. 

Q.     So  you  did  have  an  accident? 

A.     Not  to  my  fault. 

Q.  Well,  I  am  not  asking  you  that,  I  am  asking 
you  if  you  didn't  have  an  accident? 

A.  Well,  I  guess  that  you  could  call  it  an  acci- 
dent. 

Q.  Well,  there  was  damage  to  equipment,  wasn't 
there?  A.     Slight,  yes. 

Q.     When  was  that? 

A.  Well,  it  was  early  in  the  fall,  shortly  before 
we  were  laid  off. 

Q.  Yes.  Now,  was  it  September  or  October,  or 
November  ? 

A.  I  couldn't  say.  It  was  either  September  or 
October,  I  don't  know  which. 

Q.     In  1941?  A.     That's  right. 

Q.  And  you  had  an  accident  to  equipment  there 
at  the  crossing,  at  the  Kraft  Cheese  Company,  which 
was  just  a  few  rods  [548]  from  the  refining  company 
line?     Isn't  it? 
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A.  Well,  I  don't  know  where  the  line  is.  It  was 
out  on  the  highway  after  I  crossed  the  railroad 
tracks. 

Mr.  Moyle:  May  I  interrupt  at  this  point.  It 
has  occurred  to  us  several  times  during  the  hearing 
in  connection  with  the  location  of  things,  that  it 
might  be  helpful  if  the  Examiner  had  a  view  of 
the  premises.  I  don't  know  what  your  wishes  are, 
but  if  you  wish,  we  would  be  very  glad  to  furnish 
transportation  for  you  and  the  Board's  attorneys 
at  any  time. 

Trial  Examiner  Riemer:  I  may  avail  myself  of 
that  privilege  before  the  hearing  is  over. 

Read  the  last  question  and  answer. 

(Thereupon  the  last  question  and  answer 
were  read  aloud  by  the  reporter  as  hereinabove 
recorded.) 

Q.  (Mr.  Merrill,  continuing) :  Now,  the  Kraft 
Cheese  property  joins  the  Idaho  Refining  Company 
property  to  the  south,  doesn't  it? 

A.    Well,  as  I  say,  I  couldn't  say  to  that. 

Q.  Well,  it  is  the  first  business  property  to  the 
south  of  the  Idaho  Refining  Company? 

A.     That's  right. 

Q.  And  you  leave  the  Idaho  Refining  Company 
and  you  come  by  the  Kraft  Cheese  Company? 

A.    Yes. 

Q.  Then  you  make  the  turn  to  the  east  and  cross 
the  railroad  [549]  track?  A.     Yes. 

Q.     Then  you  get  onto  the  main  highway? 
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A.    Yes. 

Q.  And  the  place  where  you  enter  the  main  high- 
way is  possibly  80  rods  from  the  Refining  Company 
property,  isn't  it?  A.     About  that,  yes. 

Q.  Now,  you  had  your  accident  there  when  you 
got  off  onto  the  highway?  A.     Yes. 

Q.     Of  what  did  it  consist? 

A.     Broke  the  tongue  out  of  the  trailer. 

Q.     Then  what  happened?  A.     That's  all. 

Q.     That  held  you  up  for  some  time  ? 

A.     About  four  hours,  I  think. 

Q.  Were  there  any  accidents  to  other  traffic  that 
came  along  ?  A.     No,  sir ;  not  to  my  knowledge. 

Q.     And  that  occurred  in  September  or  October? 

A.    Yes. 

Q.     Of  1941?  A.     Yes. 

Q.  Have  you  any  other  suggestions  that  you 
care  to  make  touching  that  accident? 

A.     Yes.  [550] 

Q.     What  is  it? 

A.     I  would  like  to  explain  how  it  occurred. 

Q.     Yes,  sir. 

A.  I  would  say  that  I  left — that  the  tiiick  had 
been  serviced  that  night,  and  it  had  a  lock  on  the 
fifth  wheel,  the  pin  that  dropped  through,  and  Avho- 
ever  greased  or  serviced  the  truck  put  this  pin  in 
there  to  back  it  out  of  the  garage,  and  he  left  that 
pin  in,  and  skidded  the  truck  all  over  the  yard  tak- 
ing it  to  the  loading  dock  to  load  it,  with  the 
fifth  wheel  locked,  and  they  loaded  it  that  way,  and 
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spotted  it  out  in  the  yard  for  me.  I  came  out  in 
the  dark,  in  the  night,  and  got  in  this  truck,  checked 
my  tires  and  lights  and  water  in  the  radiator  and 
everything  and  got  in  the  truck  and  drove  out,  and 
when  I  came  to  turn  over  the  railroad  track  to 
come  up  this  way  towards  town,  the  fifth  wheel  was 
locked  and  completely  twisted  the  tongue  out  of 
the  trailer. 

Q.  Couldn't  you  tell  that  the  fifth  wheel  was 
locked  when  you  were  in  the  yard? 

A.  I  thought  something  was  wrong.  I  stopped 
twice  by  the  Refinery  office,  and  the  Kraft  Cheese 
Company,  and  went  around  with  a  flashlight,  try- 
ing to  find  out  what  was  the  matter. 

Q.  Why  couldn't  you  find  out  what  was  the 
matter  ? 

A.  Well,  it  just  didn't  show  up  in  the  dark  with 
the  flashlight.  I  knew  it  acted  like  something,  the 
brakes  were  dragging  or —  [551] 

Q.  (Trial  Examiner  Riemer)  What  is  a  fifth 
wheel  ? 

A.  It  is  the  turntable  on  the  front  wheels  of  a 
trailer,  set  on  so  it  gives  the  front  wheels  room  to 
turn. 

Q.     It  has  nothing  to  do  with  a  separate  wheel? 

A.     No. 

Q.  The  fifth  wheel  is  your  descriptive  term  for 
that  turntable  which  is  in  back  of  the  truck  proper 
and  upon  which  the  trailer  rests'? 

A.     You   see,  this  was   a   four-wheel  trailer.   It 
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is  just  the  same  principle  as  a  wagon,  to  let  the 

front  wheels — it  is  a  four-wheel  trailer  behind  a 

truck. 

Trial  Examiner  Riemer:     I  think  I  understand. 

Q.  (Mr.  Merrill,  continuing)  You  didn't  go 
back  to  the  garage  for  a  mechanic  when  you  thought 
something  was  wrong?  A.     No,  sir. 

Q.     But  just  continued  on? 

A.  That's  right.  There  was  no  mechanic  at  the 
garage. 

Q.     None  at  the  garage  there? 

A.     No,  sir;  not  at  that  time  of  the  morning. 

Q.     Trial  Examiner  Riemer :     What  time  was  it  ? 

A.     About  four  o  'clock  in  the  morning. 

Q.  (Mr.  Merrill)  Did  you  look  to  see  if  there 
was  a  mechanic  there  ? 

A.     Yes,  I  was  in  the  garage  before  I  left.  , 

Q.  You  had  another  accident  near  here,  too, 
didn't  you,  at  [552]  another  time? 

A.     I  don't  remember. 

Q.     You  don't  remember,  at  the  same  crossing? 

A.  Oh,  I  had  a  truck  jack-knife  with  me  out 
there  on  the  ice  the  winter  before  that. 

Q.     So  that  was  the  second  accident  you  had? 

A.     Yes. 

Q.  That  truck  jack-knifed — what  damage  did 
that  cause? 

A.     I  think  it  broke  an  air  line. 

Q.     What  is  an  air  line? 

A.  It  is  the  line  that  connects  the  air  from  the 
truck  to  the  trailer  brakes. 
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Q.     That  delayed  you  for  some  time  ? 

A.     No,  sir. 

Q.     Was  that  in  the  daytime? 

A.     No,  it  was  early  in  the  evening. 

Q.     How  early? 

A.     Oh,  I  would  say  about  eight  o'clock. 

Q.  So  at  least  there  were  two  accidents  that 
you  were  involved  in,  that  is  to  say,  to  equipment, 
when  you  were  driving?  A.     Yes,  sir. 

Q.     Do  you  remember  any  more? 

A.     No. 

Q.  Now,  when  Mr.  Henninger  offered  you  re- 
employment at  the  plant  on  December  11,  1941, 
the  rate  of  pay  was  60  cents  an  hour,  time  and  a 
half  for  overtime  over  8  hours — over  40  [553]  hours 
a  week?  A.     I  don't  know. 

Q.  You  knew  that  was  the  basis  of  pay  for  labor 
in  that  type  of  service?  A.     No,  I  didn't. 

Q.  Did  you  refuse  the  job  without  inquiring 
into  that?  A.     No,  I  didn't. 

Q.     Did  you  inquire  into  it? 

A.  Only  Mr.  Henninger  told  me  that  it  would 
amount  to  $25  a  week.  He  didn't  say  about  the 
hours. 

Q.     That  was  the  basic  pay?  A,     Yes. 

Q.  You  understood  that  it  was  time  and  a  half 
for  all  hours  over  40  hours  per  week  ? 

A.  No,  that  was  the  only  way  wages  was  dis- 
cussed. I  asked  him  how  much,  and  he  told  me. 

Q.     You  knew  when  you  were  working  on  the 
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hourly  basis  with  these  trucks,  you  received  a  basic 
pay,  basis  of  40  hours  a  week,  with  time  and  a  half 
for  overtime  over  that?  A.     Yes,  sir. 

Q.     And  that  was  always  the  case? 

A.     On  the  trucks,  yes. 

Q.  But  you  made  no  effort  to  make  further  in- 
quiry from  Mr.  Henninger  as  to  what  pay  it  would 
really  amount  to?  A.     No.   [554] 

Q.  You  testified  in  regard  to  two  accidents  in- 
volving yourself 

Trial  Examiner  Riemer :  I  think  that  those  have 
been  sufficiently  explained,  Mr.  Penfield,  unless 
you  have  something  else. 

Mr.  Penfield:     Well,  all  right. 

Q.  (Mr.  Penfield,  continuing)  Were  any  in- 
surance claims  paid  on  these  accidents,  if  you  know  ? 

A.     Of  mine? 

Q.    Yes. 

A.     No,  sir ;  not  to  my  knowledge.  [564] 

Q.  Did  Mr.  Henninger  or  anyone  else  connected 
with  the  company  ever  offer  you  a  job  as  a  truck- 
driver?  A.     No,  sir. 

Q.     What  was  the  job  that  they  did  offer  you? 

A.     On  the  loading  dock.  [565] 

Q.  (Trial  Examiner  Riemer)  Then  with  excep- 
tion of  Douglas,  it  is  your  testimony  that  all  the 
truckdrivers  were  discharged  on  November  14? 

A.    With  exception  of  Douglas  and  Patterson. 

Q.     Patterson  having  been  previously  discharged  ? 

A.     Yes. 
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Q.  And  Whitesides  having  been  previously  dis- 
charged ? 

A.  No,  Whitesides  was  discharged  on  the  14th 
of  November. 

Q.     He  was  discharged  on  the  14th  of  November? 

[571] 

A.     That's  right. 

Q.  Were  there  any  truck  drivers  who  were  mem- 
bers of  the  Union  who  were  not  discharged,  Mr. 
Evans?  A.     No,  sir. 

Q.  Mr.  Evans,  while  you  were  employed  by  the 
Idaho  Refining  Company,  did  you  as  a  truckdriver 
attend  safety  meetings'?  A.     Only  one. 

Q.     Only  one?  A.     That's  right. 

Q.  Do  you,  as  a  matter  of  personal  knowledge, 
know  whether  the  Company  sponsored  safety  meet- 
ings for  truck  drivers? 

A.  Well,  they  had  safety  meetings,  but  it  always 
happened  that  I  was  out  of  town. 

Q.  Did  these  meetings  occur  with  any  regular- 
ity? A.     No,  they  didn't. 

Q.  Was  there  any  plan  or  practice  for  regular 
holding  of  safety  meetings  for  truckdrivers  ? 

A.     There  was  not. 

Q.     You  know  of  no  such  plan? 

A.     I  know  of  no  such  arrangements,  no.  [572] 

Q.     Do  you  know  James  Taylor? 

A.  I  know  of  them.  I  don't  know  them  per- 
sonally. 

Q.     Or  Loren  McBride? 
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A.     I  know  him,  yes,  sir. 

Q.     He  was  a  member  of  your  Union? 

A.     Not  of  our  union. 

Q.     But  of  another  Local  ? 

A.     Yes,  over  in  Baker,  Oregon. 

Q.     Frank  Woodland? 

A.     I  just  know  the  name — 

Q.     Or  Clife  Kauffman? 

A.     Yes,  I  know  him. 

Q.     He  was  a  member  of  the  union? 

A.     Yes. 

Q.     None  of  those  men  were  discharged  that  day  ? 

A.     They  were  not  in  this  crowd. 

Q.  They  w^ere  in  what  is  known  as  the  West 
End?  A.     They  were  w^orking  for  Mr.  Stiff. 

Q.  They  were  working  on  the  West  End  from 
Boise  to  the  River,  west? 

A.     I  don't  know  what  they  called  it. 

Q.  You  know  that  they  w^ere  working  on  the 
west  end? 

A.     They  were  working  in  Baker,  Oregon. 

Q.     That  is  where  Wayne  Douglas  was  working? 

A.     Yes.  [578] 

Q.  Wayne  Douglas,  you  say,  was  later  dis- 
charged ?  A.     Yes. 

Q.  You  know  that  he  had  a  serious  accident 
over  at  Weiser?  A.     Yes. 

Q.     And  that  was  after  the  14th  of  November? 

A.     It  was  before  the  14th  of  November? 
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Q.     Do  you  know  when? 

A.     No,  I  coudn't  say. 

Mr.  Penfield:  Are  you  referring  to  the  dicharge 
or  the  accident? 

Mr.  Merrill :     I  am  referring  to  the  accident. 

Q.  (Mr.  Merrill,  continuing)  Now,  all  these 
men  whose  names  I  have  read — five — and  Wayne 
Douglas,  making  six,  were  all  union  men? 

A.     Yes,  sir. 

Q.  And  none  of  them  was  discharged  on  the  14th 
of  November,  was  he? 

A.     Not  to  my  knowledge,  no,  [579] 


WAYNE  DOUGLAS 

was  thereupon  called  as  a  witness,  and,  being  first 
duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

Q.  (Mr.  Riemer,  Trial  Examiner)  State  your 
name  for  the  record,  please? 

A.     Wayne  Douglas. 

Q.     Wliere  do  you  live? 

A.     Elko,  Nevada. 

Q.     (Mr.  Penfield)     Where  are  you  employed? 

A.     I  drive  for  Cotant  Truck  Lines. 

Trial  Examiner  Riemer:  Will  you  try  to  speak 
as  loudly  as  you  can?  It  is  very  difficult  to  hear 
you,  and  if  we  don't  get  your  answers,  we  have  to 
ask  you  to  repeat  them  and  it  takes  up  a  lot  of 


vs.  Idaho  Refining  Co.  535 

(Testimony  of  Wayne  Douglas.) 

time  and  makes  the  record  choppy,  so  keep  your 

voice  up,  please. 

Q.  (Mr.  Penfield,  continuing)  Have  you  ever 
worked  for  the  Idaho  Refining  Company? 

A.     Yes. 

Q.     In  what  capacity? 

A.     As  a  driver.  [582] 

Q.  When  did  you  first  commence  work  as  a 
driver  for  the  company? 

A.  Well,  it  was  about,  right  around  January 
5  of  1940. 

Q.     How  long  did  you  continue? 

A.  I  worked  until  about  August — it  was  either 
August  or  September  in  1940,  then  I  was  laid  off. 

Q.     Why  were  you  laid  off? 

A.  Well,  I  wasn't  21  years  old,  and  they  came 
under  the  ICC  or  something,  and  they  had  to  lay 
me  off  until  I  was  21. 

Q.     Were  you  ever  re-employed? 

A.  Yes,  in  1941 — it  was  about  the  first  of  August 
in  1941. 

Q.    Was  this  after  you  had  become  21  ? 

A.     Yes. 

Q.     How  much  after? 

A.     I  was  21  on  April  13,  1941. 

Q.  Who  hired  you  when  you  first  went  to  work 
for  the  Company?  A.     Kermit  Rice. 

Q.  Who  hired  you  after  you  went  back  the  sec- 
ond time?  A.     Kermit  Rice. 
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Q.  After  you  commenced  work  in  August,  1941, 
did  you  work  out  of  Pocatello? 

A.     No,  I  worked  out  of  Baker,  Oregon. 

Q.  Did  you  work  at  all  out  of  Pocatello  at  the 
time  that  you  commenced  work? 

A.     Not  when  I  first  started,  no.  [583] 

Q.     Under  whom  did  you  work  in  Baker,  Oregon  ? 

A.  Earl  Stiff,  he  was  the  truck  foreman  over 
there. 

Q.     Who  was  Earl  Stiff? 

A.  He  has  some  service  stations  over  there,  and 
he  has  some  trucks  of  his  own,  or  did  have,  I  don't 
know  how  it  was,  and  he  took  care  of  the  Idaho 
Eefiners  that  was  over  there. 

Q.  Do  you  mean  that  he  handled  oil  for  the 
Idaho  Refining  Company? 

A.  Well,  I  don't  know  anj^thing  about  how  their 
dealings  was. 

Q.     Did  he  have  his  own  trucks? 

A.  I  know  at  one  time  they  were  his.  I  don't 
know  whether  they  were  then  or  not. 

Q.  Did  he  operate  any  trucks  that  were  owned 
by  the  Idaho  Eefining  Company? 

A.  Well,  he  took  care  of  that  one  truck  over 
there  of  the  Idaho  Refiners. 

Q.  You  know  that  there  was  one  truck  owned 
by  the  Idaho  Refining  Company  there  ? 

A.     Yes. 
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Q.     Did    you    drive    that    truck?  A.     Yes. 

[584] 

Q.     What  was  the  date  of  your  discharge? 

A.  Well,  I  don't  know  whether  you  would  call 
it  discharged,  when  I  came  back  from  Baker  or 
when  I  got  here. 

Q.     When  did  you  terminate  your  employment? 

A.  It  was  about  the  24th  of  October — or  No- 
vember. 

Q.     The  24th A.    of  November. 

Q.     You  are  not  sure  of  that  date? 

A.     No,  I  am  not  sure. 

Q.     Could  it  have  been  the  26th? 

A.     It  could  be. 

Q.  Between  the  date  you  commenced  work  for 
the  company  for  the  second  time,  and  the  date 
of  the  termination  of  your  employment,  did  you 
work  continuously  out  of  Baker  in  the  manner  you 
have  just  described? 

A.     No,  I  was  back  over  at  Pocatello,  once. 

Q.     When  was  that? 

A.  Well,  I  believe  that  it  was  in  September  some 
time. 

Q.     In  September?  [589] 

A.  I  believe  it  was.  I  am  not  sure  of  that, 
either. 

Q.     The  first  or  latter  part  of  September? 

A.  Well,  I  don't  know  whether  it  was  the  first 
or  the  last. 

Q.     What  is  your  best  recollection? 
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A.  I  am  pretty  sure  that  it  was  in  September, 
that's  all;  I  don't  know  when. 

Q.     How  long  did  you  work  in  Pocatello? 

A.     Well,  two  or  three  weeks,  then  I  went  back. 

Q.  And  during  this  two  or  three  weeks,  were 
you  doing  the  same  sort  of  work  that  the  other 
drivers  were? 

A.  At  the  same  as  the  other  drivers  in  Poca- 
tello. 

Q.  You  were  getting  your  assignments  from  the 
Refinery  out  here?  A.     Yes. 

Q.  Were  you  driving  the  same  truck  as  you 
were  driving  in  Baker? 

A.  I  was  driving  it,  and  the  other  crew  were, 
too. 

Q.     Who  brought  this  truck  down? 

A.  I  brought  it  to  Boise,  and  Johnny  Evans 
brought  it  from  Boise  to  Pocatello. 

Q.  At  whose  instructions  did  you  come  to  Poca- 
tello? 

A.  Well,  I  believe  Earl  Stiff  told  me  to  come 
to  Pocatello. 

Q.  Now,  when  you  came  to  Pocatello,  whom 
did  you  work  under?  A.     Kermit  Rice. 

Q.  Did  you  ever  join  Local  440  of  the  Team- 
sters? [590]  A.     Yes. 

Q.  I  show  you  Board's  Exhibit  5-F  and  ask 
you  if  you  can  tell  me  what  that  is  ? 

A.  That  is  an  application  blank  for  the  Team- 
sters' Union  440 
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Q.     Is  that  your  signature  on  it? 

A.     Yes,  sir. 

Q.  It  is  dated  9-29-41,  is  that  the  date  on  which 
you  signed  it?  A.     Yes. 

Q.  At  that  time,  were  you  driving  here  at  the 
Pocatello  Refinery?  A.     Yes. 

Q.  You  testified  that  you  drove  for  the  Poca- 
tello Refinery  about  three  weeks  some  time  in  Sep- 
tember. 

What  happened  at  the  conclusion  of  that  period? 

A.  Well,  the  truck  went  back  to  Baker,  and  I 
got  to  go  back  with  the  truck. 

Q.    Who  told  you  to  go  back  to  Baker? 

A.  Well,  the  way  it  happened,  I  went  to  Boise, 
and  when  I  got  to  Boise,  Dick  Sheppard  told  me 
to  go  on  to  Baker. 

Q.    Who  is  Dick  Sheppard? 

A.  He  is  the  Manager  of  the  Idaho  Gas  &  Oil 
Company  at  Boise. 

Q.  Trial  Examiner  Riemer)  When  was  this, 
please  ? 

Q.     (Trial  Examiner  Riemer)     When  was  this, 

[591] 

A.  It  must  have  been  right  around  the  first  of 
October. 

Q.     After  that,  you  returned  to  Baker,  did  you? 

A.    Yes. 

Q.     Did  you  continue  working  as  before? 

A.     The  same  as  before,  yes. 

Q.     This  truck  that  you  drove  down  to  the  Idaho 
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Refining  Company,  or  that  was  driven  down  partly 
by  you,  and  that  you  returned,  was  that  the  same 
truck  that  you  had  been  driving  under  Mr.  Stiff*? 

A.     Yes. 

Q.  During  the  time  that  you  were  employed  by 
the  Idaho  Refining  Company  this  second  time,  did 
you  ever  have  an  accident?  A.     Yes. 

Q.     When  did  this  accident  occur? 

A.  It  was  in  October.  I  am  not  sure  of  the 
date. 

Q.     Where   did  it  occur? 

A.     Weiser,  Idaho. 

Trial  Examiner  Riemer:     This  is  1941? 

Mr.   Penfield:     Yes. 

Q.  (Mr.  Penfield,  continuing)  At  Weiser, 
Idaho?  A.    Yes. 

Q.     How  did  this  accident  occur? 

A.  Well,  I  was  just  leaving  town  and  there  was 
a  square  corner  there  and  I  got  wound  up,  you 
know,  was  going  too  fast,  and  [592]  turned  over. 

Q.     How  badly  was  the  truck  damaged? 

A.  Well,  I  wouldn't  know  in  money,  but  the 
cab  was  gone  and  the  tank  was  bent  up  pretty  bad. 

Q.  Did  you  continue  working  for  the  company 
after  that?  A.     Yes. 

Q.    Were  you  suspended? 

A.  Well,  I  wasn't  suspended,  but  I  was  off  for 
a  week  or  ten  days  while  the  truck  was  being 
fixed. 

Q.  Did  you  resume  work  as  soon  as  the  truck 
was  fixed?  A.    Yes. 
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Q.     Driving  that  same  truck?  A.     Yes. 

Q.     Did  you  continue  to  drive  out  of  Baker? 

A.     Yes. 

Q.     Whom  did  you  report  the  accident  to? 

A.     Earl  Stiff. 

Q.     Was  anything  said  to  you  by  him? 

A.  Well,  they  asked  me  how  it  happened,  and 
I  told  them.     Mr.  Moyle  was  there,  too. 

Q.     (Trial  Examiner  Riemer)     Which  one? 

A.     Gil. 

Q.  (Mr.  Penfield,  continuing)  Did  anyone  con- 
nected with  the  company  threaten  you  with  dis- 
charge at  that  time?  A.     No.  [593] 

Q.     Did  they  criticize  you? 

A.  Well,  I  don't  know  whether  you  could  call 
it  criticizing  or  not.  I  guess  I  had  a  lot  of  it 
coming. 

Q.     (Trial  Examiner  Riemer)     What? 

A.  I  guess  I  had  a  lot  of  criticizing  coming, 
but  I  don't  believe  that  they  did. 

Q.  (Trial  Examiner  Riemer)  But  you  don't 
believe  they  gave  it  to  you?  In  other  words,  the 
witness  expected  more  than  he  got. 

Q.  (Mr.  Penfield,  continuing)  Did  you  hear 
anything  about  the  drivers  at  Pocatello  being  dis- 
charged ?  A.     Yes. 

Q.     When  did  you  hear  this? 

A.  Well,  it  was,  I  believe,  about  the  16th  of 
November,  I  think  that  it  was,  or  the  17th,  some- 
where around  there,  1941. 
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Q.     Who  told  you?  A.     Roy  Williams. 

Q.     Who  is  Roy  Williams? 

A.  He  worked  on  the — there  at  the  bulk  plant 
at  Boise,  Idaho,  for  the  Idaho  Gas  &  Oil  Co. 

Q.  You  state  this  was  the  16th  or  17th  of  No- 
vember after  the  drivers  had  been  discharged  ? 

A.  Well,  it  must  have  been,  or  I  wouldn't  have 
heard  it. 

Q.  You  were  still  driving  for  Earl  Stiff  at  that 
time  ?  A.     Yes. 

Q.  Following  that,  did  you  hear  anything  in 
connection  with  [594]  your  own  discharge? 

A.  Well,  I  didn't  hear  anything  until  I  think 
November  20.  Dick  Sheppard  called  Mrs.  Stiff, 
and  she  was  the  secretary  for  Earl,  and  told  her 
not  to  let  me  pull  any  more  trips  and  not  to  ask 
any  questions. 

Trial  Examiner  Riemer:  Would  you  read  that 
last  question  and  answer,  please? 

(Last  question  and  answer  read  by  reporter.) 

Mr.  Moyle:  We  move  to  strike  what  Mr.  Shep- 
pard told  Mrs.  Stiff  as  hearsay. 

Q.  (Mr.  Penfield,  continuing)  Well,  will  you 
tell  us  what  Mrs.  Stiff  told  you? 

Mr.  Moyle:     May  that  go  out? 

Trial  Examiner  Riemer:  Are  you  consenting  to 
have  the  previous  answer  stricken? 

Mr.  Penfield:     No. 

Trial  Examiner  Riemer:     The  motion  to  strike 
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is  denied.     I  will  entertain  it  again  unless   it  is 

connected. 

Q.  (Mr.  Penfield,  continuing)  Will  you  tell  us 
what  Mrs.  Stiff  told  you? 

A.  She  said  for  me  not  to  pull  any  more  trips, 
and  not  to  ask  any  questions. 

Q.     Did  she  tell  you  that  you  were  discharged? 

A.     No. 

Q.     Were  you  told  to  report  to  Pocatello?  [595] 

A.     I  wasn't  told  anything. 

Q.     You  were  told  not  to  make  any  more  trips'? 

A.     Yes. 

Q.     What  did  you  dof 

A.     Then  I  went  to  Pocatello. 

Q.    When  did  you  go  to  Pocatello? 

A.  Well,  about  the  21  or  22  of  November,  right 
after  that. 

Q.  What  did  you  do  when  you  got  to  Poca- 
tello? 

A.  Well,  I  went  out  to  the  Refinery  and  saw 
Mr.  Moyle. 

Q.     Did    you    see    anyone    else? 

A.     Mr.  Copening. 

Q.  Where  did  you  see  Mr.  Moyle  and  Mr.  Co- 
pening? A.    In  their  office. 

Q.     What  discussion  took  place? 

A.  Well,  they  said  that  I  was  fired  for  the  same 
reason  as  the  rest  of  the  drivers  were,  on  account 
of  the  insurance  was  cancelled. 

Q.     Were  any  of  the  drivers  that  you  have  re- 
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ferred  to  at  Baker  [596]  members  of  the  Team- 
sters? A.    Yes,  I  believe  that  they  all  were. 

Q.     Were  any  of  them  members  of  Local  440? 

A.    No. 

Q.     Were  you  the  only  member  of  Local  440? 

A.     The  only  one. 

Q.     Were  these  other  men  discharged? 

A.     No.  [597] 

Cross  Examination 

Q.  You  belonged  to  the  Teamsters  Union  before 
you  joined  440,  did  you  not? 

A.     I  had  never  been  in  the  Union  before  that. 

Q.     That  was  your  first  union  experience? 

A.  I  made  application,  but  was  never  in  the 
union. 

Q.     What  union  did  you  make  application  in? 

A.     It  was  in  the  Railway. 

Q.  Didn't  you  make  application  somewhere  near 
Baker  or  in  the  Baker  territory?  A.     No. 

Q.  So  that  while  you  were  driving  in  and  out 
of  Baker,  you  did  not  belong  to  the  Union  the 
first  time?  A.     No. 

Q.     When  you  were  under  age? 

A.     I  was  of  age  then. 

Mr.  Penfield:  He  never  testified  that  he  was 
driving  out  of  Baker  when  he  was  under  age. 

Mr.  Moyle:     I  beg  your  pardon.  [599] 

Q.  (Mr.  Moyle,  continuing)  You  drove  out  of 
Pocatello  when  you  were  under  age?  A.     Yes. 

Q,  And  your  right  age  came  out  during  the 
first  draft,  didn't  it?  A.     Yes. 
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Q.  You  didn't  register  because  you  were  under 
age  ?  A.     No. 

Q.  And  so  far  as  the  seriousness  of  your  acci- 
dent was  concerned,  were  you  loaded  or  unloaded 
when  it  occurred?  A.     Loaded. 

Q.  Just  what  happened  to  the  equipment  and 
its  cargo? 

A.  Well,  the  equipment  was — well,  the  cab  was 
gone  off  the  truck  and  the  tank  was  bent  up  quite 
a  bit  and  the  gas  was  all  gone  except  I  believe  it 
was  250  gallons. 

Q.    Well,  how  much  gas  did  you  have  on  it? 

A.     4640  gallons. 

Q.  When  you  say  Mr.  Moyle  and  Mr.  Copening 
in  the  company  office  on  November  21  or  22,  they 
discussed  with  you  at  that  time  the  amount  of 
the  loss?  A.     No. 

Q.     Incident  to  the  Weiser  accident? 

A.     No. 

Q.     And    the    seriousness    of    it?  A.     No. 

[600] 

Q.  And  the  amount  the  insurance  company  had 
had  to  pay  out?  A.     No. 

Q.  And  that  it  was  because  of  this  insurance 
loss  that  you  were  discharged? 

A.  Well,  they  told  me  that  the  reason  that  I 
was  discharged  was  the  same  as  the  other  drivers. 

Q.  Didn't  they  also  tell  you  that  it  was  because 
of  the  loss  that  you  had  had  at  Weiser? 

A.     No. 

Q.     They  didn't  mention  that  at  all? 
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A.    No. 

Q.  And  that  is  why  you  say  you  received  no 
criticism  for  that  accident*? 

Mr.  Penfield:  He  didn't  testify  that  he  received 
no  criticism. 

Q.  (Mr.  Moyle,  continuing)  Well,  substantial- 
ly no  criticism,  not  as  much  criticism  as  he  de- 
served. 

A.     I  didn't  get  any  criticism  at  all  up  there. 

Q.  But  you  were  discharged  on  November  21 
because  of  the  insurance? 

A.  I  was  discharged  for  the  same  reason  that 
the  other  drivers  were. 

Q.  So,  after  you  had  come  all  the  way  down 
from  Baker  to  Pocatello  and  gone  into  Mr.  Moyle 's 
and  Mr.  Copening's  office,  what  did  you  say  when 
you  went  into  the  office*? 

A.    Well,  what  I  went  in  for  was  my  check.  [601] 

Q.     Did  you  say  anything? 

A.    Well,  I  talked  to  them. 

Q.     What  did  you  say? 

A.     Well,  I  asked  them  what  it  was  all  about. 

Q.     Who  spoke,  Mr.  Moyle  or  Mr.  Copening? 

A.  Mr.  Moyle  had  a  telegram  there  from  the 
insurance  company  and  he  showed  me  the  tele- 
gram. 

Q.     That's  what  I  thought. 

A.     It  said  that  they  cancelled  the  insurance. 

Q.  He  showed  you  the  telegram  cancelling  the 
insurance  ? 
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A.  That  the  insurance  on  all  the  trucks  was 
cancelled. 

Q.    What  else  did  he  say  to  you? 

A.    Well,  that's  just  all  there  was  of  it. 

Q.  What  did  you  say  when  you  saw  the  tele- 
gram? A.     There  wasn't  much  I  could  say. 

Q.     Well,  I  am  asking,  did  you  say  anything? 

A.     Well,  no,  I  just  asked  for  my  money. 

Q.  You  said  merely  "Give  me  my  money",  and 
your  check  was  given  you  and  you  walked  out? 

A.  No,  they  said  all  the  time  cards  wasn't  there, 
and  they  would  have  to  wait  until  the  time  cards 
got  in  from  Baker  to  pay  me. 

Q.  And  you  continued  on  the  payroll  until  the 
cards  came  in? 

A.     I  wasn't  making  anything. 

Q.  I  see.  Well,  you  didn't  get  your  check  un- 
til the  26th?  [602] 

A.  It  could  be  the  25th  or  26th,  somewhere  in 
there. 

Q.  You  weren't  paid  for  any  time  between  the 
10th  and  the  25th? 

A.  I  wasn't  paid  for  any  time  between  the 
20th  and  the  25th. 

Q.  Oh,  it  was  the  20th  when  Mrs.  Stiff  told 
you  that  you  were  to  take  no  more  trips? 

A.     Yes. 

Q.  Now,  Mr.  Copening  said  nothing  to  you  on 
that  occasion? 

A.  Well,  if  he  did,  it  was  just  backing  up  what 
Mr.  Moyle  said. 
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Q.     Did  he  say  anything  to  you? 

A.     I  don't  remember. 

Q.  As  far  as  you  remember,  Mr.  Moyle  did  all 
the  talking?  A.     Yes. 

Q.  And  you  have  now  related  all  of  the  con- 
versation, the  substance  of  it,  as  far  as  you  can 
remember  it?  A.     Yes. 

Q.  And  during  this  entire  conversation  with  you 
in  that  office  there  was  never  any  mention  made 
by  anybody,  either  you  or  Mr.  Copening  or  Mr. 
Moyle  about  this  Weiser  accident?  A.    No. 

Q.     That  is,  there  was  not  a  word  said  about  it? 

A.     No. 

Q.  Now,  at  that  time,  at  this  meeting  with  Mr. 
Moyle  and  Mr.  Copening,  there  was  nobody  else 
present  ? 

A.     No.     I  saw  John  Peterson  on  the  way  out. 

Q.     I  mean  in  the  office?  [603]  A.     No. 

Q.  Whose  office  was  this,  Mr.  Moyle 's,  or  Mr. 
Copening 's?  A.     Mr.  Moyle 's. 

Q.  When  you  came  to  the  refinery  that  morn- 
ing, you  walked  right  in  and  saw  them? 

A.  I  stood  at  the  desk  and  she  called  him.  I 
don't  believe  I  saw  him  right  then.  I  had  to  wait 
a  while. 

Q.     How  long  did  you  wait? 

A.     Oh,  possibly  an  hour. 

Q.  Then  you  went  in  and  saw  Mr.  Moyle  and 
Mr.  Copening?  A.     Yes. 

Q.     And   during   that   conversation,    Mr.    Moyle 
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didn't  mention  the  discharge  of  any  other  drivers, 

did  he,  at  all? 

A.  Well,  the  telegram  said  that  our  insurance 
was  cancelled,  so  that  would  naturally  be  all  of 
us. 

Q.  But  as  far  as  Mr.  Moyle's  conversation  with 
you  was  concerned,  he  didn't  say  anything  to  you 
about  any  other  drivers,  isn't  that  the  fact? 

A.     Well,  we  didn't  talk  about  the  other  drivers. 

Q.  Well,  there  wasn't  anything  said  in  that  con- 
versation about  any  other  drivers,  was  there? 

A.  There  was  nothing  said,  but  it  was  on  the 
telegram. 

Q.  I  see,  so  the  only  thing  that  you  saw,  or  that 
was  said  to  you,  was  concerning  this  telegram  ? 

A.  The  only  thing  that  was  said  to  me  was 
concerning  me,  that  [604]  I  was  discharged  on  ac- 
count of  the  insurance  company. 

Q.     On  account  of  that  telegram. 

A.     Because  the  insurance  was  cancelled. 

Q.  There  was  nothing  said  by  anybody  about 
any  other  drivers?  A.     None  in  particular. 

Trial  Examiner  Riemer:     Anything  further? 

Mr.  Moyle:     No.     I  think  that  is  all. 

Redirect  Examination 

Q.  (Mr.  Penfield)  You  have  testified  that  Mr. 
Moyle  and  Mr.  Copening  informed  you  that  you 
were  being  discharged  because  of  the  cancellation 
of  the  insurance,  is  that  correct?  A.     Yes. 

Q.  And  you  testified  that  they  showed  you  a 
telegram?  A.     Yes. 
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Q.     Do  you  recall  when  that  telegram  was  dated  ? 

A.  Well,  I  believe  that  it  was  November  13  or 
right  there  some  place.    I  am  not  positive  of  that. 

Mr.  Penfield:  Counsel,  can  you  produce  a  copy 
of  the  telegram? 

Mr.  Moyle:  We  have  the  original  at  the  refin- 
ery. I  will  produce  it  as  a  part  of  our  case,  or 
sooner,  if  it  is  desired. 

Trial  Examiner  Riemer:     Off  the  record. 
(Discussion  off  the  record.) 

Trial  Examiner  Riemer:     On  the  record. 

Q.  (Mr.  Penfield,  continuing)  I  show  you  a 
document  which  purports  to  be  a  copy  of  a  Western 
Union  telegram  and  ask  you  if  you  can  identify 
that?  [605] 

A.     Yes,  I  believe  that  is  the  same  copy. 

Q.  Is  that  the  copy  which  was  shown  you  by 
Mr.  Moyle  and  Mr.  Copening?  A.     Yes. 

Mr.  Moyle:  I  would  like  to  say  for  the  sake 
of  the  record  that  there  can't  be  any  issue  to  it. 
There  is  only  one  wire  of  this  kind. 

Q.  (Mr.  Penfield,  continuing)  Does  any  date 
appear  on  that?  A.     Yes,  November  17. 

Q.     Does  the  date  of  sending  appear? 

Mr.  Moyle:  The  telegram  speaks  for  itself.  I 
don't  know  the  purpose  of  the  examination,  but 
the  telegram  speaks  for  itself. 

A.     No,  there  is  no  date  on  it. 

Mr.  Penfield:  I  just  want  to  get  into  the  record 
the  date  of  sending. 

Trial  Examiner  Riemer:     What  is  the  date? 
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Q.  (Mr.  Penfield,  continuing)  What  does  that 
say? 

A.  Oh,  ''Salt  Lake  City  Utah",  November  10. 
That  would  be  the  date. 

Trial  Examiner  Riemer :  There  is  too  much  talk. 
Identify  this  thing,  move  its  admission,  and  let's 
get  on. 

Mr.  Penfield:  Well,  I  will  offer  this  as  Board's 
Exhibit  22. 

Trial  Examiner  Riemer:  Do  you  have  any  ob- 
jection? 

Mr.  Moyle:     No,  there  is  no  objection.  [606] 

Trial  Examiner  Riemer:  It  may  be  admitted 
and  marked  in  evidence  as  Board's  Exhibit  22. 

(Whereupon  the  document  hereinabove  re- 
ferred to  was  marked  and  admitted  as  Board  'g 
Exhibit  22.) 

BOARD'S  EXHIBIT  No.  22 

WESTERN  UNION  TELEGRAM 

WUB30  49  7  Extra  Dl— 

Salt  Lake  City  Utah  Nov  10  448P 

Idaho  Refining  Co — 

Due  to  High  Loss  Ratio  Experienced  on  Equip- 
ment Owned  by  Your  Corporation  for  Past  Few 
Years  We  Are  Cancelling  Off  Policy  EM  227  By 
Registered  Cancellation  Notice  To  Be  Effective  No- 
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vember   17.    1941,   Noon    Standard   Time.      Please 

Make  Other  Arrangements  For  Insurance — 

Firemens  Insurance  Co  of  New- 
ark New  Jersey  and  Metropoli- 
tan Casualty  Co  of  New  York 
!N'ew  York. 

FM  227  17  1941.  518P  S30WUB  WUB  30 


Q.  (Trial  Examiner  Riemer)  Do  you  know 
how  other  truckdrivers  at  Baker,  Oregon,  were 
paid?  A.    By  check. 

Q.     Whose  check  was  it  I 

A.     Idaho  Refining  Company. 

Q.  How  do  you  know  that?  How  do  you  know 
that  they  were  checks  of  the  Idaho  Refining  Com- 
pany? A.     They  got  the  same  checks  I  did. 

Q.     Did  you  see  them?  A.     Yes. 

Q.  Were  these  men  paid  at  the  same  time  you 
were  paid?  A.    Yes. 

Trial   Examiner   Riemer:     Thank   you.     Is   the 
witness  excused?     You  may  step  down. 
(Witness  excused.) 

Mr.  Penfield:     I  will  call  Mr.  Heckert. 


vs.  Idaho  Refining  Co.  553^ 

ARTHUR  LEROY  HECKERT 

was  thereupon  called  as  a  witness  by  and  on  behalf 
of  the  Board,  and  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Trial  Examiner  Riemer:  State  your  full  name, 
please.  [607] 

The  Witness :     Arthur  LeRoy  Heckert. 

Q.  (Trial  Examiner  Riemer) :  Where  do  you 
live?  A.     Pocatello,  Idaho. 

Direct  Examination 
By  Mr.  Penfield : 

Q.     Where  are  you  employed,  Mr.  Heckert? 

A.  I  am  employed  in  the  Ordinance  Plant  of  the 
United  States  Navy. 

Q.     In  what  capacity  ?  A.     Truckdriver. 

Q.  Did  you  ever  work  for  the  Idaho  Refining 
Company?  A.     Yes,  sir. 

Q.     In  what  capacity?  A.     Truckdriver. 

Q.  When  did  you  commence  work  for  the  com- 
pany? A.     February  27,  1940. 

Q.     When  was  your  employment  terminated? 

A.     November  14,  1941. 

Q.     Who  hired  you?  A.     Mr.  Arch  Webb. 

Q.     Who  is  Mr.  Webb? 

A.  He  was  assistant  superintendent,  I  believe, 
of  the  Refinery. 

Q.  Prior  to  being  hired,  did  you  make  any  test 
run?  A.    Yes. 

Q.     With  whom?  A.     Kermit  Rice.  [608] 

Q.     Who  is  Mr.  Rice?  A.     Truck  foreman. 
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Q.  During  that  test  run,  did  you  have  any  con- 
versation with  Mr.  Rice*?  A.     Yes. 

Q.     What  was  this  conversation? 

A.  Well,  he  asked  me  if  I  belonged  to  any  union, 
and  I  says  "No",  and  he  says,  "Well,  that  is  okeh." 
He  said,  "Mr.  Moyle  is  strictly  against  union." 

Q.     How  long  was  that  test  run? 

A.     It  was  about  eight  miles,  six  or  eight  miles. 

Q.     Six  or  eight  miles  from  where? 

A.  We  went  from  the  refinery  out  to  the  airport 
and  back  to  the  refinery. 

Q.  And  after  you  got  back  to  the  refinery,  what 
did  you  do? 

A.  I  went  back  into  the  office,  and  Mr.  Webb 
gave  me  an  application  blank  to  fill  out. 

Q.     When  did  you  go  to  work? 

A.  As  near  as  I  can  remember,  about  three  or 
four  weeks  later. 

Q.  Do  you  know  how  it  happened  that  you  did 
not  go  to  work  immediately? 

A.  Mr.  Rice  said  he  didn't  need  any  drivers  right 
then,  but  as  soon  as  they  did,  I  would  get  a  job  he 
was  sure. 

Q.     Did  you  receive  a  call  from  Mr.  Rice? 

A.    Mr.  Webb. 

Q.     That  was  about  three  or  four  weeks  later? 

[609] 

A.     Yes. 

Q.  And  your  testimony  was  that  you  went  to 
work  on  what  day? 

A.     About  the  27th  of  February,  1941. 
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Q.  Then  your  conversation  with  Mr.  Rice  on  the 
test  run  was  three  or  four  weeks  earlier  than  that? 

A.     Yes. 

Q.  During  the  time  that  you  were  employed  by 
the  Company,  were  you  a  member  of  the  Idaho 
Refining  Company  Benefit  and  Labor  Association? 

A.    Yes,  sir. 

Q.  At  the  time  that  you  commenced  work  for  the 
company,  were  you  a  member  of  any  labor  organiza- 
tion ?  A.     No. 

Q.  Aside  from  the  Association,  did  you  ever 
join  any  other  labor  organization  while  you  were 
working  for  the  company?  A.     Yes,  sir. 

Q.    What  organization  was  that? 

A.     Teamster's  Union,  Local  440. 

Q.  I  show  you  Board's  Exhibit  5-K,  and  ask 
if  you  can  tell  us  what  it  is? 

A.  That  is  an  application  blank  of  the  Inter- 
national Brotherhood  of  Teamsters,  Chauffeurs,  Sta- 
blemen &  Helpers. 

Q.     Is  the  name  of  the  Local  given? 

A.     Yes,  sir.  No.  440. 

Q.  Is  that  your  signature  which  appears  on 
there?  [610]  A.    Yes,  sir. 

Q.     When  did  you  sign  this  application  blank? 

A.     I  believe  it  was  on  the  29th. 

Q.     Where  did  you  sign  it  ? 

A.     In  Mr.  Rosqvist's  house. 

Trial  Examiner  Riemer:     Off  the  record. 
(Discussion  off  the  record.) 

Trial  Examiner  Riemer:     On  the  record. 
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Q.  (Mr.  Penfield) :  Who  else  was  present  at 
Mr.  Rosqvist's  house? 

A.  Mr.  Burkholder  and  Mr.  Patterson. 

Q.  Did  they  both  sign  application  cards'? 

A.  Yes,  sir. 

Q.  In  your  presence  ?  A.     Yes,  sir. 

Q.  Did  you  have  a  trip  scheduled  on  November 
13,1941?  A.    Yes,  sir. 

Q.  What  was  that  trip? 

A.  It  was  a  trip  to  Ogden,  Utah. 

Q.  What  time  were  you  supposed  to  leave? 

A.  I  was  supposed  to  leave  about  10 :00  or  11 :00. 

Q.  Is  that  a.m.  or  p.m.  ?  A.     P.M. 

Q.  What  date?  A.     The  15th. 

Q.  Was  this  trip  posted?  A.    Yes.  [611] 

Q.  Did  you  see  it  on  the  board?  A.    Yes. 

Q.  Was  that  at  the  loadmg  dock? 

A.  Yes,  sir. 

Q.  What  time  did  you  see  it? 

A.  It  was  about  10:00  o'clock. 

Q.  In  the  evening?  A.     Yes,  sir. 

Q.  Had  you  been  called  out  to  the  plant? 

A.  That's  right. 

Q.  Who  had  called  you? 

A.  I  believe  Heber  Sheets, — Heber  Sheets  called 
me. 

Q.  Who  was  Heber  Sheets? 

A.  He  was  working  on  the  loading  dock  at  that 
time. 

Q.  Did  you  make  this  trip  ?  A.     Yes,  sir. 

Q.  What  time  did  you  leave? 
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A.  As  near  as  I  can  remember,  about  11:00 
o'clock. 

Q.     On  the  evening  of  November  13? 

A.    Yes,  sir. 

Q.     When  did  you  arrive  in  Ogden? 

A.  I  arrived  in  Ogden  about  five  o'clock  on  the 
morning  of  the  14th. 

Q.     How  did  you  get  back  from  Ogden  1 

A.     Deadheaded  back  with  Vic  Ellingford.  [612] 

Q.     What  do  you  mean  by  deadheading  backl 

A.  Well,  the  evening  before  there  was  a  notice 
on  the  board  for  I  and  the  other  extra  driver  in 
Ogden  to  deadhead  back  with  Vic  Ellingford.  He 
was  scheduled  to  bring  the  truck  back. 

Q.     Is  that  the  only  thing  that  the  notice  sfiid? 

A.    Yes. 

Q.  Was  any  reason  given  for  your  deadheading 
back?  A.     No,  sir. 

Q.     Where  was  Vic  Ellingford  ? 

A.     In  Ogden. 

Q.     That  w^as  on  the  evening  of  the  13th? 

A.     Yes,  sir. 

Q.     Had  he  received  any  instructions? 

A.     No,  sir. 

Q.     Did  you  convey  any  instructions  to  him? 

A.  Only  that  I  and  this  other  driver  were  to 
deadhead  back  with  him. 

Q.     Who  was  the  other  driver? 

A.     Hank  Hendrickson. 

Q.  Did  the  three  of  you  come  back  in  a  single 
truck?  A.     Yes. 
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Q.     Wliat  time  did  you  get  to  the  plant  ? 
A.     About  9 :00  p.m.  the  evening  of  the  14th. 
Q.    Whom  did  you  see? 
A.     Spike  Henninger.  [613] 
Q.    What  were  you  told  ? 

A.     He  told  us  that  Mr.  Copening  would  like  to 
see  us  in  the  office. 

Q.     He  told  that  to  the  three  of  you? 
A.    Yes. 

Q.     Is  that  all?  A.     That  is  all. 

Q.     Did  you  go  to  the  office?  A.    Yes,  sir. 

Q.     Did  you  see  Mr.  Copening  ?  A.    Yes,  sir. 

Q.    What  did  he  say? 
A.     He  showed  us  the  telegram. 
Q.    By  that  telegram,  you  mean  Board's  Exhibit 
22?  A.     That's  it. 

Q.    And  did  he  say  anything  else  ? 
A.     He  says,  "Due  to  that,"  he  says,  "I  am  sorry,, 
but  I  guess  I  will  have  to  let  all  you  fellows  go." 
Q.     Did  you  get  your  check  ?  A.     No,  sir. 

Q.     When  did  you  get  your  check? 
A.     The  next  day  about  noon. 
Q.     Prior    to    your    conversation   with   Mr.    Co- 
pening, had  you  ever  heard  that   the   Company's 
insurance  was  to  be  cancelled? 
A.     No,  sir.  [614] 

Q.     During  the   time  that  you   worked   for   the 
company,  did  you  ever  have  an  accident? 
A.     No,  sir. 

Mr.  Penfield:     No  further  questions. 
Trial  Examiner  Riemer :     Off  the  record. 


vs.IdahoEefimugCo.  559 

(Testimony  of  Arthur  Leroy  Heckert.) 
(Discussion  off  the  record.) 

Trial  Examiner  Riemer :     On  the  record. 

Cross  Examination 
Ey  Mr.  Merrill : 

Q.  Mr.  Heckert,  at  the  time  that  you  went  into 
Mr.  Copening's  office,  at  which  time  you  say  that 
he  showed  you  the  telegram,  was  Mr.  Gilbert  Moyle 
there  ? 

A.  He  was  in  one  of  the  offices  there,  but  he 
wasn't  in  Mr.  Copening's  office. 

Q.  Did  you  talk  to  anybody  other  than  Mr. 
Copening?  A.     No,  sir. 

Q.  Have  you  ever  been  told  by  anybody  of  the 
Refining  Company  about  carefulness  in  driving? 

A.     No,  sir. 

Q.  Hadn't  you  been  in  the  group  that  had  been 
warned  about  carefulness  in  driving? 

A.     No,  sir. 

Q.  Hadn't  you  been  in  the  group  that  had  been 
warned  about  having  continued  accidents'? 

A.  I  attended  one  meeting  where  they  cautioned 
all  the  drivers  to  be  careful.  [615] 

Q.     Who  cautioned  them  ?  A.     Kermit  Rice. 

Q.     Kermit  Rice?  A.     Yes,  sir. 

Q.     How  many  drivers  were  there? 

A.     I  couldn't  say.     I  don't  remember. 

Q.     When  was  that  meeting? 

A.     I  couldn't  say  to  that. 

Q.     Could  you  give  us  an  idea  ?  A.     No,  sir. 
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Q.  And  Kermit  Rice  discussed  the  accidents  that 
had  occurred  then,  did  he  not? 

A.  No,  sir.  He  said  that  they  wanted  to  try 
for  that  Safety  Award. 

Q.  Do  you  remember  ever  having  a  meeting  with 
any  of  the  drivers  where  Kermit  Rice  told  you  about 
the  serious  accidents  that  had  occurred  and  sug- 
gested that  they  had  to  stop  ? 

Mr.  Leicht:     He  has  answered  that. 

Mr.  Merrill :     I  am  asking  about  another  occasion. 

A.     No. 

Trial  Examiner  Riemer:     Overruled. 

Q.  (Mr.  Merrill,  continuing) :  You  don't  recall 
an}^  such  occasion?  A.     No. 

Q.  Do  you  know  of  meetings  that  were  held  when 
you  were  not  [616]  there  ?  A.     Yes. 

Q.  So  you  know  that  they  had  had  meetings  with 
Kermit  Rice  when  you  were  not  present? 

A.     Yes. 

Q.  How  long  before  the  14th  of  November  did 
such  meetings  occur,  if  you  know? 

A.     I  don't  know. 

Q.  Other  drivers  had  suggested  to  you  that  they 
had  been  cautioned,  had  they  not  ?  A.    Yes,  sir. 

Q.  And  told  you  that  they  had  been  cautioned 
individually  and  at  meetings  ? 

A.     No,  not  individually, — at  meetings. 

Q.     At  meetings  at  which  you  were  not  present? 

A.    Yes. 

Q.  And  they  had  been  told  that  the  insurance 
might  be  cancelled  if  these  accidents  didn't  stop? 
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A.  No,  sir.  I  don't  ever  remember  of  hearing 
that  statement. 

Q.  But  you  do  remember  of  other  drivers  telling 
you  that  they  had  been  in  meetings  with  Mr.  Rice 
where  he  told  them  that  the  accidents  would  have  to 
stop? 

A.  No,  sir;  they  told  me  that  he  cautioned  them 
to  be  more  careful. 

Q.     Were  those  meetings  more  than  one?  [617] 

A.     I  couldn't  say.     I  believe  that  they  were. 

Q.  And  the  truckdrivers  had  told  you  that  on 
more  occasions  than  one,  also,  had  they  not? 

A.  Well,  more  than  one  truckdriver  told  me,  I 
remember  that. 

Q.  That  is  what  I  mean.  More  than  one  truck- 
driver  had  told  you  that  ?  A.    Yes,  sir. 

Q.  When  did  you  become  a  member  of  the  Asso- 
ciation? By  that,  I  mean  the  Labor  Association 
out  at  the  company? 

A.     It  was  in  the  early  spring  of  1940. 

Q.  That  was  some  time  after  you  had  commenced 
working?  A.     Yes,  sir. 

Q.  Then  I  believe  that  you  say  you  joined  the 
Teamsters  Union  sometime  in  the  fall  of  1941? 

A.     Yes,  sir. 

Q.  When  you  went  to  Mr.  Rosqvist's  house,  who 
went  with  you  ? 

A.     Mr.  Burkholder  and  Mr.  Patterson. 

Q.     Was  Mr.  Archibald  there  ?  A.     No,  sir. 

Q.     Did  he  go  with  you?  A.     No,  sir. 
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Q.     Had  he  suggested  that  you  go? 
A.     No,  sir. 

Q.  He  hadn't  had  anything  to  do  with  your 
going  whatever?  A.     No,  sir.  [618] 

Q.     He  didn't  give  you  any  blanks? 
A.     No,  sir. 

Q.     Nor  accept  any  money  from  you? 
A.    No,  sir. 

Q.    Do  you  know  whether  or  not  that  was  true 
also  of  Burkholder  and  Patterson? 
A.     I  believe  that  it  was. 

Q.  That  is  to  say  that  Mr.  Archibald  had  not  said 
anything  to  them  about  joining  the  union?  Let  me 
put  it  a  little  more  clearly. 

Do  you  know  whether  or  not  Mr.  Archibald  had 
said  anything  to  Burkholder  or  Patterson  about 
joining  the  Union  ? 

A.     To  that,  I  can't  say.     I  don't  know. 
Q.     They  never  mentioned  it  to  you  if  he  did? 
A.     No. 

Q.  Do  you  know  whether  or  not  they  had  appli- 
cation blanks  when  they  went  there,  or  did  they  get 
their  application  blanks  in  Mr.  Rosqvist's  house? 

A.  It  seems  that  they  got  them  at  Rosqvist's 
house.  [619] 

Q.     Where  did  you  go  on  your  student  run? 

A.     To  the  airport. 

Q.     And  back?  [621]  A.     Yes,  sir. 

Q.     How  far  was  that? 

A.     I  would  say  six  or  eight  miles. 
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Q.  And.  had  you  ever  met  Mr.  Rice  before  that 
time?  A.     No,  sir. 

Q.     Wliat  date  did  you  say  that  was? 

A.  It  must  have  been  around  the  last  of  January, 
sometime.     I  don't  remember  the  date. 

Q.     1940?  A.     Yes,  sir. 

Q.  You  said  something  about  Mr.  Rice  asking 
you  if  you  belonged  to  any  union? 

A.     Yes,  sir. 

Q.    And  what  did  you  tell  him? 

A.     I  told  him  ^'no". 

Q.     How  did  that  conversation  come  up  ? 

A.    He  just  asked  me  out  of  the  clear  blue  sky. 

Q.    What  had  you  been  talking  about  before? 

A.     Nothing  in  particular  that  I  remember. 

Q.     Nothing? 

A.     No,  sir. 

Q.  You  say  that  his  comment  was  that  "Mr. 
Moyle  is  strictly  against  any  union"? 

A.     "Strictly  against  union,"  that's  all  he  said. 

Q.     "Strictly  against  union"?  [622] 

A.     Yes. 

Q.     And  that's  all  he  said? 

A.     That's  all  he  said. 

Q.     There  was  no  other  comment  made  about  it? 

A.     No,  sir. 

Q.     Well,  are  you  sure  Mr.  Rice  said  that  to  you? 

A.     Yes,  sir. 

Q.    You  have  no  doubt  about  that? 

A.     No  doubt. 
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Q.     Was    it   wlien    you   were    going    or    coming 

back?  A.    We  were  coming  back. 

Q.     How  near  were  you  to  the  plant"? 
A.     We  were  just  pulling  into  the  plant.  [623] 

Redirect  Examination 
By  Mr.  Penfield: 

Q.  During  this  conversation  with  Mr.  Rice  that 
you  refer  to,  was  anything  said  about  the  company 
hiring  union  men  ? 

A.  That  was  all  that  I  can  remember  of  it,  he 
said  that  they  were  strictly  against  union. 

Q.  Did  you  ever  pay  any  part  of  your  initiation 
fee  to  Mr.  [624]  Archibald?  A.     Yes. 

Q.    All  of  it?  A.    No,  $6.25. 

Q.     Do  you  recall  when  that  was? 

A.  No.  It  was  several  days  later — it  was  on  the 
6th  of  October,  I  believe. 

Q.  That  was  after  you  had  signed  the  applica- 
tion blank?  A.     Yes. 

Q.  How  did  you  happen  to  pay  it  to  Mr.  Archi- 
bald? 

A.  Because  I  could  never  catch  Mr.  Rosqvist  in, 
when  I  was  in,  and  I  was  always  out  on  a  run  in 
the  daytime,  it  seemed  like. 

Q.  Had  you  been  informed  that  Mr.  Archibald 
was  collecting  initiation  fees? 

A.  No,  sir.  I  asked  him  if  he  would  take  it  in 
for  me,  and  he  said  that  he  would.  [625] 

Mr.  Moyle:  May  the  record  show  that  we  have 
substituted  the  original  of  what  has  heretofore  been 


vs.  Idaho  Refining  Co.  565 

(Testimony  of  Arthur  Leroy  Heckert.) 

marked  as  Board's  Exhibit  22,  in  lieu  of  the  copy 

heretofore  received. 

Trial  Examiner  Riemer:  Thank  you.  Mr.  Re- 
porter mark  the  original  telegram  in  evidence  now 
as  Board's  Exhibit  22,  substituting  it  for  the  copy 
heretofore  marked. 

Mr.  Penfield :  We  can  use  the  copy  as  a  duplicate 
exhibit.     I  will  call  Mr.  Moss. 


TREVOR  MOSS 

was  thereupon  called  as  a  witness  by  and  on  be- 
half of  the  Board,  and,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Trial  Examiner  Riemer:     State  your  name. 

The  Witness:     Trevor  Moss. 

Trial   Examiner   Riemer:     Where   do  you  live? 

The  Witness:     Pocatello. 

Trial  Examiner  Riemer:  I  am  going  to  caution 
you  as  I  have  other  witnesses,  to  speak  as  loudly 
as  you  can.  Were  you  here  this  morning? 

The  Witness:     For  a  while. 

Trial  Examiner  Riemer:  Could  you  hear  the 
other  witnesses  testify?  [627] 

The  Witness:     Not  very  well. 

Trial  Examiner  Riemer :  You  see  the  difficulty  it 
causes  us. 

Direct  Examination 

Q.  (Mr.  Penfield)  Are  you  employed  at  the  pres- 
ent time,  Mr.  Moss  ? 
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A.     No,  sir. 

Q.  Were  you  ever  employed  by  the  Idaho  Refin- 
ing Company? 

A.     Yes. 

Q.     In  what  capacity? 

A.     As  a  transport  driver. 

Q.     When  were  you  first  employed? 

A.     November  16,  1941. 

Q.  When  did  you  terminate  your  employment 
with  the  Idaho  Refining  Company? 

A.     February.  3,  1942. 

Q.  What  experience  had  you  had  as  a  truck 
driver  prior  to  working  for  the  Idaho  Refining 
Company  ? 

A.     Approximately  five  years. 

Q.  Had  3''0u  ever  had  any  experience  driving  oil 
trucks  ? 

A.     Very  little,  prior  to  that  time. 

Q.     What  had  your  experience  consisted  of? 

A.     Mostly  driving  dump  trucks. 

Q.  On  what  date  did  you  first  ask  the  company 
for  a  job? 

A.     Last  November  15th  on  a  Saturday,  I  believe. 

Q.     With  whom  did  you  talk?  [628] 

A.     Mr.  Rice,  the  truck  foreman. 

Q.  Did  you  know  Mr.  Rice,  or  had  you  been  re- 
ferred to  him? 

A.  I  didn't  know  him,  no,  but  someone  pointed 
him  out  to  me.  That  is,  told  me  who  he  was. 

Q.  Had  you  heard  that  there  were  jobs  open 
at  the  refinery? 
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A.     Yes. 

Q.     Where  did  you  see  Mr.  Rice? 

A.     I  saw  him  right  out  at  the  plant. 

Q.     At  what  time? 

A.  Well,  that  was  sometime  in  the  afternoon,  I 
don't  remember  the  exact  time. 

Q.     Saturday  afternoon? 

A.     Yes. 

Q.  What  conversation  did  you  have  with  Mr. 
Rice? 

A.  I  asked  Mr.  Rice  if  he  was  the  truck  fore- 
man— no,  first  I  asked  him  if  he  was  hiring  any 
drivers,  and  he  said  that  he  had  been  hiring  a 
few,  and  I  asked  him  if  there  was  any  chance  to 
go  to  work,  and  he  wanted  my  name  and  address, 
then  he  asked  what  experience  I  had  had  and  I 
told  him,  and  he  said.  "Stick  around  a  while,  and 
I  will  take  you  for  a  ride." 

Q.     Did  you  go  for  a  ride  ? 

A.  Well,  yes,  a  little  later,  but  I  didn't  go  with 
Mr.  Rice.  I  went  with  one  of  the  mechanics — BrowTi, 
I  think  was  his  name. 

Q.     With  whom?  [629]  A.     Mr.  Brown. 

Q.     About  what  time  was  this? 

A.  Well,  this  was  pretty  late  in  the  afternoon 
— I  would  say  it  was  around  five  o'clock. 

Q.     Was  this  a  student  run? 

A.  Well,  yes.  Just  more  or  less  trying  us  out 
to  see  if  we  could  handle  the  truck,  I  presume. 

Q.     Where  did  you  go? 

A.     Well,  we  went  up  to  the  local  airport  about 
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four  and  one-lialf  or  five  miles,  up  there  and  back. 

Q.     What  happened  on  your  return? 

A.     He  sent  us  over  to  the  office — Mr.  Brown  did. 

Q.     You  said  "He  sent  us" — who  was  with  you? 

A.     My  brother. 

Q.     Did  he  go  on  the  run  with  you? 

A.    No,  he  took  a  separate  run  after  I  came  in. 

Q.  You  both  went  over  to  the  office  together 
then? 

A.    Yes. 

Q.     Who  were  present? 

A.  There  was  Mr.  Moyle,  Mr.  Copening,  and 
Mr.  Rice. 

Q.    What  conversation  did  you  have  with  them? 

Trial  Examiner  Riemer:  Let's  identify  the 
Moyle,  please. 

Q.  (Mr.  Penfield,  continuing)  Which  Mr. 
Moyle  was  that? 

A.  AVell,  he  was  the  one  that  is  president  of 
the  company  out  there.  [630] 

Q.     Mr.  Gilbert  Moyle?  A.     Yes. 

Q.     What  conversation  did  you  have? 

A.  Well,  Mr.  Rice  introduced  me  to  Mr.  Moyle, 
and  Mr.  Copening,  then  we  sat  down  and  he  asked 
me  if  I  belonged  to  3im  union. 

Q.     (Trial  Examiner  Riemer)     Who  did? 

A.  Mr.  Moyle  did,  and  I  told  him  "no";  then 
he  says,  "We  have  our  own  union  and  own  organ- 
ization out  here  in  the  company"  and  he  said,  "We 
were  free  to  join  any  time  that  we  wanted  to." 
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Q.  Did  he  say  anything  about  any  outside  or- 
ganizations ? 

A.  Well,  he  said  that  they  didn't  belong  to  any 
union  and  didn't  intend  to. 

Q.     Can  you  recall  anything  else  that  was  said? 

A.  Well,  outside  of,  he  asked  my  driving  ex- 
perience, and  I  told  him  that,  about  the  same  thing 
that  Mr.  Rice  asked  me. 

Q.     When  did  you  commence  driving? 

A.  That  was  Monday  morning,  the  17th,  I  went 
to  Salt  Lake.  [631] 

Cross  Examination 

Q.  (Mr.  Merrill)  Where  were  you  living  at  the 
time  that  you  made  application  for  employment  to 
the  Idaho  Refining  Company? 

A.     Garland,  Utah. 

Q.  Did  you  come  up  here  for  the  purpose  of 
making  that  application? 

A.     No,  I  came  up  to  see  my  folks. 

Q.     What  were  you  doing  down  there? 

A.  Driving  truck  for  Olaf  Nelson  Construction 
Company. 

Q.  Then  you  worked  for  the  Idaho  Refining 
Company  how  long? 

A.  From  the  16th  of  November  to  the  3rd  of 
February. 

Q.     Why  did  you  discontinue? 

A.  I  went  to  sleep  and  ran  off  in  the  ditch, 
and  they  fired  me.  [635] 

Q.  Isn't  it  a  fact  that  what  they  asked  you  there 
in  the  office  was  whether  or  not  you  belonged — what 
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Lodge  you  belonged  to,  and  what  church  you  be- 
longed to,  what  fraternal  associations,  isn't  that 
what  they  asked  you?  [638] 

A.  No,  I  wouldn't  say  that  it  was  asked  that 
way.  He  asked  me  if  I  belonged  to  any  union,  and 
I  told  him  ''no".  That  is  what  I  was  asked  if  I 
belonged  to. 

Q.     What  else  were  you  asked  in  that  respect? 

A.     I  wasn't  asked  anything  else  in  that  respect. 

Q.  You  were  not  told  that  you  could  not  belong 
to  a  union? 

A.     No,  I  wasn't  told  that. 

Q.  Mr.  Moyle,  you  say,  merely  said  that  there 
was  a  union  in  the  company  that  you  could  belong 
to? 

A.  Well,  they  had  their  own  organization  in  the 
company  there  that  I  could  belong  to  any  time 
I  wanted  to. 

Q.  But  at  no  time  in  that  conversation  did  Mr. 
Moyle  or  anyone  else  tell  you  that  you  could  not 
belong  to  any  other  union? 

A.  Well,  they  didn't  tell  me  that,  but  I  gathered 
from  the  tone 

Q.  What  was  said  that  caused  you  to  gather 
from  it,  is  what  I  want  to  know. 

A.  Well,  just  on  the  first  question  asked,  if 
I  belonged  to  an}^  union. 

Q.  Is  it  that  upon  which  you  base  your  thought 
that  you  should  not  belong  to  an}^  union,  merely 
because  they  asked  that? 

A.     Well,  why  should  a  company  ask  that? 
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Q.     That  isn't  what  I  asked  you. 

A.  Well,  maybe  I  had  the  wrong  attitude,  but 
that  is  the  way  [639]  that  I  felt  about  it. 

Q.  So  then  the  only  thing  that  you  say  Mr. 
Moyle  said,  or  anyone  else  there  in  that  conversa- 
tion, was  to  ask  you  if  you  belonged  to  a  union, 
and  you  said  "no",  then  he  said  that  there  was  an 
organization  or  a  union  there  that  you  could  be- 
long to  ? 

A.     Yes,  in  their  own  company. 

Q.     In  their  own  company?  A.     Yes. 

Q.  And  that  was  all  that  was  said  about  that 
subject  ? 

A.  Outside  of  the  fact  that  they  mentioned  that 
they  didn't  belong  to  any  union  and  didn't  intend  to. 

Q.     Whom  do  you  mean  by  "they"? 

A.     Well,  Mr.  Moyle. 

Q.  Well,  you  understood,  of  course,  that  Mr. 
Moyle  would  not  be  eligible  to  join  a  union? 

A.  Well,  I  don't  know  nothing  about  the  union. 
That  is  nothing  to  me.  [640] 


MEELIN  BOWMAN 

was  thereupon  called  as  a  witness  by  and  on  behalf 
of  the  Board,  and  being  first  duly  sworn,  was  ex- 
amined and  testified  as  folows: 

Trial  Examiner  Riemer:     State  your  name  for 
the  record,  please,  Mr.  Bowman. 
The  Witness:     Merlin  Bowman. 
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Trial   Examiner   Riemer:     Will   you   keep   your 
voice  up — where  do  you  live? 

The  Witness:     Poeatello. 

Direct  Examination 

Q.     (Mr.  Penfield)     Where  are  you  employed  at 
the  present  time,  Mr.  Bowman? 

A.     At  the  Gun  Plant — Morrison-Knudson. 

Q.     Will  you  speak  up,  please? 

A.     At  the  Gun  Plant. 

Q.     Here  in  Poeatello? 

A.     Yes,  sir. 

Q.     In  what  capacity? 

A.     I  am  driving  a  Euclid  Truck.  [645] 

Q.     Did  you  ever  work  for  the  Idaho  Refining 
Company  ? 

A.     Yes,  sir. 

Q.     In  what  capacity? 

A.     Truck  driver. 

Q.  When  did  you  commence  work  for  the  com- 
pany ? 

A.  Well,  I  don't  remember  for  sure  whether  it 
was  the  16th  or  17th  of  November,  I  believe. 

Q.     Whom  did  you  ask  for  the  job? 

A.     Kermit  Rice. 

Q.     Where  did  you  see  him? 

A.  Saw  him  in  the  garage  at  the  Idaho  Re- 
finery. 

Q.     On  what  date  was  that? 

A.  Well,  I  don't  know  for  sure  the  date.  It  was 
the  date  before  I  went  to  work,  and  I  don't  know 
whether  I  went  to  work  on  the  16th  or  17th. 
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Q.     It  was  the  day  before,  in  any  event  ? 

A.     It  was  the  day  before. 

Q.     Have  you  known  Mr.  Rice  previously? 

A.  Well,  I  have  known  him  for  quite  a  while — 
known  of  him  for  quite  a  while. 

Q.,  Had  3^ou  been  informed  that  jobs  were  avail- 
able? 

A.     Yes,  sir. 

Q.  Was  Mr.  Rice  the  first  person  that  you  saw 
when  you  went  out  to  the  refinery  ? 

A.     Yes.  [646] 

Q.     What  did  he  tell  you? 

A.  I  just  went  up  and  approached  him  for  a 
job.  He  told  me  to  wait  a  few  minutes,  and  I  waited 
a  few  minutes,  and  later  he  came  back  and  said 
that  he  was  pretty  busy  that  day  and  for  me  to  come 
back  at  eleven  o'clock  the  next  day. 

Q.     Did  3^ou  come  back  the  next  day? 

A.     Yes,  sir. 

Q.     Whom  did  you  see  then? 

A.     I  saw  Mr.  Rice  again. 

Q.     What  occurred  on  that  day  ? 

A.  Well,  he  took  me  out  in  a  truck,  and  we  drove 
out  to  the  airport  and  back  to  the  refinery, 

Q.     Was  this  a  student  run? 

A.  Yes,  sir;  I  guess  it  was;  it  was  the  only  one 
I  had. 

Q.     AVhat  happened  on  your  return? 

A.  Well,  when  we  got  back,  why,  he  took  me 
over  to  Mr.  Copening. 

Q.     Where  was  Mr.   Copening? 
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A.     He  was  in  the  office  at  the  Idaho  Refinery. 

Q.     What  occurred  in  Mr.   Copening's  office? 

A.  Well,  the  first  thing,  he  introduced  me  to 
Mr.  Copening. 

Q.     Whom  do  you  mean  by  "he"? 

A.  Mr.  Rice  introduced  me  to  Mr.  Copening,  and 
we  talked  a  little  there,  and  I  don't  know  what  was 
said  then,  but  Mr.  Rice  left,  and  then  IVIr.  Copen- 
ing asked  me  if  I  belonged  to  a  union.  That  was 
after  he  had  partly  hired  me,  I  guess,  then  he  asked 
[647]  me  if  belonged  to  a  union,  and  I  told  him  that 
I  didn't  and  never  had  belonged  to  any. 

Q.     Did  he  say  anything  further? 

A.     Just  talked  in  general,  is  all. 

Q.     When  did  you  commence  work? 

A.  I  am  pretty  sure  that  it  was  that  evening, 
the  evening  of  the  16th  or  17th. 

Q.  The  same  evening  you  had  this  conversation 
with  Mr.  Copening? 

A.     Yes.  sir.  [648] 

Cross  Examination 

Q.  (Mr.  Moyle)  Mr.  Bowman,  you  did  belong 
to  a  railroad  union,  did  you  not? 

A.     Oh,  yes,  I  had  belonged  to  a  railroad  union. 

Q.  And  you  didn't  tell  Mr.  Copening  that?  But 
that  is  the  fact,  is  it? 

A.  Yes,  I  belonged  to  the  Firemen  &  Oilers  over 
to  the  railroad. 

Q.  And  Mr.  Copening  discussed  with  you  in 
some  detail  your  qualifications  and  your  past  ex- 
perience, did  he  not? 
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A.     I  believe  that  he  did. 

Q.  He  asked  you  in  detail  where  you  had  worked 
previously  ? 

A.  I  don't  remember  just  what  we  did  talk  about 
there.  I  remember  him  talking  about  where  I  had 
worked  or  where  I  w^as  working. 

Q.  And  what  your  experience  had  been  as  a 
truck  driver? 

A.  Well,  I  believe  that  he  did,  either  him  or 
Mr.  Rice,  I  don't  know  w^hich  one  asked  me  that. 

Q.     He  asked  you  about  your  habits  ? 

A.    Yes. 

Q.     Whether  you  were  sober? 

A.     He  asked  me  about  that. 

Q.  Whether  you  took  the  rest  that  a  driver 
should  take  in  [649]  place  of  running  around  town  I 

A.  I  can't  recall  anything  like  that  being  men- 
tioned that  day. 

Q.  About  getting  proper  rest  between  trips  or 
shifts? 

A.     No. 

Q.  And  he  asked  you  what  lodge  or  church  con- 
nections you  had? 

A.     I  don't  recall  him  asking  me  that. 

Q.     He  may  have  done  so  ? 

A.  He  could  have  done  it.  I  don't  remember 
the  conversation. 

O.  The  only  thing  that  you  remember  in  that 
whole  conversation  was  that  he  asked  you  if  you 
belonged  to  a  union,  and  you  said  ''no",  is  that 
the  only  thing  that  you  can  now  remember? 
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A.     That  is  about  the  only  thing,  right  now. 

Q.  At  that  time,  you  say  that  you  were  par- 
tially hired? 

A.     Well,  I  figured  that  I  was,  yes. 

Q.  As  a  matter  of  act,  you  had  been  hired, 
had  you  not? 

A.  Well,  I  believe  that  I  had,  or  Mr.  Rice  would 
not  have  taken  me  over. 

Q.  You  were  hired  before  any  questions  were 
asked  about  any  union  affiliations? 

A.     I  think  that  Mr.  Rice  hired  me. 

Q.  Whether  he  asked  you  what  lodge  you  be- 
longed to,  or  what  union  you  belonged  to,  you  could 
be  mistaken,  could  you  not? 

A.  Well,  I  do  remember  him  asking  me  about 
the  union  proposition  . 

Q.     That  could  not  have  been  a  lodge  ?  [650] 

A.     No. 

Q.  Didn't  he  mention  to  you  and  ask  you  if  you 
were  an  Elk  or  a  Mason  or  belonged  to  any  fra- 
ternal organization? 

A.     No.  [651] 
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LEONARD  THEODORE  FOWLER 

was  thereupon  called  as  a  witness  by  and  on  behalf 
of  the  Board  and  after  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Trial  Examiner  Riemer:     What  is  your  name? 

The  Witness:     Leonard  Theodore  Fowler. 

Trial   Examiner   Riemer:     Where   do   you   live? 

[652] 

The  Witness:  1334  South  Second,  Pocatello, 
Idaho. 

Direct  Examination 

Q.     (Mr.  Penfield)     Where  are  you  employed? 

A.     Union  Pacific  Stages. 

Q.     What  is  your  position? 

A.     Bus  driver. 

Q.  Did  you  ever  work  for  the  Idaho.  Refining 
Company? 

A.     I  certainly  did. 

Q.     In  what  capacity? 

A.     Truck  driver. 

Q.  When  were  you  first  employed  by  the  com- 
pany ? 

A.     About  September  7,  1939. 

Q.  ^AHaen  did  your  employment  with  the  com- 
pany terminate? 

A.     November  14,  1941. 

Q.  What  was  j^our  experience  as  a  truckdriver 
prior  to  going  to  work  with  the  company? 

A.  I  had  driven  truck  about  two  years  off  and 
on.  I  had  driven  for  a  while  for  Covey,  for  a  while 
for  Shell  Oil  Company  at  Blackfoot,  and  a  farm 
truck. 
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Q.  During  the  time  that  you  worked  for  the 
Idaho  Refining  Company,  did  you  ever  have  any 
accidents '? 

A.     Yes,  I  did,  one. 

Q.     When  was  that? 

A.  That  was  on  December  8th  at  Bear  River 
City,  Utah,  about  six  o'clock  in  the  morning. 

[653] 

Q.     What  year?  A.     1940. 

Q.     Will  you  tell  us  about  that  accident  ? 

A.  Yes.  It  was  foggy,  awful  foggy;  the  roads 
were  quite  slick,  and  I  have  been  following  a  couple 
of  cars  about  half  a  mile  behind  them,  when  I  run 
into  this  fog;  one  car  stopped  and  pulled  off  the 
road  to  adjust  his  lights,  I  presume,  and  the  other 
car  stopped  in  the  center  of  the  road.  He  had  no  tail 
light,  and  before  I  could — when  I  first  saw  him, 
and  before  I  could  get  stopped,  why,  I  hit  him,  but 
I  turned  off  to  the  right  just  before  I  hit  him,  and 
just  hit  his  fender  and  punctured  one  tire. 

Q.     How  much  damage  was  done  to  his  car? 

A.  He  sent  me  a  bill  on  that,  and  I  think  that  it 
was  $38  damages. 

Q.     Was  there  any  damage  done  to  the  truck? 

A.     None. 

Q.  Was  there  any  investigation  of  this  accident 
by  the  police? 

A.  Yes,  we  had  the  police  out  there.  He  looked 
it  all  over,  and  checked  the  tire  tracks  and  marks, 
and  said  I  done  a  very  good  job  in  getting  off  as 
easy  as  we  did  on  the  accident — what  I  mean  is, 
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the  accident  could  have  been  worse  than  what  it  was 
if  I  hadn't  have  done  what  I  done,  and  turned  ofl 
to  the  side  of  the  road. 

Q.  Will  you  state  whether  you  were  a  member 
of  any  labor  [654]  organization  at  the  time  that 
you  went  to  w^ork  for  the  company? 

A.     No,  sir. 

Q.  Did  you  beome  a  member  of  the  Idaho  Re- 
fining Company  Benefit  and  Labor  Association? 

A.     Yes,  sir. 

Q.     When  did  you  join? 

A.  I  would  say  about  a  week  after  I  went  to 
work,  or  within  a  week. 

Q.  Aside  from  the  Association,  did  you  join  any 
other  labor  organization  during  the  time  that  you 
worked  for  the  company? 

A.     Teamsters'  Local  here,  440. 

Q.  I  show  you  Board's  Exhibit  5-1,  and  ask 
you  if  you  can  tell  me  what  that  is? 

A.  Yes,  sir.  This  looks  like  my  application  for 
the  Teamsters  Local. 

Q.    Local  440?  A.     Yes. 

Q.  Is  that  your  signature  on  there,  on  this  ap- 
plication? A.     Yes,  sir;  that  is. 

Q.     Where  did  you  sign  this  application? 

A.     In  the  Labor  Temple. 

Q.     Who  was  with  you? 

A.  Tom  Brandt,  and  there  were  several  other 
fellows  there. 

Q.     Who  was  Tom  Brandt? 

A.  Tom  Brandt  was  the  secretary  for  the  Lo- 
cal at  that  time.  [655] 
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Q.     Do  you  recall  any  of  the  others  who  were 
there  ? 

A.     No,  I  could  not  come  right  down  and  name 
them ;  I  never  paid  any  particular  attention  to  them. 

Q.     What  was  the  date  that  this  was  signed? 

A.     On  September  29,  I  believe. 

Q.     Did  you  ever  attend  any  union  meetings'? 

A.     You  mean  in  440 '^ 

Q.     Yes.  A.     Yes,  I  attended  one. 

Q.     That  was  following  September  29? 

A.     Yes. 

Q.     Was  there  a  driver — were  the  drivers  of  the 
Idaho  Refining  Company  present? 

A.     I  think  that  practically  all  the  fellows  were 
present. 

Q.     Do  you  recall  when  this  meeting  was? 

A.     No,  sir;  I  couldn't  name  the  exact  date. 

Q.     Was  it  before  November  14  ? 

A.     No,  sir;  I  believe  that  it  was  after. 

Q.     Do  you  know  if  any  other  drivers  had  joined 
the  union  prior  to  November  14? 

A.     Yes,  I  know  practically  all  the  fellows  had. 

[656] 

Q.     Were  you  called  on  an  assignment  on  Novem- 
ber 13?  A.     I  was. 

Q.     How  did  you  learn  of  your  assignment  ? 

A.     I  believe  that  I  drove  out  to  the  refinery  that 
night. 

Q.     Had  you  been  called?  A.     No,  sir. 

Q.     Where  did  you  see  your  assignment  ?  [659] 

A.     It  was  wrote  up  in  the  dispatcher's  orders. 
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Q.    At  the  loading  dock*?  A.     That's  right. 

Q.     What  was  the  assignment? 

A.     Well,  I  was  supposed  to  go  to  Meridian.. 

Q.     What  time  ? 

A.     I  left  the  refinery  about  midnight. 

Q.     What  time  did  you  go  out  to  the  refinery? 

A.     I  would  say  11:00  o'clock. 

Q.     Eleven  o'clock?  A.     Yes. 

Q.     And  you  say  that  you  left  at 

A.     Midnight. 

Q.     Where   did  you   go?  A.  ;  Meridian. 

Q.     How^  far  is  Meridian? 

A.     About  270  miles. 

Trial  Examiner  Riemer:     That  is,  one  way? 

The  Witness :     Yes,  sir. 

Q.  (Mr.  Penfield,  continuing)  When  did  you 
arrive  there? 

A.     About  nine  o'clock  the  next  morning. 

Q.     The  morning  of  November  14? 

A.     That's  right. 

Q.     When  did  you  return? 

A.     About  7:30  that  evening.  [660] 

Q.     What  happened  when  you  returned? 

A.  Well,  Spike  Henninger  met  me  when  I  got 
off  the  truck  and  he  says,  "Copening  wants  to  see 
you  in  his  office",  so  I  went  in  and  saw  Frank 
and  he  told  me  that  I  w^as  laid  off  due  to  the  fact 
that  the  insurance  w^as  cancelled,  and  he  gave  me 
my  check,  and  that's  about  all. 

Q.  Is  that  all  the  conversation  that  you  had  with 
Mr.  Copening?  A.     Yes,  sir. 
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Q.     Was  any  telegram  shown  to  you*? 

A.     No,  sir. 

Q.  Had  your  work  ever  been  criticized  while 
you  were  working  for  the  Idaho  Refining  Com- 
pany? 

A.     No,  sir;  not  unless  it  was  to  my  back. 

Q.  Prior  to  your  meeting  with  Copening  on  the 
evening  of  November  14,  had  you  ever  heard  any- 
thing about  the  cancellation  of  insurance? 

A.     No,  sir. 

Mr.  Penfield:     I  believe  that  is  all. 

Cross  Examination 

Q.  (Mr.  Merrill)  Mr.  Fowler,  have  you  not 
been  present  at  meetings  of  the  group  where  driv- 
ing was  discussed  there  at  the  refining  plant? 

A.     I  had,  a  few  of  them. 

Q.     How  many?   [661] 

A.  Oh,  it  would  be  kind  of  hard  to  say.  They 
held  meetings,  while  not  frequently,  they  did  have 
a  few  of  them;  several  of  them  I  was  out  on  the 
road  when  they  held  them. 

Q.  I  mean  those  that  you  attended,  how  many 
did  you  attend? 

A.  Oh,  I  would  say  maybe  six  out  of  the  three 
years  that  I  was  there. 

Q.  Did  they  become  more  frequent  towards  the 
end  of  your  period  of  time? 

A.     No,  I  believe  not. 

Q.  Do  you  recall  who  spoke  to  you  about  driv- 
ing, at  those  meetings? 
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A.  Well,  they  all  took  their  turn — Gil  and  Ker- 
mit. 

Q.  You  were  advised  about  careful  driving, 
weren't  you? 

A.  No,  no  one  ever  said  anything  to  me  about 
driving  carefully. 

Q.    At  those  meetings'?  A.    Yes. 

Q.  Was  there  advice  on  careful  driving  given 
at  those  meetings'? 

A.     If  there  was,  I  missed  out  on  it. 

Q.     You  never  heard  that?  A.     No,  sir. 

Q.  At  those  meetings,  didn't  they  advise  you 
towards  the  last  that  the  insurance  would  be  can- 
celled, if  something  was  not  done? 

A.     They  did  not. 

Q.  Were  you  ever  told  by  any  employee  of  the 
Association  that  [662]  they  were  having  too  many 
accidents?  A.     No,  sir. 

Q.  That  matter  was  never  called  to  your  at- 
tention, or  within  your  hearing? 

A.     That's  right. 

Q.     By  anybody?  A.     By  anybody. 

Q.  You  knew  that  the  drivers  were  having  a 
lot  of  accidents,  didn't  you? 

A.     Due  to  the  condition  of 

Q.  I  am  asking  you  to  answer  my  question 
"yes"  or  "no".  A.     No. 

Q.  Didn't  you  know  that  they  were  having 
some  accidents? 

A.     They  were  bound  to  have  a  few. 

Q.  Please  just  answer  my  question.  Did  you 
know  that  the  drivers  were  having  accidents? 
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Q.  Was  he  a  member  at  the  time  that  you  were 
a  member'?  A.     No. 

Q.  Now,  you  spoke  of  Campbell.  Campbell  was 
a  member  of  another  union  and  was  transferred 
merely  to  440,  wasn't  he? 

A.     Yes,  that  is  the  way  I  took  it. 

Q.  He  was  a  member  of  the  Union  all  the  time 
that  he  was  w^orking  for  the  Refining  Company, 
wasn't  he?  A.     Yes. 

Q.  Do  you  know  what  union  he  was  a  member 
of?  A.     No,   sir;   I   don't. 

Q.  You  mentioned  Wajme  Douglas ;  he,  too,  was 
a  member  of  another  [667]  union  and  merely  trans- 
ferred to  this  one,  wasn't  he? 

A.     No.    Wayne  Douglas  joined  this  union  here. 

Q.  Do  you  know  whether  or  not  he  was  also 
a  member  of  another  union? 

A.     No,  sir;  not  to  my  knowledge.  [668] 


{ 


A.  STANLEY  MERRILL 

called  as  a  witness  by  and  on  behalf  of  the  Board, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Trial     Examiner    Riemer:     State     your     name, 
please. 

The  Witness:     A.  Stanley  Merrill. 

Trial  Examiner  Riemer:     Where  do  you  live? 

The  Witness:     640  West  Hayden,  Pocatello. 
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Direct  Examination 

Q.  (Mr.  Penfield)  Where  are  you  employed, 
Mr.   Merrill?   [670] 

A.     At  the  gun  plant  in  Poeatello. 

Q.     In  what  capacity?  A.     Truckdriver. 

Q.  Were  you  ever  employed  by  the  Idaho  Re- 
fining Company?  A.     Yes. 

Q.     In  what  capacity?  A.     As  a  driver. 

Q.     When  were  you  first  employed? 

A.  Oh,  I  think  that  it  was  about  the  latter  part 
of  April,  I  would  say  the  26th,  of  1939,  I  think 
that  it  was. 

Q.  April  26,  1939.  How  long  did  you  continue 
to  work  for  the  company? 

A.     Until  November  14,  1941. 

Q.  Prior  to  going  to  work  for  the  company, 
what  experience  had  you  had  as  a  truck  driver? 

A.  Oh,  I  had  been  driving  trucks  of  about  the 
same  capacity  as  the  refinery  had,  about  six  months. 
Before  that  time,  I  had  been  driving  intermittently 
for  a  flour  mill;  farm  truck — produce. 

Q.  During  the  time  that  you  worked  for  the 
company,  have  you  ever  had  any  accidents? 

A.     Yes. 

Q.     Will  you  tell  us  about  it? 

A.  I  had  a  major  accident,  what  I  would  clas- 
sify as  a  major  accident,  I  think  that  it  was  on 
March  12  of  1941.  [671] 

Q.     Where  did  this  occur? 

A.  Oh,  a  mile  or  a  mile  and  a  half  north  of 
the  State  Fair  Grounds  at  Boise. 
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Q.     What  happened? 

A.     The  nature  of  the  accident? 

Q.    Yes. 

A.  I  was  returning  from  Caldwell  to  Boise,  and 
had  100  cases  of  oil  on  top  of  the  truck,  with 
quite  a  high  center  of  gravity;  also,  I  had  ap- 
proximately 900  gallons  of  gasoline  in  a  2700  gal- 
lon compartment,  and  as  I  rounded  a  curve — taking 
a  sharp  curve,  the  tank  just  seemed  to  become 
separated  from  the  truck  in  the  fifth  wheel  unit, 
and  dropped  on  the  driver  wheels — I  guess  it 
dropped  there — it  turned  over  out  to  the  side,  hit 
a  utility  pole,  stopped  off  the  side  of  the  road.  Then 
it  turned  over  on  its  side  right  in  the  middle  of 
the  road.  The  gasoline  wasn't  lost.  It  was  checked 
later  and  was  about  75  gallons  short.  The  oil  was 
scattered  over  a  considerable  distance,  went  down 
over  the  bank  into  an  irrigation  ditch — part  of  it. 

Q.  Did  you  generally  carry  oil  on  the  top  of 
the  truck? 

A.  Returning  from  Caldwell  to  Pocatello,  we 
nearly  always  carried  oil  on  top. 

Q.     Was  that  on  instructions  from  the  company? 

A.    Yes. 

Q.  What  was  the  extent  of  the  damage  to  the 
truck?  [672] 

A.  Oh,  the  truck  was  damaged — the  left  front 
fender  was  mashed.  It  was  fixed,  though,  and  not 
replaced.  The  spotlight  and  the  cab  were  more 
or  less  shaken  up.  The  windshield — the  same  wind- 
shield was  still  in  it,  and  used  after.     The  tank 
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was  bent  in  two  places,  which  I  would  say  would 

not  be  very  much  work  to  straighten  out. 

Q.     How  fast  were  you  going  at  the  time? 

A.  I  estimated  my  speed  at  about  25  miles  per 
hour.     Witnesses  estimated  it  at  20. 

Q.     Did  you  ever  report  it  to  Mr.  Moyle? 

A.     Not  directly. 

Q.  Did  Mr.  Moyle  or  Mr.  Rice  ever  say  any- 
thing to  you  in  connection  with  it? 

A.  I  talked  to  Rice  the  following  morning  on 
the  telephone. 

Q.  Did  any  of  them  ever  indicate  to  you  whether 
it  was  your  fault? 

A.     No,  they  seemed  to  be  on  the  contrary. 

Q.     Were  you  ever  suspended  for  this  accident? 

A.    No. 

Q.     When  did  you  resume  driving? 

A.  I  think  that  I  was  in  Boise  possibly  24  hours 
after  that.  The  doctor  held  me  one  day  for  ob- 
servation, and  I  came  back  the  next  day  on  the 
truck. 

Q.  Were  you  warned  that  you  might  be  dis- 
charged if  you  had  another  accident?  [673] 

A.     No. 

Q.  Did  you  have  any  other  accidents  while  you 
worked  for  the  company? 

A.     I  had  a  couple  of  minor  accidents. 

Q.  Were  these  before  or  after  the  one  that  you 
just  referred  to? 

A.     One  before,  and  one  after. 

Q.     When  were  these  accidents? 
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A.  The  one  before, — I  don't  remember  the  date 
— was  along  the  first  snowstorm  of  the  year.  I  was 
going  east  out  of  Lava  Hot  Springs,  about  four 
miles  east,  and  there  was  a  car  pulled  over  in  the 
middle  of  the  road  and  practically  stopped  and  due 
to  defective  brakes  it  was  impossible  for  me  to 
stop.  I  pulled  alongside  the  road  as  fast  as  I  could 
in  order  to  avoid  hitting  him,  but  I  couldn't  avoid 
it  without  running  off  the  road,  so  the  bumper  of 
the  truck  struck  the  back  end  of  a  Ford  coupe. 

Q.     How  much  damage  was  done? 

A.  Oh,  I  would  estimate  it  about  $35  to  the 
automobile. 

Q.     To  the  automobile? 

A.     Yes.    There  was  no  damage  to  the  truck. 

Q.     What  was  your  other  accident? 

A.  It  was  just  south  of  Ogden,  a  little  ways.  I 
don't  remember  how  far — right  around  Weaver 
County  line,  and  the  road  w^as  good.  It  was  just 
sprinkling  a  little  bit — very  little  rain — I  w^as  trav- 
elling about  40  miles  per  hour,  and  a  fellow  in  a 

[674] 
pick-up  passed  me  immediately;  after  passing  me 
he  sighted  some  construction  ahead  and  so  he  swung 
into  my  lane  of  traffic  directly  in  front  of  me,  and 
apx)lied  the  brakes,  and  I  could  not  stop,  and  the 
consequences  were  the  bumper  hit  the  tail  gate 
of  the  pick-up. 

Q.     How  much  damage  was  done? 

A.  Well,  I  don't  know.  He  stated  at  the  time 
that  it  was  less  than  $25  and  he  was  in  a  hurry^ 
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and  there  would  be  no  need  for  a  police  investiga- 
tion, so  I  don't  know — I  understand  later  he  sent 
in  a  claim  for  something  in  excess  this.     I  don't 
know  what  it  was,  though. 

Q.  (Trial  Examiner  Riemer)  What  is  a  pick- 
up? 

A.     Well,  commonly  called  a  half-ton  truck. 

Q.  (Mr.  Penfield,  continuing)  Was  any  dam- 
age done  to  the  truck,  the  company  truck? 

A.     No. 

Q.  Do  you  know  whether  the  insurance  company 
paid  anything  on  either  of  these  accidents'? 

A.     No,  I  don't. 

Q.     Did  you  refer  both  of  these  accidents 

A.    Yes. 

Q.  to  the  company?  Did  anyone  ever  at- 
tempt to  assess  the  blame  on  you  for  these  acci- 
dents ?  A.     No. 

Q.     Were   you   suspended   for   either   of   them? 

[675] 

A.     No.  [676] 

Q.  (Mr.  Penfield)  I  show  you  Board's  Exhibit 
23  and  ask  if  you  can  tell  me  what  that  is? 

A.  Notice  of  separation  stating  I  am  no  longer 
employed  ])y  the  company. 

Q.  Is  that  the  notice  that  you  testified  you  re- 
cieved   from   the     [683]     company?  A.    Yes. 

Mr.  Penfield:     I  offer  this  as  Board's  Exhibit  23. 

Mr.  Movie:     We  have  no  objection. 

Trial  Examiner  Riemer :  It  may  be  admitted  and 
marked  in  evidence  as  Board's  Exhibit  23. 
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(Whereupon  the  document  hereinabove  re- 
ferred to  was  marked  and  admitted  in  evidence 
as  Board's  Exhibit  23.) 

BOARD'S  EXHIBIT  No.  23 

Notice    of    Separation    and    Disqualification 
1.  Worker's  Name   (last)   Merrill,   (first)   Stanley, 
(middle)  A.     2.  S.  S.  A.  No.  519-09-9602 

3.  Place  of  Employment  Idaho  Refining  Company, 
Pocatello,  Idaho 

4.  Last  Day  Worked  Nov.  14,  1941  5.  Regular 
Occupation     Truck  Driver 

6.  Reason  for  Separation: 

[    ]  Left  Work  Voluntarily 

[    ]  Discharged  for  Misconduct  in  Connection 

with  Employment 
[    ]  Strike,  Lockout  or  Other  Labor  Dispute 
[    ]  Sickness,  Injury  or  Other 

(Explain  Below) 

7.  Explain  in  Detail:  Services  terminated  due  to 
reorganization  made  necessary  by  cancellation  of 
insurance. 

8.  Has  Worker  Received  Wages  in  Lieu  of  Notice? 

Yes  [    ]     No  [X]     Amount  $ 

Equal  to  Pay  from  the  Period  from   (month) 
(day) to  (month) (day) 

I  certify  that  the  above  information  is  true  and 
correct.  I  do  (do  not)  waive  notification  of  the 
validity  of  any  claun  for  benefits  arising  in  con- 
nection with  this  report. 
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9.     Employer's   No.   250   2911-02830 

10.  Firm  Name     Idaho  Refining  Company 

11.  Address     Box  767      Pocatello,  Idaho 

12.  Signature    John  H.  Peterson 

13.  Date     Nov.  14,  1941 

14.  Title     Treas. 

State  of  Idaho 

Unemployment  Compensation  Division 

Industrial  Accident  Board 

Boise,  Idaho 

Notice  to  Employer 
Fill  out  in  triplicate;  give  yellow  copy  to  worker, 
keep  blue  copy  for  your  files,  mail  white  copy  to  the 
Unemployment  Compensation  Division. 

Notice  to  Worker 
Take  this  notice  to  the  nearest  Idaho  State  Employ- 
ment Service  Office  if  you  wish  to  file  a  claim  for 
benefits. 

Instructions  To  Worker 
Take  this  notice  immediately  to  the  nearest  Idaho 
State  Employment  Service  Office  listed  below  if  you 
desire  to  file  a  claim  for  Employment  Compensa- 
tion Benefits.  If  the  nearest  office  is  inaccessible 
to  you,  send  a  post  card  to  that  office  asking  for  in- 
formation on  the  manner  of  filing  claims. 
In  order  to  receive  benefits  for  unemployment,  you 
must : 

1.  Register  for  work 

2.  File  a  Claim  for  Benefits 

3.  Be  able  to  work  and  available  for  work 

4.  Serve  a  waiting  period  of  two  weeks  of  total 
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unemployment  (a  week  of  unemployment  is  a 
week  of  no  work  or  a  week  of  less  than  full- 
time  work  during  which  wages  earned  were 
less  than  the  weekly  benefit  amount  established 
for  the  individual  claimant).  The  waiting  pe- 
riod weeks  need  not  be  consecutive  but  must 
be  wholly  within  a  period  of  91  consecutive 
days. 
5.  Have  earned  wages  in  covered  employment 
during  the  base  period  of  $140  or  more,  $78  of 
which  must  have  been  earned  in  a  single  quar- 
ter. 

Certain  conditions  surrounding  separation  from 
work  may  disqualify  you  for  a  period  of  from  one 
to  five  weeks.  You  will  be  informed  of  such  dis- 
qualification, if  any,  and  be  given  an  opportunity 
for  a  fair  hearing.  Among  the  disqualifying  con- 
ditions are: 

(a)  Voluntarily  quit  without  good  cause  in  con- 
nection with  your  emplojmient 

(b)  Discharged  for  misconduct  in  connection 
with  your  employment 

(c)  Failure  to  appy  for  or  accept  evailable, 
suitable  work  wiien  offered  or  directed  by 
the  Employment  Service  or  the  Industrial 
Accident  Board. 

Warning 
IT  IS  NOT  NECESSARY  TO  EMPLOY  ANY- 
ONE TO  AID  YOU  IN  COLLECTING  BENE- 
FITS.   A  representative  in  the  office  to  which  you 
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report  will  explain  your  rights  and  what  you  must 

do  to  qualify  for  benefits. 

Idaho  Emplojrment  Service  Offices  are  located  at; 


Boise 

Jerome 

Preston 

Bonners  Ferry* 

Lewiston 

Rexburg  **** 

Burley** 

Moscovv^ 

Salmon 

Caldwell 

Nampa*** 

Sandpoint 

Coeur  d'  Alene 

Orofino 

St.  Anthony 

Grangeville 

Payette 

St.  Maries 

Idaho  Falls 

Pocatello 

Twin  Falls 
Wallace 

*      Branch  of  Sandpoint  Office 
**     Branch  of  Twin  Falls  Office 
***  Branch  of  Caldwell  Office 
****Branch  of  St.  Anthony  Office 


Mr.  Penfield:  In  the  off-the-record  discussion, 
it  was  agreed  between  the  Board  and  the  Company, 
that  notices  similar  to  Board's  Exhibit  23  in  evi- 
dence, except  as  to  the  names  of  the  drivers,  the 
addresses  of  the  drivers,  and  the  Social  Security 
numbers  of  the  drivers,  were  given  to  all  of  the 
drivers  named  in  the  complaint  with  the  exception 
of  Wayne  Douglas.    Do  you  so  stipulate? 

Mr.  Moyle:  Unless  there  is  some  difference  in 
the  date  of  discharge.     I  think  that  is  correct. 

Mr.  Penfield:     Do  you  so  stipulate? 

Mr.  Moyle:     It  is  so  indicated. 


596  National  Lahor  Relations  Board 

(Testimony  of  A.  Stanley  Merrill.) 

Trial  Examiner  Riemer:  It  is  so  stipulated,  Mr. 
Moyle  ? 

Mr.  Moyle:     Yes.  [684] 

Cross  Examination 
By  Mr.  Moyle: 

Q.  And  when  you  joined  Local  440,  Mr.  Archi- 
bald had  nothing  to  do  with  your  joining  it,  did  he*? 

A.     Oh,  I  talked  to  him  a  number  of  times. 

Q.     You  did?  A.     Yes. 

Q.     It  was  through  his  efforts  you  joined? 

A.  I  wouldn't  say  through  his  efforts,  but  it 
might  have  been  through  some  of  his  influence. 

Q.     Well,  was  it?  A.     Partly. 

Q.  What  did  he  say  to  you  that  influenced  you 
to  join  and  except  for  which  you  would  not  have 
joined? 

Mr.  Penfield :     He  didn't  testify  to  that. 

A.  I  don't  know  whether  I  wouldn't  have  joined. 
I  don't  like  that  question  that  way. 

Mr.  Penfield:     It  isn't  a  proper  question. 

Mr.  Moyle:     I  don't  blame  you.  [693] 

Q.  (By  Mr.  Moyle) :  In  other  words,  you  would 
have  joined  regardless  of  anything  Archibald  said, 
wouldn't  you? 

A.  Well,  I  don't  know  for  sure,  but  I  think  I 
would. 

Q.  And  you  didn't  pay  Archibald  any  of  your 
dues,  did  you  ? 

A.     I  gave  him  some  of  my  money. 

Q.     You  did?  A.     That  went  for  my  dues. 
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Q.  Did  you  ask  him  to  take  it  over  and  give  it 
to  the  Union'? 

A.  I  don't  remember  whether  I  asked  him  or 
whether  he  offered  to.  It  was  rather  inconvenient 
for  me  to  get  down  there  at  that  time  and  he  conld 
have  offered  to  take  it  there  or  I  could  have  asked 
him  to.     Anyway,  he  did.  [694] 

Q.  (By  Trial  Examiner  Riemer) :  Mr.  Merrill, 
you  testified  that  before  the  truck  drivers  went  on 
the  monthly  salary  arrangement  you  were  receiving 
50c  an  hour,  is  that  correct  % 

A.  Actually  to  put  it  in  hours  we  were  receiving 
more  than  that. 

Q.  Well,  then  you  tell  me  what  you  were  re- 
ceiving. Tell  me  this,  how  was  your  wage  com- 
puted prior  to  this     [695]     changeover? 

A.     May  I  cite  a  trip  for  an  example  ? 

Q.     Yes. 

A.  On  some  of  our  trucks  we  were  driving  at 
that  time  we  were  paid  22  hours  at  that  time  a  trip 
to  Salmon  City  and  return,  and  it  was  possible  to 
do  it  without  violating  any  I.  C.  C.  regulations, 
safety  regulations  or  anything  else,  it  was  possible 
for  us  to  complete  that  trip  in  17  hours.  Conse- 
quently when  we  turned  our  time  card  in  we  would 
turn  in  such  as  22  hours,  and  actually  we  were  17 
hours  doing  it.  Therefore  we  would  receive  $11 
for  17  hours'  work  which  would  be  some  over  50c 
an  hour.  [696] 
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Recross  Examination 
By  Mr.  Moyle: 

Q.  Of  course  if  you  would  make  this  trip  to  Sal- 
mon City  in  14  hours  you  would  have  got  still  more 
per  hour,  wouldn't  you*? 

A.     Technically,  yes. 

Q.  But  the  company  required  you  to  take  22 
hours  for  the  trip?  A.     No,  they  didn't. 

Q.     And  allowed  you  22  hours'  pay  for  it? 

A.     They  allowed  us  22  hours'  pay  for  the  trip. 

Q.  What  is  the  distance  from  Pocatello,  the  re- 
finery, to  Salmon  City? 

A.     Oh,  I  don't  remember. 

Q.  And  after  you  leave  Blackfoot,  25  miles 
away,  the  roads  are  dirt  roads,  are  they  not — graded 
roads  ?  A.     A  very  small  percentage. 

Q.     How  far  are  they  oiled? 

A.  Oh,  40  miles  would  cover  everything  that 
wasn't  oiled,  I  think. 

Q.     That  is  from  where,  Mackay  to  Salmon  City? 

[698] 

A.  That  is  from  the  top  of  Willow^  Creek  sum- 
mit, that  is  beyond  Mackay,  into  Challis,  then  an- 
other stretch  down  the  Salmon  River. 

Q.     When  was  the  road  oiled  north  of  Mackay? 

A.     I  don't  know. 

Q.  A  good  part  of  this  road  is  a  circuitous  route 
up  a  canyon,  isn't  it,  over  a  divide? 

Mr.  Penfield:  I  object  to  that  as  being  imma- 
terial. 
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Trial  Examiner  Riemer:  The  objection  is  over- 
ruled. 

Q.  (By  Mr.  Moyle) :  You  know  it  follows  along 
the  Salmon  River  a  good  20  miles,  and  other  rivers  1 

A.     It  follows  down  the  Salmon  River  too. 

Q.     It  follows  up  when  you  are  going  back? 

A.    Yes. 

Q.  And  follows  up  and  down  the  Lost  River 
too,  doesn't  it? 

A.     No,  sir,  it  crosses  it. 

Q.     And  you  don't  know  the  distance? 

A.     No. 

Q.     Approximately  ? 

Trial  Examiner  Riemer:  Isn't  about  230  miles 
a  good  guess  at  the  distance,  Mr.  Witness,  between 
Pocatello  and  Salmon  City? 

The  Witness :     I  was  trying  to  recall. 

Q.  (By  Mr.  Moyle) :  Well,  we  can  show  that 
distance  without  wasting  any  time.  Now,  as  a  mat- 
ter of  fact,  whenever  you  [699]  made  this  trip 
you  undertook  to  make  it  in  17  hours  in  place  of 
22  hours,  didn't  you? 

A.     Not  necessarily. 

Q.    Well,  how  long  did  it  take  to  make  it? 

A.  It  would  all  depend  on  the  equipment  you 
would  have. 

Q.     Did  you  ever  take  the  full  22  hours  ? 

A.     Oh,  yes — more  than  that. 

Q.     When  you  had  no  trouble  ? 

A.    Yes — no,  not  when  I  didn't  have  any  trouble. 
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Q.  And  you  were  allowed  corresponding  hourly 
wages  for  other  trips  depending  on  their  mileage? 

A.     Yes. 

Q.  And  on  all  of  those  other  trips  were  you  able 
to  complete  the  return  trip  in  less  than  the  num- 
ber of  hours  allowed,  I  mean  barring  accidents  and 
delay  ? 

A.  Not  all  of  them,  but  on  all  of  them  over  150 
miles  romid-trip  you  could  easily. 

Q.  You  could  knock  off  how  many  hours  maxi- 
mum on  trips  over  150  miles  ? 

A.  Well,  it  corresponded  directly  to  their  mile- 
age. 

Q.     How  far  is  Boise,  for  instance? 

A.     I  always  call  it  250  miles. 

Q.     How  many  hours  were  you  allowed  for  that? 

A.  Small  truck  I  think  it  was  20,  intermediate 
class  was  22  I  believe  and  the  truck  and  trailer 
class  paid  an  [700]  hour  and  a  half  more  than 
ihat  if  I  remember  right. 

Q.  (By  Trial  Examiner  Riemer)  :  For  the 
Tound-trip  ? 

A.     Yes. 

Q.  (By  Mr.  Moyle) :  How  many  hours  would 
you  say  you  knocked  off  of  that  time  in  making  the 
trip  ? 

A.     Four. 

Q.     Four  hours'?  A.     Yes. 

Q.     You  would  come  in  four  hours  earlier? 

A.  If  you  would  make  your  coimections  for  un- 
loading  and   didn't   have   any   unnecessary   delays 
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you   could   knock   off   four  hours   from   your  trip 

easy. 

Mr.  Moyle :     I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Penfield : 

Q.  After  you  were  put  on  a  salary  in  July,  1941, 
was  there  any  advantage  to  your  making  a  22-hour 
trip  in  17  hours'?  A.     None  whatever. 

Q.  And  you  went  on  a  salary,  and  were  on  a 
salary  until  November  15,  1941?  A.    Yes. 

[701] 


R.  E.  MILLER 

was  called  as  a  witness  herein,  being  duly  sworn, 
and  testified  as  follows : 

Direct  Examination 
By  Trial  Examiner  Riemer: 

Q.     State  your  name,  please. 

A.     R.  E.  Miller. 

Q.    Where  do  you  live  1  A.     Jerome,  Idaho. 

Q.     (By  Mr.  Leicht)  :     Where  are  you  employed 
at  the  present  time  ? 

A.     Idaho  Refining  Company. 

Q.     In  what  capacity? 

A.     Driving  transports. 

Q.    When  did  you  first  start  working  for  the 
Idaho  Refining  Company? 

A.     I  pulled  my  first  trip  about  the  19th  of  April 
in  1941. 
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Q.  And  how  long  did  you  work  after  April, 
1941?  A.     Until  November  14th. 

Q.     1941?  A.     That's  right. 

Q.  And  then  you  discontinued  working  for  the 
company?  A.     That's  right. 

Q.  And  when  did  you  resume  your  work  for  the 
company?  A.     March  10,  1942. 

Q.  Prior  to  your  first  starting  to  work  for  the 
company,  [702]  how  much  experience  had  you 
had  as  a  truck  driver?  A.     About  five  years. 

Q.  Was  that  working  just  as  a  truck  driver  or 
was  any  part  of  it  driving  oil  transports  ? 

A.     That  was  just  as  truck  driver. 

Q.  During  the  time  you  worked  for  the  Idaho 
Refining  Company  prior  to  November  14,  1941,  did 
you  ever  have  any  accidents?  A.     No,  sir. 

Q.  From  the  period  between  April  19,  1941  and 
November  14,  1941,  were  you  a  member,  or  did  you 
become  a  member  of  the  Idaho  Refining  Company 
Employees'  Benefit  and  Labor  Association? 

A.     Yes,  sir. 

Q.     About  how  soon  after  ? 

A.     I  imagine  a  month  or  six  weeks. 

Q.  Prior  to  your  discharge  on  November  14, 
1941,  did  you  ever  join  any  other  labor  organiza- 
tion? A.     The  440  Union. 

Q.     That  is  the  Teamsters'  Union? 

A.     Yes,  sir. 

Q.  I  show  you  Board's  Exhibit  5-0  and  ask  you 
what  that  is? 
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A.  Well,  that  is  a  blank  I  filled  out  to  join  Lo- 
cal 440 — Teamsters'  Union. 

Q.     And  did  you  sign  it?  [703] 

A.  Well,  evidently,  that  looks  like  my  handwrit- 
ing. 

Q.     Is  that  your  signature  ?  A.     Yes,  sir. 

Q.  Were  you  later  initiated  as  a  member  of  that 
organization?  A.     Yes,  sir. 

Q.     When  did  you  sign  that  application? 

A.     This  says  October  2nd. 

Q.    Would  that  be  about  correct  ? 

A.     I  think  so. 

Q.  What  were  the  circumstances  which  led  up 
to  your  joining  the  Union? 

A.  Oh,  I  don't  know,  it  was  just  a  matter  of 
talking  it  over  and  deciding  that  we  wanted  to  join 
the  Union. 

Q.  Where  did  you  sign  that  card,  if  you  remem- 
ber? A.     In  August  Rosqvist's  house. 

Q.  Was  anybody  else  with  you  at  the  time,  if 
you  recall? 

A.     No,  just  August  Rosqvist  and  his  secretary. 

Q.  And  you  say  you  were  rehired  by  the  company 
on  March  10,  1941?  A.     That's  right. 

Q.  Immediately  prior  to  your  being  rehired,  did 
you  talk  with  anyone  comiected  with  the  company? 

A.     Only  Spike  the  night  he  hired  me. 

Q.     Who  is  Spike?  [704] 

A.     Mr.  Henninger. 

Q.  What  was  the  substance  of  your  conversation 
with  Mr.  Henninger? 
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A.  Well,  he  told  me  that — first  he  asked  me  if  I 
could  go  to  work  and  I  told  him  I  could  and  he  said 
they  had  a  truck  and  no  driver,  and  then  he  asked 
me  how  I  stood  with  the  Union,  and  I  told  him  I 
had  a  withdrawal  card  and  asked  him  if  he  wanted 
to  see  it,  and  he  said  no,  as  long  as  I  had  it  that's 
all  that  was  necessary. 

Q.     When  was  that,  if  you  can  recall  % 

A.     I  imagine  about  ten  o'clock  on  March  10th. 

Q.     In  the  evening  ?  A.     Yes. 

Q.     Where  was  this  conversation? 

A.     In  my  home. 

Q.     He  came  over  to  see  you,  did  he? 

A.    Yes,  sir. 

Trial  Examiner  Riemer:     Was  this  in  Jerome? 

The  Witness :     This  was  in  Pocatello. 

Q.  (By  Mr.  Leicht) :  At  that  time  you  were 
residing  in  Pocatello?  A.     Yes,  sir. 

Q.     When  did  you  start  to  work? 

A.  That  same  evening  about  fifteen  minutes 
later. 

Q.  Shortly  after  your  commencing  work,  did  you 
have  a  [705]  talk  with  Mr.  Rice?  A.     Yes. 

Q.     Who  is  Mr.  Rice  ? 

A.  He  is — at  that  time  he  was  the  driver  fore- 
man. 

Q.     Driver  foreman? 

A.     Yes,  over  the  trucks. 

Q.     By  that  time  you  mean  in  March  ? 

A.     That's  right. 

Q.    Was  he  also  driver  foreman  before  that  time? 
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A.    Yes. 

Q.     For  some  years  or  some  time? 

A.  I  don't  know  how  long — when  I  started  work- 
ing there. 

Q.  He  was  foreman  when  you  started  working 
there?  A.     That's  right. 

Q.  Now,  tell  us  the  conversation  that  you  had 
with  Mr.  Eice. 

A.  Well,  he  merely  told  me  that  in  case  I  had 
anything  to  talk  over,  to  come  in  and  sit  down  and 
they  would  be  glad  to  listen  to  me  and  also  that 
during  that  meeting  in  July — I  didn't  attend — but 
he  told  me  that  it  was  agreed  that  if  that  wasn't 
enough  money  the  drivers  were  to  come  and  notify 
the  office,  and  he  was  satisfied  that  if  they  had,  the 
office  would  have  done  something  about  the  wage 
scale. 

Q.  Then  did  he  say  anything  further  about  the 
other  truck  [706]  drivers'? 

A.  Well,  I  believe  he  mentioned  that  if  they  had 
done  that  they  probably  would  be  working  now. 

Q.  Did  Mr.  Rice  mention  anything  about  the 
Union  directly  or  indirectly? 

A.  Well,  he  merely  stated  that  if  the  drivers  had 
come  to  the  office  instead  of  going  uptown — I  be- 
lieve that  was  his  words. 

Q.  If  they  had  done  that  they  would  still  have 
their  jobs? 
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A.  He  didn't  say  their  jobs,  he  just  said  they 
would  be  working  now,  as  nearly  as  I  remember  it. 

Q.  Was  that  about  the  substance  of  the  conversa- 
tion? A.     Yes,  I  think  so. 

Q.     Then  on  November  14th,  what  occurred  *? 

Trial  Examiner  Riemer:  Excuse  me  for  inter- 
rupting, I  understand  in  this  alleged  conversation 
with  Rice,  that  occurred  sometime  after  March 
10th? 

Mr.  Leicht:  Several  days  afterwards,  as  I  re- 
call it. 

Trial  Examiner  Riemer:     Please  fix  the  time. 

Q.  (By  Mr.  Leicht)  :  Can  you  tell  us  about 
when  that  conversation  with  Rice  took  place  that 
you  just  testified  to? 

A.  Well,  I  imagine  it  would  be  the  13th  or  the 
14th.  I  had  pulled  two  or  three  trips  before  I  had 
been  able  to  see  Mr.  Rice.  [707] 

Q.     That  would  be  March  of 

A.  1942.  Mr.  Rice  called  me  up  and  asked  me 
to  come  over  to  the  garage  about  ten  o'clock  in  the 
morning  or  9:30,  something  like  that,  and  when  I 
went  over  he  told  me  our  insurance  had  been  can- 
celled and  that  he  was  sorry,  and  that  is  about  the 
substance  of  that. 

Q.  Had  you  ever  heard  anything  prior  to  that 
time  about  the  cancellation  of  insurance? 

A.     No,  sir. 

Q.     Were  you  ever  warned  about  any  accidents? 

A.     No,  sir. 
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Q.  Had  you  ever  been  reprimanded  for  your 
driving?  A.     Xo,  sir. 

Q.  Were  you  ever  threatened  with  discharge  be- 
cause of  the  accident  record?  A.     No,  sir. 

Mr.  Leicht:     I  guess  that  is  all. 

Cross  Examination 
By  Mr.  Merrill: 

Q.  Mr.  Miller,  do  you  recall  any  comment  made 
to  you  before  November  14,  1941,  that  the  accidents 
were  too  numerous  ? 

A.     No,  sir,  not  to  my  knowledge. 

Q.  Didn't  you  hear  some  comment  around  among 
the  boys  to  that  effect?  A.     No,  sir.  [708] 

Q.     Or  that  something  had  to  be  done  about  it? 

A.     No,  sir. 

Q.     Did  you  attend  any  of  the  meetings? 

A.     I  never  attended  any  meeting. 

Q.  Where  were  you  during  the  period  of  time 
meetings  were  held? 

A.  There  were  two  or  three  meetings  held  when 
I  was  out  on  trips,  all  except  one  and  I  could  have 
attended  at  that  time  but  my  transportation  was 
taken  away  about  the  time  I  got  ready  to  leave  for 
the  meeting. 

Q.     You  mean  your  private  automobile? 

A.  No,  I  was  riding  a  bicycle  at  that  time,  stay- 
ing at  my  sister's  place,  and  when  I  went  out  to  get 
on  the  bicycle,  the  kids  had  beaten  me  to  the  bicycle. 

Q.     So  you  didn't  have  any  way  to  get  out? 

A.     That's  right. 
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Q.     And  didn't  go  to  that  meeting? 

A.     That 's  right. 

Q.  Had  you  ever  heard  Mr.  Rice  discuss  acci- 
dents? A.    No,  sir. 

Q.    You  have  known  of  a  number  of  accidents  % 

A.     Yes,  sir. 

Q.  You  knew  it  was  necessary,  did  you  not,  that 
the  Company  carry  insurance  % 

A.     Yes,  sir.  [709] 

Q.  You  knew  there  was  a  possibility  of  trouble 
with  the  insurance  company  if  too  many  accidents 
occurred  ? 

A.  I  didn't  know  what  the  ratio  was  on  accidents 
— how  many  they  allowed. 

Q.  On  the  14th  of  November  when  you  were  dis- 
charged, Mr.  Rice  told  you,  I  understand,  that  it 
was  because  the  insurance  had  been  cancelled  ? 

A.     That's  right. 

Q.  Did  he  tell  you  anything  else  with  reference 
to  it? 

A.  That  is  all,  just  that  our  insurance  was  can- 
celled. 

Q.  He  called  you  up  in  the  morning  and  told  you 
to  come  out?  A.    Yes. 

Q.    And  you  went  out  ?  A.    Yes,  sir. 

Q.     And  a  check  was  given  you  then? 

A.     No,  sir. 

Q.     How  long 

A.  Checks  were  issued  about  noon  of  that  day 
but  I  had  come  before  that  and  didn't  go  back  for 
mine  until  Monday. 
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Q.  What  time  did  you  go  out  on  the  morning  of 
the  14th ?  A.     Over  to  the  garage? 

Q.     Yes. 

A.     I  imagine  it  was  about  ten  o'clock. 

Q.     Did  you  see  other  drivers  there  then?  [710] 

A.  Yes,  Ayers  was  there  when  I  got  there,  Ken- 
neth Brower  soon  came,  Carl  Hill  soon  arrived,  John 
Evans,  there  were  several. 

Q.     Did  you  go  right  in  and  see  Mr.  Rice  then? 

A.     He  was  outside  the  garage. 

Q.     Talking  with  the  boys? 

A.  No,  he  either  saw  me  coming  or  w^as  coming 
out  and  met  me  or  happened  by. 

Q.     He  met  you  as  you  came  up  ? 

A.    Yes. 

Q.     And  told  you  this  ?  A.     Yes. 

Q.     And  you  didn't  go  into  the  office? 

A.     No,  sir. 

Q.     You  turned  around  and  went  back  home? 

A.     After  chatting  with  the  boys  a  while. 

Q.  Then  on  Monday  following  this  you  went  out 
to  get  your  check  ?  A.     Yes. 

Q.     And  it  was  given  to  you  ?  A.     Yes. 

Q.  When  did  you  next  see  Mr.  Rice  or  Mr. 
Henninger?  A.     After  Monday? 

Q.     Yes,  following  that  Monday? 

A.  Well,  I  don't  recall.  I  saw  Mr.  Henninger 
one  day  when  [711]  I  just  went  over  more  or  less 
visiting  around. 

Q.     What  day  was  that  ? 
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A.    Well,  I  couldn't  say. 

Q.     Do  you  recall  Mr.  Henninger  calling  you  up 
and  asking  you  if  you  wanted  to  work? 

A.     That's  right,  yes. 

Q.    Vv  hen  was  that '? 

A.  That  was  sometime  before  Christmas,  just  a 
few  days  prior  as  I  remember  it. 

Q.     Of  1941?  A.    Yes. 

Q.     And  you  went  out  to  see  him  about  it? 

A.     Yes,  sir. 

Q.  When  you  went  out,  what  did  Mr.  Henninger 
say  to  you  ? 

A.     He  offered  me  a  job  on  the  loading  dock? 

Q.     Did  he  tell  you  what  the  wage  would  be? 

A.     Yes. 

Q.     What  did  he  say? 

A.  60c  an  hour  until  I  think  six  months,  then  he 
would  raise  me,  I  think,  it  was  65  or  70c,  I  don't 
remember  which. 

Q.     That  would  be  for  40-hour  week  ? 

A.    Yes. 

Q.     And  time  and  a  half  for  overtime? 

A.     I  imagine  it  was.     There  was  nothing  said. 

Q.     It  always  had  been  that  way  ?  [712] 

A.    Yes. 

Q.     In  other  words,  whenever  you  worked  there 
on  the  hourly  basis  you  worked  on  a  40-hour  week 
with  time  and  a  half  for  overtime? 
A.     Well,  we  had  up  imtil  July. 
Q.     I  mean  when  you  were  on  the  hourly  basis? 
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A.  I  didn't  know  whether  the  loading  dock 
worked  at  time  and  a  half  or  not. 

Q.     That  was  how  many  days  before  Christmas? 

A.  Well,  I  don't  recall.  It  might  have  been  a 
w^eek  or  it  might  have  been  ten  days. 

Q.     What  did  you  tell  Mr.  Henninger? 

A.     Well,  I  told  him  the  Union  wouldn't  let  me. 

Q.     Were  those  the  words  you  used  ? 

A.     Well,  I  believe  so. 

Q.  You  meant  the  Union  had  told  you  not  to  go 
to  work  for  them? 

A.  Well,  actually  nobody  in  the  Union  had  told 
me  not  to  go  to  work,  but  Boyd  Cornia  had  been 
called  for  the  same  work  at  the  same  time  and  he 
had  gotten  in  touch  with  the  Union  man  and  I  in 
turn  asked  Boyd  to  see  what  he  had  found  out,  and 
that  is  what  he  told  me,  that  the  Union  said  not  to 
take  it. 

Q.  What  official  of  the  Union  told  him,  did  he 
say? 

A.  As  I  understand  it,  Tom  Brandt,  who  had 
talked  to  [713]  August  Rosqvist. 

Q.  Did  they  give  any  reasons  for  your  not  tak- 
ing it? 

A.  Well,  we  had  joined  the  Teamsters'  Union 
and  they  told  us  we  didn't  have  to  take  anything 
unless  it  was  driving. 

Q.     And  for  you  not  to  take  anything  else  ? 

A.     That's  right. 

Q.  Was  that  the  reason  why  you  refused  employ- 
ment at  that  time?  A.     Yes,  sir.  [714] 
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Q.  But  it  was  in  March  that  you  were  offered 
employment  by  the  refining  company  as  a  truck 
driver  ?  A.     Yes. 

Q.  You  undertook  that  and  have  been  with  them 
since  ?  A.    Yes. 

Q.  Now,  I  understood  you  to  say  that  when  Mr. 
Henuinger  hired  you,  he  merely  asked  that  so  far 
as  any  Union  talk  was  concerned,  if  you  belonged  to 
the  Union? 

A.     He  asked  me  how  I  stood  with  the  Union. 

Q.  That  was  in  the  conversation  that  you  had 
with  him?  A.     Yes,  sir. 

Q.     And  was  that  after  he  had  hired  you? 
« A.    Well,  I  would  say  that  it  was.     He  told  me 
to  get  my  shoes  on,  then  asked  me  how  I  stood  with 
the  Union. 

Q.  But  you  then  understood  you  had  already 
been  hired  when  he  asked  you  that  question? 

A.     That  was  my  impression. 

Q.     It  was  just  a  casual  remark? 

A.     I  took  it  to  be  that. 

Q.  He  didn't  say  that  a  member  of  the  Union 
would  not  be  given  the  same  chance [716] 

A.  When  I  went  over  to  work  on  the  loading 
dock  he  said  he  didn't  care  whether  I  belonged  to 
the  Union  or  not. 

Q.  In  that  first  conversation  he  told  you  he 
didn't  care  if  you  belonged  to  the  Union  or  not? 

A.     As  far  as  working  on  the  dock  was  concerned. 

Mr.  Penfield:  I  think  that  was  the  subsequent 
conversation.    It  wasn't  the  first  conversation. 
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Trial  Examiner  Riemer :  We  will  let  the  witness 
testify.     Clear  it  up. 

Mr.  Merrill:     We  will  clear  that  up. 

Q.  (By  Mr.  Merrill):  At  the  time  Mr.  Hen- 
ninger  told  you  he  didn't  care  whether  or  not  you 
belonged  to  the  Union,  that  was  in  December  when 
you  went  out  on  the  dock  and  he  offered  you  a  job 
working  on  the  dock  ?  A.     Yes. 

Q.  And  he  told  you  then  he  didn't  care  whether 
you  belonged  to  the  Union  or  not  ? 

A.  When  I  told  him  the  Union  would  not  let  me 
work  there  he  said  he  didn't  care  whether  I  belonged 
to  the  Union  or  not. 

Q.  And  the  only  reason  then  that  the  Union  mat- 
ter came  up  the  second  time  was  because  of  this 
first  discussion? 

Mr.  Leicht :  I  object  to  that  as  calling  for  a  con- 
clusion from  this  witness. 

Trial  Examiner  Riemer:     Overruled.  [717] 

A.  Well,  he  had  been  kidding  me  pretty  heavy^ 
about  the  Union  and  I  imagine  that  is  why  he  asked 
me. 

Q.     What  do  you  mean  by  kidding  ? 

A.  When  I  refused  that  other  job  he  asked  if  the 
Union  would  pay  my  grocery  and  pay  my  coal  bill. 

Mr.  Leicht:     I  object  to  that  as  being  improper. 

Mr.  Merrill :     That  is  an  explanation. 

Trial  Examiner  Riemer :     Overruled. 

Q.  (By  Mr.  Merrill)  :  Now,  then,  isn't  it  a  fact, 
Mr.  Miller,  that  in  the  conversation  in  March,  1942, 
to  which  you  have  made  reference,  the  remark  which 


614  National  Lahor  Relations  Board 

(Testimony  of  R.  E.  Miller.) 

Mr.  Hemiinger  made  about  how  you  stood  with  the 
Union,  was  a  mere  casual  remark  induced  by  the 
prior  conversation  in  which  he  said  he  didn't  care 
whether  you  belonged  to  the  Union  or  not  ? 

A.     Well,  I  took  it  to  be  that  at  the  time. 

Trial  Examiner  Riemer:  What  does  the  Board 
contend  as  to  that  remark,  "How  you  stood  with 
the  Union"?  Do  they  contend  that  constitutes  an 
8-1  violation? 

Mr.  Penfield :  We  contend  the  whole  thing  taken 
together  is  a  violation  of  the  Act. 

Q.  (By  Mr.  Merrill) :  How  did  the  item  of 
the  withdrawal  card  come  up  in  that  conversation  in 
March,  1942? 

A.     He  asked  me  how  I  stood  with  the  Union. 

Q.  That  was  the  first  time  the  Union  had  been 
mentioned,  wasn't  it?  [718]  A.     That  night? 

Q.    Yes.  A.    Yes. 

Q.     And  you  had  already  been  hired? 

A.  AVell,,  I  took  it  I  was  hired.  He  told  me  to 
get  my  shoes  on  as  soon  as  I  came  over. 

Q.  You  understood  when  he  made  that  comment 
as  to  how  you  stood  with  the  Union  that  it  was  a 
casual  remark  induced  by  the  conversation  you  had 
had  with  him  in  December,  1941? 

A.    Well,  that  is  the  way  I  took  it. 

Q.  And  that  you  merely  made  the  comment  that 
you  had  a  withdrawal  card  ?  A.    Yes,  sir. 

Q.     And  he  said  nothing  more? 

A.     That's  all  that  was  necessary. 
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Q.  You  said,  "I  will  show  it  to  you  if  you  want 
me  to'"?  A.     That's  right. 

Q.     And  he  said,  "I  don't  want  to  see  it"? 

A.  I  asked  if  he  wanted  to  see  it,  and  he  said, 
*'No,  as  long  as  you  have  it  that's  all  that  is  neces- 
sary". 

Q.  Now,  in  your  opinion,  did  the  matter  of 
Unionism  have  anything  whatever  to  do  with  your 
hiring  ? 

Mr.  Leicht:  I  object  to  that  as  calling  for  a 
conclusion  of  the  witness,  plain  and  simple.  [719] 

Trial  Examiner  Riemer :     I  would  like  to  have  the 
witness'  opinion.     Overruled.     Read  the  question. 
(The  last  question  was  read.) 

A.  Well,  I  would  say  that  I  was  hired  but  the 
question  of  Union  came  up 

Q.  Well,  I  will  put  it  this  way:  If  you  had 
been  a  member  of  the  Union,  do  you  have  any 
thought  that  Mr.  Henninger  would  have  refused  to 
employ  you  ? 

A.     Well,  that  would  be  a  matter  of  opinion. 

Q.     Yes,  after  March,  1942  ? 

A.     Well,  I  don't  know  whether  it  would  or  not. 

Q.  You  had  no  information  from  him  that  he 
would?  A.     I  had  no  information,  no. 

Q.  In  the  light  of  what  he  had  said  to  you  in 
December,  do  you  have  any  idea  that  your  member- 
ship in  the  Union  would  have  made  any  difference  ? 

A.  Well,  of  course,  the  loading  dock  was  not 
Union. 
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Q.  No,  but  he  told  you  in  December  that  it  didn't 
make  any  difference  whether  you  belonged  or  not, 
to  him,  and  he  never  had  said  anything  different 
from  that  to  you? 

A.     No,  not  to  my  knowledge. 

Mr.  Moyle :     We  think  that  is  all. 

Redirect  Examination 
By  Mr.  Leicht : 

Q.  At  the  time  you  were  offered  the  job  on  the 
loading  dock  you  said  nothing  was  said  about  time 
[720]  and  a  half? 

A.     Not  to  my  knowledge.  [721] 

Recross  Examination 
By  Mr.  Merrill : 

Q.  When  you  went  up  to  the  Union  to  join,  did 
Mr.  Archibald  go  with  you?  A.     No,  sir. 

Q.  Was  he  influential  in  getting  you  to  join  or 
not  or  do  you  know  anything  about  it  ? 

A.  Oh,  he  might  have  been,  but  there  is  no  need 
of  giving  him  any  credit,  it  was  of  my  own  free  will. 

Q.     All  your  own  free  will  ?  A.     Yes.  [722] 

Redirect  Examination 
By  Mr.  Leicht: 

Q.  Did  Mr.  Archibald  talk  with  you  about  the 
Union  ? 

A.     He  asked  me  what  I  thought  about  it. 

Q.  In  December,  1941,  Mr.  Henninger  didn't 
offer  you  a  job  as  truck  driver,  did  he? 

A.    No. 

Mr.  Leicht :     That  is  all. 
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Q.  (By  Trial  Examiner  Riemer)  :  Mr.  Miller, 
you  testified  to  a  conversation  about  March  13tli  or 
14tli  with  Mr.  Rice,  do  you  remember  that? 

A.     Yes. 

Q.  You  testified  in  the  course  of  that  conversa- 
tion Mr.  Rice  referred  to  a  meeting  that  was  held 
in  July?  A.    Yes,  sir. 

Q.     What  meeting  was  that  ? 

A.  That  is  when  the  hourly  basis  was  changed 
to  a  monthly  basis,  when  the  drivers  were  put  on  a 
monthly  or  straight  salary. 

Q.     Did  you  attend  that  meeting? 

A.     No,  sir. 

Q.     Did  you  hear  the  witness  Merrill  testify? 

A.     Part  of  it. 

Q.    Do  you  know  Stanley  Merrill? 

A.     Yes,  sir.  [723] 

Q.  Did  you  hear  him  testify  about  a  meeting 
that  was  held  at  the  plant,  attended  by  truck  drivers 
and  by  Mr.  Gilbert  Moyle  and  Mr.  Rice,  did  you 
hear  him  testify  about  that  meeting? 

A.  I  heard  him  say  something — I  came  in  during 
that. 

Q.  Did  you  hear  him  testify  that  at  this  meeting 
Gilbert  Moyle  advised  the  truck  drivers  they  would 
be  paid  thereafter  on  a  monthly  basis? 

A.  I  don't  believe  I  came  in  while  he  testified 
to  that  meeting. 

Q.  I  am  wondering  whether  that  is  the  July 
meeting  that  Mr.  Rice  allegedly  referred  to  in  his 
conversation  with  you — do  you  know? 
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A.     I  imagine  it  was  that  meeting. 

Q.     You  did  not  attend  that  July  meeting  ? 

A.     No. 

Q.  (By  Mr.  Leicht)  :  Was  there  dissatisfaction 
among  the  drivers  after  that  change  in  the  wage 
scale?  A.    Yes,  sir,  I  would  say  there  was. 

Mr.  Leicht :     That  is  all. 

Recross  Examination 
By  Mr.  Merrill : 

Q.  Was  the  hourly  time  of  the  drivers  after  that 
meeting  less  or  more  ?  A.     It  was  less.  [724] 


LOREN  R.  McBRIDE 

was  called  as  a  witness  herein  by  and  on  behalf  of 
the  Board,  being  duly  sworn,  and  testified  as  fol- 
lows: 

Direct  Examination 

Q.     (Trial   Examiner   Riemer)     Where   do   you 
live? 

A.     Baker,  Oregon,  at  present,  that  is  my  home 
address. 

Q.     (By    Mr.    Penfield)     Where    are    you    em- 
ployed at  the  present  time? 

A.     Inland  Empire  Refineries  of  Spokane. 

Q.     Do  you  know  Mr.  R.  E.  Stiff? 

A.    Yes. 

Q.     Did  you  ever  work  for  Mr.  Stiff? 

A.     Yes,   sir. 

Q.     When  did  you  first  work  for  Mr.  Stiff? 
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A.  Truck  driving  I  worked  for  Mr.  Stiff  in 
1935. 

Q.     You  were  driving  one  of  his  trucks,  you  say  ? 

A.     Yes,  sir. 

Q.    Who  paid  you?  A.     Mr.  Stiff. 

Q.     Where  were  you  working? 

A.     The  Dalles,  Oregon. 

Q.  How  long  did  you  continue  to  work  in  this 
manner?  [731]  A.     From  1935  until  1938. 

Q.     About  what  time  in  1938? 

A.     In  the  fall  of  1938. 

Q.     Did  any  change  occur  at  that  time? 

A.    Yes,  sir. 

Q.    What  was  this  change? 

A.  Mr.  Stiff  leased  two  of  his  trucks  to  the 
Husky  Refining  Company. 

Q.     Did  you  continue  to  drive  the  trucks? 

A.     Yes,  sir. 

Q.     Who  was  paying  your  wages? 

A.     Husky  Refining   Company. 

Q.     Where  were  you  working? 

A.     Out  of  Idaho  Falls. 

Q.     How  long  did  this  arrangement  continue? 

A.  During  the  winter  months  of  that  winter 
until  the  spring  of  1939,  about  February. 

Q.     What  occurred  in  February? 

A.  Well,  Mr.  Stiff  took  his  trucks  back  and 
discontinued  his  haul  for  the  Husky  Refining  Com- 
pany. 

Q.     What  did  you  do? 
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A.  I  came  down  to  Pocatello  and  secured  a 
job  with  the  Idaho  Refining  Company. 

Q.     In  what  capacity'?  A.     As  truck  driver. 

[732] 

Q.     Where  were  you  working,  out  of  Pocatello? 

A.     Yes,  sir. 

Q.     This  was  in  February,  1939,  you  said? 

A.     Yes. 

Q.  How  long  did  you  continue  to  work  for  the 
Idaho  Refining  Company? 

A.     For  approximately  a  year  and  a  half. 

Q.     That  is  out  of  Pocatello?  A.     Yes,  sir. 

Q.  What  change  occurred  at  the  end  of  that 
period?  A.     I  quit. 

Q.     What  was  the  next  position  you  had  ? 

A.  I  went  back  to  Baker  and  worked  for  Mr. 
Stiff. 

Q.  About  what  time  did  you  coimiience  work 
for  Mr.  Stiff?  A.     July  of  1940. 

Q.     Were  you  being  paid  by  Mr.  Stiff? 

A.     Yes,  sir. 

Q.     Were   you   driving   a   truck? 

A.     Yes,  sir. 

Q.  How  long  did  you  continue  to  work  in  that 
manner?  A.     Eleven  months,  until  June. 

Q.  What  change  occurred  at  the  end  of  this 
eleven  months'  period? 

A.  The  Inland  Empire  Refineries  leased  two 
trucks  of  Mr.  Stiff's.  [733] 

Q.     That  is,  the  trucks  you  had  been  driving? 

A.     Yes. 
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Q.     Following  this,  who  paid  your  checks? 

A.     The  Inland  Empire  Refineries. 

Q.     How  long  did  this  arrangement  continue? 

A.  It  started  in  June  and  continued  until  the 
10th  of  October  the  same  year. 

Q.     Did  you  testify  which  year  that  was? 

A.     1941. 

Q.     What  change  occurred  in  October,  1941? 

A.  Idaho  Refining  Company  took  the  same  two 
trucks  over  supposedly. 

Q.     Did  you  continue  to  drive  these  same  trucks  ? 

A.    Yes,  sir. 

Q.     Who  paid  your  checks? 

A.     The  Idaho  Refining  Company. 

Q.     That  is,  after  October,  1941?  A.     Yes. 

Q.  You  stated  that  you  commenced  to  work  for 
the  Inland  Empire  Refining  Company  in  about 
June,  1941.  Can  you  tell  us  what  sort  of  work 
you  were  doing?  A.     Truck  driving. 

Q.     Where   were   you   working? 

A.     Out  of  Baker. 

Q  .Will  you  describe  for  us  just  the  sort  of 
trips  you  were  [734]  making? 

A.  We  worked  out  of  Baker,  all  drivers  on  the 
two  trucks,  there  were  five  drivers,  we  went  to 
Umatilla  and  returned,  that  is  one  trip,  then  on 
toward  Boise,  we  drove  from  Baker  to  Boise  Val- 
ley and  different  parts  in  Boise  Valley,  Caldwell, 
and  Nampa. 

Q.     Where  would  you  pick  up  gasoline? 

A.    At  Umatilla  and  Attalia. 
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Q.     Where  did  you  deliver  if? 

A.     To  the  Boise  Valley,  various  points. 

Q.     Including  Boise  itself?  A.     Yes. 

Q.  You  stated  that  in  October,  1941,  the  Idaho 
Refining  Company  took  over  these  trucks  and  there- 
after paid  you?  A.     Yes,  sir. 

Q.  Did  any  change  take  place  in  the  manner  in 
which  you  had  to  work? 

A.     No,  sir,  it  was  the  same  work. 

Q.  (By  Trial  Examiner  Riemer)  Who  gave 
you  orders'? 

A.  The  Idaho  Refining  Company  after  October 
10th. 

Q.  (By  Mr.  Penfield)  What  was  Mr.  Stiff's 
relation  to  you  during  all  this  period? 

A.  He  was,  well,  what  you  might  call  straw 
boss. 

Q.  When  you  were  working  for  the  Inland  Em- 
pire? A.     Yes.  [735] 

Q.  Was  the  same  true  when  you  drew  your 
checks  from  the  Idaho  Refining  Co.  ? 

A.     Yes,  sir. 

Q.     Did  they  give  you  all  your  directions? 

A.     Yes,  sir. 

Q.     Did  he  hire  the  drivers? 

A.     Hired  and  fired.     He  had  that  capacity. 

Q.  Are  you  a  member  of  any  labor  organiza- 
tion? A.     Yes,  sir. 

Q.     What  organization? 

A.     Teamsters'  Union  Local  900. 

Q.     Where  is   that  local? 
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A.     Baker,  Oregon. 

Q.     When   did   you  join  this   organization"? 

A.     The  first  part  of  September  of  1941. 

Q.  Was  that  when  you  were  working  for  the 
Inland  Empire  Refining  Company? 

A.     Yes,  sir. 

Q.     Did  you  wear  a  Union  button? 

A.     Yes,  sir. 

Q.  Do  you  recall  any  conversation  with  Mr. 
Gilbert  Moyle  in  the  fall  of  1941? 

A.     Yes,  sir. 

Q.  Can  you  tell  us  the  time  and  place  of  this 
conversation  ? 

A.  It  was  in  Boise,  at  the  Boise  Bulk  Plant 
of  the  Idaho  [736]  Gas  &  Oil  Company,  that  is 
what  they  call  it  there. 

Q.     How  did  you  happen  to  be  there? 

A.  I  was  delivering  a  load  of  gasoline  from 
Umatilla  or  Attalia  and  Mr.  Moyle  was  there. 

Q.     What  was  the  date? 

A.  It  was  approximately  the  first  part  of  Oc- 
tober, 1941. 

Q.  Was  it  before  or  after  trucks  had  been  trans- 
ferred to  the  Idaho  Refining  Company? 

A.     Before  they  had  transferred. 

Q.     How  much  before? 

A.  Just  a  few  days.  I  w^ould  say  a  week  or 
ten  days. 

Q.     Describe  what  occurred. 

A.  Mr.  Moyle  came  up  to  me  and  said,  '^I  am 
taking  up   the   trucks" — Mr.   Gilbert   Moyle — and 
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Jie  said,  "You  don't  need  to  think  that  Union  but- 
ton you  are  wearing  is  going  to  do  you  any  good 
up  there  with  their  bunch",  and  I  said,  "Won't 
itf  What  if  we  get  your  bunch  to  join*?" — the 
bunch  at  Pocatello — and  he  said,  "If  you  do,  I 
will  can  every  one  of  them". 

Q.     Did  you  say  anything  further"? 

A.  I  said, — just  let  me  think  a  minute — I  said, 
""What  will  you  do  for  drivers'?  They  are  kind 
of  scarce."  And  he  said,  "I  can  get  plenty  of 
drivers,  and  if  I  can't,  I  will  hire  a  bunch  of  old 
women  to  drive  them." 

Q.     Did  that  conclude  your  conversation"? 

A.     Yes.  [737] 

Q.  You  testified  that  following  October  10th  you 
were  on  the  payroll  of  the  Idaho  Refining  Com- 
pany driving  trucks  under  Mr.  Stiff? 

A.     Yes. 

Q.  Were  you  working  out  of  Baker  all  that 
time"?  A.     Yes,  sir. 

Q.     How  long  did  that  arrangement  continue  ? 

A.  From  October  until  about  the  13th  or  15th 
of  July  of  1942. 

Q.  Did  you  hear  anything  in  regard  to  a  change 
in  your  work  in  the  early  part  of  January"? 

A.     Yes,  sir. 

Q.     What  did  you  hear? 

A.  Mr.  Stiff  informed  us  that  the  Inland  Em- 
pire Company  was  going  to  quit  operating  trucks 
and  the  Idaho  Refining  Company  was  going  to  take 
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them   over    right    away.      Did    I    say    October    or 

January  ? 

Q.     You  said  January. 

A.     No,  that  was  what  took  place  in  October. 

Q.     Well,  what  occurred  in  January? 

A.  In  January  Mr.  Stiff  informed  us  drivers 
that  we  were  going  to  move  the  trucks  up  to  work 
out  of  Pocatello  and  we  would  be  stationed  in 
Gooding,  Idaho. 

Q.  Would  you  state  about  what  time  in  Janu- 
ary you  first  heard  this*?  [738] 

A.     Approximately  the  first  part  of  January. 

Q.     Did  you  get  the  trucks  ready? 

A.     Yes,  sir. 

Q.  Do  you  recall  any  conversation  with  Mr. 
Stiff  immediately  prior  to  your  leaving? 

A.    Yes,  sir. 

Q.     Where  did  this  conversation  occur? 

A.  It  happened  in  Mr.  Stiff's  service  station  in 
Baker. 

Q.    About  what  time  was  it? 

A.     Time  of  day? 

Q.    Well 

A.  It  was  just  before  the  middle  of  January 
along  about  the  11th  or  12th  of  January. 

Q.     Who  else  was  present? 

A.     There  were  four  of  we  drivers  there. 

Q.     Who  were  these  drivers? 

A.  Lester  Peck  was  one — I  will  have  to  think 
a  minute — Dewey  Ray  was  another.  I  can't  think 
of  the  other  one  now. 


626  National  Labor  Relations  Board 

(Testimony  of  Loren  R.  McBride.) 

Q.     There  was  one  more  driver? 

A.     Yes,  there  was  four  of  us. 

Q.  Who  was  employing  these  drivers  at  that 
time? 

A.  They  had  been  on  the  Inland  Empire  Re- 
fining Company — we  went  on  the  Idaho  Refining 
Company  at  that  time  in  January. 

Q.  Had  they  been  doing  the  same  sort  of  work 
you  had  been  doing  out  of  Baker?  [739] 

A.     Yes,  sir. 

Q.  And  were  being  paid  by  the  Idaho  Refining 
Company  ?  A.     Yes. 

Q.  And  working  under  the  direction  of  Mr. 
Stiff?  A.     Yes,  sir. 

Q.  Tell  us  what  conversation  took  place  at  the 
time. 

Mr.  Moyle:  We  object  to  that  on  the  ground 
it  is  two  or  three  months  after  the  discharge  of 
the  drivers  referred  to  in  the  complaint. 

Mr.  Penfield:  It  isn't  specifically  alleged  in  the 
complaint. 

Trial  Examiner  Riemer:  Overruled.  Off  the 
record. 

(Discussion  off  the  record.) 

Q.     (Mr.  Penfield)     Will  you  tell  us  what  oc- 
curred in  this  conversation? 
A.    With  Mr.  Stiff? 

Q.     Yes.  A.     Mr.  Stiff 

Mr.  Moyle:     My  objection  goes  to  the  whole  line. 
Trial    Examiner    Riemer:     Yes,    let    the    record 
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show  a  standing  objection  to  the  entire  line  of  in- 
quiry and  an  exception  to  my  adverse  ruling. 

Q.     (By  Mr.  Penfield)     Go  ahead. 

A.  Mr.  Stiff  had  a  long  distance  call  and  after 
he  had  the  conversation  he  turned  to  us  and  said 
he  had  talked  to  Mr.  [740]  Gilbert  Moyle  at  Poca- 
tello  and  he  said  we  were  to  come  from  Jerome 
to  Gooding  and  work  out  of  Pocatello  and  our  pay 
was  to  be  $175  a  month.  He  said  he  didn't  want 
to  pay  different  wages  to  us  than  he  did  the  ones 
up  here  in  Pocatello.  Incidentally,  we  were  draw- 
ing union  pay  out  of  Baker.  This  other  arrange- 
ment wasn't  union  pay.  Mr.  Stiff  informed  us  Mr. 
Moyle  said  that  we  were  not  to  mention  union  in 
any  way,  shape  or  form  and  not  to  associate  with 
them — with  the  drivers  at  Pocatello  in  that  ca- 
pacity. 

Q.     Did  he  say  anything  else? 

A.     That's  all. 

Q.  Did  he  refer  to  any  difficulties  with  the 
union*?  A.     I  don't  understand. 

Q.  Did  he  refer  to  any  difficulties  he  had  had 
with  the  union?  A.     Yes,  sir. 

Mr.  Moyle:  I  object  to  that  as  leading  and 
suggestive. 

Trial  Examiner  Riemer:     Overruled. 

Q.     (By  Mr.  Penfield)     Go  ahead. 

A.  Mr.  Stiff  told  us  that  Mr.  Gilbert  Moyle 
said  that  he  had  had  some  trouble  with  the  laborers 
in  the  union  capacity,  and  he  didn't  want  that  to 
occur  again.     That's  why  we   were   instructed  to 
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keep  our  mouths  closed  about  union  wages  and  af- 
fairs and  various  points  of  the  union. 

Q.     Did  that  conchide   the   conversation'?   [741] 

A.     Yes,  sir. 

Q.     Did  you  proceed  to  Gooding  after  thaf? 

A.     Yes,  we  agreed  to  that. 

Q.     You  say  you  agreed  to  that. 

A.  We  agreed  to  accept  that  wage  and  come 
and  keep  our  mouths  closed. 

Q.     Then  you  proceeded  to  Gooding? 

A.     Yes. 

Q.     How  many  drivers'?  A.     Five.  [742] 

Cross  Examination 

Q.  Did  you  ever  during  the  period  of  time  you 
worked  for  Mr.  Stiff  personally  pull  gas  out  of  the 
Pocatello  Refinery'?  A.    Yes. 

Q.     While  you  were  working  for  Mr.  Stiff'? 

A.     Yes. 

Q.  And  you  became  acquainted  with  the  Idaho 
Refining  Company  truck  drivers'?  A.     Yes. 

Q.  And  you  knew  them  while  you  worked  for 
Stiff  and  before  you  went  to  work  for  the  Inland 
Empire  Refining  Company?  A.     Yes.  [751] 

Q.  And  you  knew  them  while  you  were  working 
for  the  Idaho  Refining  Company*? 

A.     In  1941  or  previous? 

Q.     Well,  both.  A.     I  did,  both. 

Q.  And  you  knew  them  at  the  same  time  you 
were  driving  for  the  Husky,  did  you  not? 

A.     Yes. 
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Q.  All  the  driving  you  did  for  the  Husky 
brought  you  into  the  territory  supplied  likewise 
by  the  Idaho  Refining  Company? 

A.  Yes,  and  incidentally  we  hauled  to  the  Idaho 
Refining  Company.  [752] 

Q.  (By  Mr.  Moyle)  Now,  when  you  first  came 
to  work  for  the  Idaho  Refining  Company  on  Oc- 
tober 10,  1941,  you  belonged  to  the  Union? 

A.    Yes,  sir. 

Q.  And  you  were  hired  by  the  Idaho  Refining 
Company  and  were  wearing  a  Union  button  at  that 
time?  A.     Yes,  sir. 

Q.  And  from  then  on  until  January  15th  you 
made  your  headquarters  in  Baker? 

A.    Yes,  sir. 

Q.  And  operated  from  Baker  into  the  Boise 
teritory?  A.     Yes,  sir.  [753] 

Q.  At  the  same  time  you  were  hauling  into 
Boise  there  were  trucks  coming  from  the  Pocatello 
area  into  Boise  with  other  products? 

A.     Yes. 

Q.     You  met  these  truck  drivers  in  Boise  ? 

A.     Occasionally,  yes. 

Q.     You  knew  them?  A.     Some  of  them. 

Q.     And  they  knew  you?  A.     Yes. 

Q.     And  they  knew  you  belonged  to  the  Union? 

A.    Yes. 

Q.  And  up  to  that  time  you  had  just  as  much 
opportunity  to  discuss  Union  matters  with  them 
if  you  desired?  A.     I  did. 

Q.     And  nobody  had  ever  restrained  or  restricted 
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you  or  made  any  suggestion  to  you  that  it  would 
be  against  the  wishes  of  the  management  if  you 
discussed  union  matters  with  them?  A.     No. 

Q.  Did  Mr.  Moyle  say  what  he  did  to  you  in 
Boise  joking  with  you?  A.     What? 

Q.     Was  he  in  a  jovial  mood? 

A.     Well,  he  canned  all  the  drivers.   [754] 

Q.  I  am  not  asking  you  whether  or  not  he 
canned  all  the  drivers,  I  am  asking  you  whether 
when  you  had  this  conversation  with  Mr.  Moyle  in 
Boise  in  the  fall  of  1941,  were  you  and  Mr.  Moyle 
joking  with  each  other — kidding? 

A.  No,  sir,  and  by  my  answer  I  feel  he  meant 
what  he  said. 

Q.  You  don't  think  he  was  kidding  when  he 
said,  according  to  your  statement,  "I  will  get  some 
old  women  if  necessary" — you  thought  he  was 
serious?  A.     Why,  sure. 

Q.     And  he  wasn't  joking  or  kidding  with  you? 

A.     No. 

Q.     Was  anybody  present  then. 

A.  There  were  men  in  the  i^lant.  I  don't  know 
that  they  heard. 

Q.     Who  were  in  the  plant? 

A.  Well,  Boy  Williams  for  one  and  Mr.  Cor- 
nia,  one  of  the  drivers. 

Q.  Is  that  Roy  Williams  who  worked  for  the 
Idaho  or  the  Roy  Williams  who  worked  for  the  In- 
land? A.     He  worked  for  the  Idaho.  [755] 
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was  called  as  a  witness  by  and  on  behalf  of  the 
Respondent,  being  first  duly  sworn,  and  testified 
as  follows: 

Direct  Examination 

Q.     (By  Trial   Examiner   Riemer)     State   your 
name,  please.  A.     Frank  Copening. 

Q.     Where  do  you  live,  or  where  are  you  sta- 
tioned now?  A.     Camp  Callan,  California. 

Q.     You   are   a    Captain   in   the   United    States 
Army  at  the  present  time,  I  understand? 

A.     Yes,   sir.   [763] 

Q.     Since  when? 

A.     I  have  had  my  commission  since  June  29, 
1935. 

Q.     When  did  you  enter  into  active  service  in 
the  army?  A.     June  10,  1942. 

Q.     Prior  to  June  10,  1942,  where  were  you  liv- 
ing? A.     Pocatello,  Idaho. 

Q.     For  what  period  of  time  had  you  been  liv- 
ing in  Pocatello  ?  A.     From  December  1,  1940. 

Q.     Until  your  entrance  into  the  Army? 

A.     Yes,  sir. 

Q.     Prior  to  December  10,  1940,  where  did  you 
live?  A.     Boise,  Idaho. 

Q.     How  long  had  you  lived  in  Boise? 

A.     Since  June  1,  1938. 

Q.     Have  you  heretofore  been  employed  by  the 
Idaho   Refining   Company?  A.     I   have. 

Q.     When  did  you  enter  into  the  employ  of  that 
company?  A.     June  1,  1938. 

Q.     At  what  point?  A.     At  Boise,  Idaho. 
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Q.     And  in  what  capacity  1 

A.     As  a  salesman. 

Q.  As  a  salesman,  did  you  have  any  super- 
visory powers?  A.     I  did  not.  [764] 

Q.  While  you  were  a  salesman  for  the  Idaho 
Eefining  Company  where  did  you  live? 

A.     At  Boise,  Idaho. 

Q.  How  long  did  you  occupy  that  position  and 
live   in  Boise?  A.     Until   December   1,   1940. 

Q.  While  you  w^ere  living  in  Boise,  Idaho,  did 
you  become  a  member  of  the  Idaho  Refining  Com- 
pany employees 

Trial  Examiner  Riemer:  Call  it  the  associa- 
tion, w^e  will  understand. 

Q.  (By  Mr.  Merrill) :  All  right,  the  associa- 
tion? A.     Yes,  I  did. 

Q.  Do  you  understand  what  I  mean  by  the  as- 
sociation— the  labor  association?  A.     I  do. 

Q.  When  did  you  become  a  member  of  this 
association  ? 

A.  As  I  recall,  shortly  after  I  started  working 
for  the  company. 

Q.  Was  that  before  you  came  to  Pocatello  to 
live?  A.     It  was. 

Q.  While  you  were  living  in  Boise  did  you  ever 
have  occasion  to  visit  Pocatello? 

A.     On  occasions. 

Q.  During  that  period  of  time  did  you  have 
occasion  to  attend  any  of  the  meetings  of  the  em- 
ployees of  the  Idaho  [765]  Refining  Company,  or 
this  association?  A.     Yes,  I  did. 
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Q.     How  many"?  A.     One. 

Q.     Which  meeting  did  you  attend? 

A.     I  attended  the  meeting  when  Mr.   Rosqvist 
talked  to  the  employees. 

Q.     Do  you  remember  about  when  that  was? 

A.  Well,  to  the  best  of  my  recollection  it  was 
the  latter  part  of  1938  or  the  first  part  of  1939. 

Q.     In  Pocatello  ?  A.     In  Pocatello. 

Q.     Have  you  been  here  during  the  hearing? 

A.     Yes,  I  have. 

Q.  Is  that  the  meeting  to  which  several  witnesses 
have  referred,  if  you  know? 

A.     I  believe  it  is  the  meeting,  yes. 

Q.  How  did  you  happen  to  be  present  at  that 
meeting  ? 

A.  Well,  on  occasions  I  came  to  Pocatello.  My 
territory  was  as  far  as  Burley  and  I  would  be 
called  in  and  I  happened  to  be  in  on  that  occasion 
and  they  informed  me  there  was  a  meeting  in  the 
office — in  talking  with  the  boys — so  I  drove  out 
that  evening  and  attended  the  meeting. 

Q.  Did  you  come  especially  for  that  meeting, 
or  attended  as  an  incident  of  your  being  here  ?  [766] 

A.     An  incident  of  my  being  here. 

Q.  Well,  relate  just  what  occurred  at  the  meet- 
ing. 

Trial  Examiner  Riemer:  I  understand  the  wit- 
ness was  a  salesman  at  that  time. 

The;  Witness :     Yes,  sir. 

Q.  (By  Mr.  Merrill)  :  And  at  that  time  I  un- 
derstand you  had  no  supervisory  powers  whatever? 
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A.     That  is  correct. 

Q.  All  right,  explain  the  happenings  of  the 
meeting,  Mr.  Copening. 

A.  Well,  as  I  recall,  the  meeting  took  place  in 
the  evening  sometime  between  7 :30  and  8 :00  o  'clock 
and  I  arrived  in  the  officQ,  and  there  were  quite 
a  number  of  the  employees  there  and  we  met  in 
one  of  the  front  offices  and  Mr. 

Q.  At  this  point  could  you  give  us  an  estimate 
of  the  number  of  the  employees  that  were  there? 

A.     Well,  I  would  say  between  40  and  45. 

Q.     And  where  did  you  meet? 

A.     In  the  front  office. 

Q.  The  front  office  of  the  Idaho  Refining  Com- 
pany— on  the  property? 

A.     On  the  property,  yes. 

Q.  Who  aside  from  the  employees  came  into  the 
meeting?  A.     Mr.  Webb.  [767] 

Q.     Who  was  Mr.  Webb  ? 

A.     He  was  secretary  of  the  company. 

Q.     Where  is  he  at  the  present  time  ? 

A.     He  is  in  the  Army. 

Q.  Now,  tell  me  who  else  was  there  aside  from 
the  employees. 

A.  There  was  Mr.  Webb  and  Mr.  Rosqvist  and 
one  other  gentleman. 

Q.     Do  you  know  who  was  with  Mr.  Rosqvist  ? 

A.     I  don't  recall  his  name. 

Q.     Then  what  happened  ? 

A.  Well,  Mr.  Webb  introduced  Mr.  Rosqvist  and 
the  other  gentleman  and  told  us  that  they  were 
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there  to  explain  the  union,   and  he  requested  we 
give  our  attention  to  them  and  it  was  immaterial 
to  him  what  action  we  took — we  could  join  or  we 
could  not  join. 

Q.     You  could  what? 

A.  We  could  join  or  we  did  not  have  to  join — 
that  the  meeting  was  held  at  the  request  of  Mr.  Ros- 
qvist,  and  to  pay  attention  to  what  he  had  to  say. 

Q.  Did  Mr.  Webb  say  anything  about  the  mem- 
bers exercising  their  own  free  agency  in  that  matter  ? 

A.     He  said  whatever  we  did  was  up  to  us. 

Q.    And  what  did  Webb  do  ? 

A.     He  left  the  meeting. 

Q.     Then  what  happened?  [768] 

A.     Mr.  Rosqvist  took  the  floor  and  talked  to  us. 

Q.  Did  the  other  gentleman  speak,  if  you  re- 
member ? 

A.  I  don't  recall  that  he  did.  However,  he  may 
have. 

Q.     And  how  long  did  Mr.  Rosqvist  speak? 

A.     I  would  say  thirty  minutes. 

Q.     Following  his  talk,  were  there  questions? 

A.     He  asked  us  if  we  had  any  questions. 

Q.     And  what  was  said? 

A.     There  w^as  some  questions  asked  him. 

Q.     Then  what  occurred? 

A.  He  left  the  meeting  and  there  was  a  general 
discussion  among  those  present. 

Q.  Following  the  discussion,  what  occurred — 
just  a  moment,  when  he  left  the  meeting  did  the 
other  gentleman  you  referred  to  who  was  with  him 
leave?  A.    Yes,  they  did — both  of  them  left. 
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Q.  After  they  left,  was  there  anyone  in  the  meet- 
ing other  than  the  employees  of  the  company  ? 

A.     There  was  not. 

Q.  Then  what  occurred  after  Mr.  Rosqvist  and 
his  companion  left  and  a  discussion  was  had  among 
the  members  % 

A.  We  voted  as  to  whether  or  not  we  wanted  to 
join  the  union. 

Q.     Do  you  recall  the  result  of  that  vote  ? 

A.     It  was  unanimous  that  we  did  not.  [769] 

Q.  Was  there  some  for  joining,  if  you  recall — 
I  believe  some  witness  said  two  or  three 

A.  Well,  it  was  practically  unanimous.  I  be- 
lieve there  was  one  or  two  or  perhaps  three  votes 
in  favor  of  a  union. 

Q.     Who  presided  at  the  meeting  ? 

A.  Well,  I  can't  recall  at  this  time  because  it 
was  the  first  meeting  I  had  attended  and  my  trips 
to  Pocatello  had  been  so  infrequent  that  I  didn't 
know  them  very  well. 

Q.  State  whether  or  not  Mr.  Webb  made  any 
statement  in  substance  or  effect  that  it  wasn't  neces- 
sary that  you  join  any  union  because  the  company 
had  an  association  or  that  there  was  an  association 
there  that  they  could  join  if  they  wanted  to? 

Mr.  Penfield:  We  object  to  that  as  a  very  lead- 
ing question. 

Mr.  Merrill:     Well,  I  am  directing  the  witness' 
testimony  to  some  testimony  heretofore  introduced. 
It  is  necessary  to  be  somewhat  leading. 
Trial  Examiner  Riemer:     Overruled. 
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Mr,  Leicht:  I  don't  think  that  that  is  a  very 
good  quotation  of  the  testimony. 

Trial  Examiner  Riemer:     Read  the  question. 
(Last  question  read  by  reporter.) 

Q.  (By  Mr.  Merrill)  :  And  that  the  company 
could  do  as  much  for  them  as  a  union?  [770] 

A.     I  recall  no  such  statement  by  Mr.  Webb. 

Q.     Either  in  substance  or  effect  ? 

A.     That  is  correct. 

Q.  Following  that  meeting  I  assume  you  went 
back  to  Boise?  A.     The  next  day. 

Q.  Did  you  continue  your  membership  in  the 
association?  A.     I  did. 

Q.  Then  you  came  to  Pocatello,  I  understand, 
in  the  fall  of  1940?  A.     December. 

Q.  And  when  you  came  to  Pocatello,  what  po- 
sition did  you  assume  at  the  Idaho  Refining  Com- 
pany? A.     I  was  promoted  to  Secretary. 

Q.     When  did  you  assume  the  office  of  Secretary  ? 
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December  10,  1940. 
And  held  the  office  until- 
June  10th  of  this  year. 
1942?  A.     1942. 


Now,  during  that  period  of  time  did  you  main- 
your  membership  in  the  association? 
I  did. 

Did  you  ever  attend  any  of  the  meetings? 
I  did  not. 

Did  you  ever  attend  any  of  the  committee 
meetings?  [771]  A.     I  did  not. 

Q.     Did  you  ever  take  any  part  in  the  activities 
of  this  association?  A.    No,  sir. 
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Q.     Why  did  you  maintain  your  membersliip? 

A.  Well,  I  had  started  as  a  member  and  I  main- 
tained it  for  the  benefits. 

Q.     To  what  benefits  do  you  make  reference  % 

A.     To  the  sick  benefits. 

Q.     Had  you  continuously  paid  your  dues? 

A.    Yes,  sir. 

Q.  And  I  understand  there  were  certain  sick 
benefits  available  to  those  who  had  paid  their  dues? 

A.     There  were. 

Q.  Now,  during  that  period  of  time,  while  you 
were  secretary,  did  you  ever  have  any  contacts  with 
the  association  or  its  members  or  committees 

A.     No. 

Q.     In  any  business  way  ?  A.     No,  I  did  not. 

Q.  To  your  knowledge,  was  there  ever  any  at- 
tempt on  the  part  of  the  officers  of  the  company  or 
yourself  to  in  any  sense  influence  anything  that  that 
association  or  its  members  did  or  attempted  to  do? 

Mr.  Penfield:  I  object  to  that  on  the  ground  it 
calls  [772]  for  a  conclusion  of  the  witness. 

Trial  Examiner  Riemer:     I  will  permit  it,  as  I 
have  permitted  similar  questions  before,  and  over- 
rule the  objection.    I  will  be  consistent  and  over- 
rule the  objection  again.   Read  the  question. 
(Last  question  read  by  reporter.) 

A.     There  was  not. 

Q.  (By  Mr.  Merrill)  :  Now,  your  duties  as  sec- 
retary, did  you  remain  constantly  in  the  office  or 
were  you  outside  % 

A.     I  was  outside  the  office  quite  a  good  deal. 
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Q.  What  percentage  of  your  time  would  be  out- 
side the  office? 

A.     I  would  say  at  least  two  days  a  week. 

Q.     And  where  would  j^ou  be  ? 

A.     All  over  the  state. 

Q.     How  did  you  travel?  A.     By  car. 

Q.     Did  you  know  the  drivers  of  the  trucks'? 

A.     I  did. 

Q.  Did  you  intercept  them  or  meet  them  on  your 
travels  on  the  highways?  A.     Yes. 

Q.     Relate  what  you  saw  at  various  times? 

A.  Well,  without  exception  when  I  would  leave 
Pocatello  and  leave  for  Boise  or  Salmon  City  or 
West  Yellowstone  or  [773]  Salt  Lake,  I  would  pass 
our  trucks.  Very  often  I  would  wave  my  hand  and 
stop  the  truck  and  ask  the  driver  where  he  was 
going  or  where  he  had  been,  and  I  would  see  them 
stopped  in  front  of  cafes  along  the  road  and  when 
I  would  see  one  of  our  trucks  I  would  stop  and  go  in. 
I  always  stopped  when  I  saw  them  changing  a  tire 
or  if  there  was  any  trouble  with  the  truck,  and  I 
would  talk  with  them,  and  on  some  occasions  I 
would  tell  them  to  hurry  back  to  the  plant,  that  we 
needed  the  trucks,  and  on  other  occasions  I  would 
tell  them  when  I  passed  them  to  slow  down  and  on 
some  occasions  I  would  ask  them  why  they  were 
in  the  cafe  or  why  they  were  stopped,  that  we  needed 
the  trucks  at  the  plant  and  to  get  back. 

Q.  What  observations  have  you  made,  if  any,  of 
the  various  drivers  visiting  hamburger  stands,  beer 
stands  and  other  places  ? 
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A.  We  had  some  trouble  with  the  drivers  stop- 
ping too  long  in  hamburger  stands  and  we  told  them 
at  one  of  our  meetings  that  we  wanted  them  to  eat 
their  breakfast  or  dimier  before  they  reported  to 
work  so  it  wouldn't  be  necessary  for  them  to  stop 
after  they  had  only  traveled  25  or  50  miles  from  the 
plant. 

Q.  What,  if  you  know,  would  occur  after  they 
had  spent  time  in  these  places? 

A.  Well,  they  would  gun  their  truck  and  try 
to  make  up  lost  [774]  time. 

Q.     What  do  you  mean  by  gunning  the  truck? 

A.     Well,  operate  it  at  a  high  rate  of  speed. 

Q.  What  is  the  fact  as  to  whether  or  not  you 
had  criticized  drivers  for  that  practice? 

A.  I  had  criticized  them  for  that  on  the  road 
and  we  had  also  taken  it  up  at  our  meetings. 

Q.     To  what  meetings  do  you  refer? 

A.     The  meetings  we  held  with  the  drivers. 

Q.     How  often  would  these  meetings  occur? 

A.  Well,  I  would  say  the  meetings  occurred  ap- 
proximately one  every  two  months,  sometimes  maybe 
a  little  oftener,  and  sometimes  not  quite  so  often. 
It  depended  a  good  deal  on  the  occasion  that  required 
the  calling  of  the  meeting. 

Q.     At  the  meetings,  who  were  usually  present? 

A.  Well,  the  drivers  that  were  in  and  available 
for  the  meeting,  and  Mr.  Moyle  was  there,  and  Mr. 
Kermit  Eice  attended  most  of  the  meetings  and  I 
attended  most. 

Q.    What  was  the  purpose  of  the  meetings? 
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A.  To  instruct  the  drivers  in  wliat  we  wanted 
them  to  do,  calling  their  attention  to  certain  facts 
and  sometimes  we  had  complaints  from  the  cus- 
tomers. 

Q.     Was  there  a  general  course  of  instruction"? 

A.  No,  there  was  not.  We  talked  about  several 
things. 

Q.  What  if  anything  was  ever  said  at  these  meet- 
ings con-  [775]  cerning  accidents'? 

A.  Well,  that  was  brought  up  when  we  informed 
them  that  we  were  not  able  to  replace  trucks  when 
they  were  wrecked  and  that  it  was  always  a  loss 
suffered  by  the  company  regardless  of  our  insur- 
ance, and  we  wanted  them  to  drive  carefully,  take 
all  the  time  necessary  and  to  take  no  unnecessary 
chances  and  to  handle  the  truck  as  if  it  was  their 
own  car  so  that  it  would  last. 

Q.  How  frequently  were  the  drivers  given  this 
warning  or  advice? 

A.  I  would  say  that  while  I  was  in  the  office  we 
held  the  meetings  at  least  every  two  months — there 
would  be  at  least  six  meetings  during  the  year.  It 
could  have  been  six  or  seven  or  it  could  have  been 
five  but  I  would  say  every  two  months  at  least. 

Q.  Do  you  recall  instances  where  any  specific 
caution  was  given  or  anything  said  about  the  danger 
of  continuing  the  practices  that  you  have  men- 
tioned ? 

A.  Yes,  we  have  told  the  drivers  that  while  we 
like  them  all  and  we  were  apparently  getting  along 
very  nicely,  and  their  trucks  were  doing  a  good  job, 
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we  couldn  't  stand  to  have  wrecks  because  of  the  fact 
the  law  required  us  to  keep  our  trucks  insured,  and 
without  insurance,  regardless  of  the  equipment  we 
had  or  the  drivers,  we  couldn't  roll  the  trucks.  [776] 
Q.  Do  you  recall  any  instance  where  anything 
was  said  to  the  drivers  at  any  of  these  meetings  or 
individually  touching  the  possible  cancellation  of 
the  insurance  if  these  accidents  continued? 

A.     It  was  discussed  at  the  meeting.  I  recall  one 
definite  occasion  after  a  serious  accident  w^e  had. 
Q.     Where?  A.     At  Malta. 

Q.    Who  was  the  driver?  Mr.  Henricksen? 
A.     I  think  that  was  his  name. 
Q.     All  right. 

A.  That  the  insurance  wouldn't  let  us  have  very 
many  of  those  wrecks,  that  they  would  cancel  us  out 
and  that  we  just  could  not  have  them. 

Trial  Examiner  Riemer:  Is  that  what  you  told 
the  truck  drivers? 

The  Witness:  Yes,  sir,  we  just  could  not  have 
the  wrecks,  it  would  put  us  out  of  business  if  we 
didn't  have  insurance,  and  the  safety  measures  and 
the  speed  of  trucks  was  discussed  at  all  of  those 
meetings,  whenever  we  met.  Regardless  of  what- 
ever else  we  had  to  talk  to  them  about,  we  stressed 
that. 

Q.  What  type  of  insurance  did  the  company 
carry  during  the  two  years  preceding  November, 
1941? 

A.  We  had  a  public  liability  and  property  dam- 
age, and  fire  [777]  and  theft 
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Q.     Collision? 

A.  Yes,  and  comprehensive,  and  the  property 
damage  had  a  deductible  feature. 

Q.     What  was  the  deductible  feature? 

A.     $100  on  trucks  and  $100  on  trailers. 

Q.  Explain  more  fully  what  that  would  mean 
if  there  w^as  an  accident  to  the  truck  and  the  trailer. 

A.  When  the  truck  was  damaged,  the  first  hun- 
dred dollars  of  the  damage  was  paid  by  the  com- 
pany, and  the  balance 

Q.     You  mean  by  the  Idaho  Refining  Company? 

A.  Yes,  and  the  balance  was  supposed  to  have 
been  paid  by  the  insurance  company. 

Q.     Was  that  collision  insurance? 

A.  That  was  property  damage,  to  our  trucks. 
We  had  collision  insurance  protecting  the  property 
of  other  people. 

Q.     That  was  in  the  same  policy? 

A.     It  was  all  in  the  same  policy. 

Trial  Examiner  Eiemer:  That  is,  the  collision 
insurance  was  also  $100  deductible — had  a  $100  de- 
ductible clause  ?  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Riemer :     On  the  re<!ord. 

Q.  (By  Mr.  Merrill) :  Mr.  Copening,  assume 
there  was  an  accident  in  which  a  company  truck 
and  a  company  trailer  [778]  attached  to  the  truck 
were  each  damaged  in  excess  of  $100  to  each,  which 
damage  was  due  to  a  collision  or  a  contact  with  some 
object  or  other  item  of  property,  what  would  be  the 
requirement — what  were  the  requirements  of  the 
policy  touching  on  the  loss? 
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A.  If  the  loss  amounted,  we  will  say  for  exam- 
ple, $300,  they  would  deduct  $200— $100  for  the 
truck  and  $100  for  the  trailer  and  we  would  be  en- 
titled to  $100. 

Q.  That  is,  you  assume  the  loss  on  the  auto- 
mobile would  be  $50,  or  the  truck,  and  the  loss  on 
the  trailer  would  be  $200,  what  would  be  the  de- 
ductions that  would  be  necessary  for  the  company 
to  pay? 

A.  On  the  truck  we  would  pay  the  $50,  on  the 
trailer  we  would  pay  the  first  hundred,  and  be  enti- 
tled to  reimbursement. 

Q.     For  the   balance? 

A.     For  the  balance. 

Q.  When  accidents  occurred,  what  did  you  do 
with  reference  to  making  reports  ? 

A.  Well,  when  the  accident  would  happen,  they 
woidd  call  up  on  the  phone,  the  truck  driver  would 
if  he  could  get  to  a  phone,  or  at  least  it  was  brought 
to  my  attention,  and  I  would  call  Mr.  Turner. 

Q.     Who  is  Mr.  Turner? 

A.  Mr.  Turner  is  our  insurance  agent  here  in 
Pocatello. 

Q.     What  are  his  initials— R.  S.  Turner?  [779] 

A.  R.  S.  Turner.  The  usual  procedure  was,  he 
would  say,  "Who  is  the  driver  involved?"  And  I 
would  tell  him  and  he  would  say,  "Have  him  come 
down  to  my  office"  or  "Is  he  out  at  the  plant?" 
And  if  he  was  out  at  the  plant  he  would  come  out 
and  interview  the  driver  out  there,  and  from  then 
on  the  adjuster  would  come  out  and  they  would  ad- 
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just  the  loss,  decide  on  whether  it  would  be  fixed 
in  our  shop  or  taken  to  some  other  shop,  and  those 
details  on  adjustments  from  then  on  were  handled 
by  Mr.  Moyle.  [780] 

Q.  Who  was  carrying  the  insurance  up  until  No- 
vember 13,  1941— along  in  there— 1941  ?  [785] 

A.     The  Firemen's. 

Q.     The  Firemen's? 

A.     The  Firemen's  Insurance  Company. 

Q.  Was  the  Metropolitan  Insurance  Company 
likewise  interested? 

A.     Yes,  there  are  two  names. 

Q.    A  joint  policy? 

A.  Yes,  a  joint  policy.  We  always  referred  to 
it  as  the  Firemen's. 

Q.     Was  that  policy  discontinued? 

A.     It  was. 

Trial  Examiner  Riemer:  Excuse  me  for  inter- 
rupting. Are  there  two  policies  involved,  a  colli- 
sion policy  and  a  property  damage  policy  or  did 
one  cover  both? 

The  Witness:     One  covers  both. 

Trial  Examiner  Riemer :     Will  you  clear  that  up  ? 

Q.  (By  Mr.  Merrill) :  Do  you  know  the  names 
of  the  companies  that  issued  the  policy  to  which  you 
make  reference? 

A.     Well,  I  know  it  if  I  heard  it. 

Q.  Do  you  know  whether  or  not  it  was  the  Fire- 
men 's  Insurance  Company  of  Newark,  New  Jersey  ? 

A.     That  I  would  say  is  the  name  of  it. 
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Q.  And  also  the  Metropolitan  Indemnity  Com- 
pany^ or  some  such  name  as  that? 

A.     There  were  two  names  on  the  policy.  [786] 

Q.  I  hand  you  Board's  Exhibit  22  and  ask  you 
to  read  the  names  on  the  bottom  of  that. 

A.  Firemen's  Insurance  Company,  Newark,  New 
Jersey,  and  Metropolitan  Casualty  Company  of  New 
York,  New  York. 

Q.  Are  those  the  companies  that  carried  that 
insurance?  A.     They  are. 

Q.  Now,  did  the  one  policy  issued  by  those  two 
companies  cover  all  the  items  of  loss  to  which  you 
have  referred,  namely,  collision,  property  damage, 
fire  and  theft  and  public  liability  and  comprehen- 
sive? 

A.     Yes,  the  one  policy  covered  them  all. 

Mr.  Leicht:  It  seems  to  me  the  insurance  policy 
itself  is  the  best  evidence. 

Mr.  Merrill:  Yes,  we  will  do  what  we  can  with 
that  later. 

Q.  (By  Mr.  Merrill)  :  Does  the  company,  if  you 
know,  have  that  policy  now  ? 

A.  No,  that  policy  was  returned  as  far  as  I 
know. 

Q.     To  the  issuing  agent? 

A.     To  the  agent. 

Q.     When  was  it  returned? 

A.  Well,  sometime  between  the  15th  and  20th 
of  November,  I  believe. 

Q.     Of  what  year?  A.     1941.  [787] 

Q.     Now,  I  call  your  attention  to  Board's  Ex- 
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liibit  22  and  ask  you  if  you  have  ever  seen  that 

before?  A.     Yes,  I  have. 

Q.     When  was  it  first  called  to  your  attention? 

A.     It  was  laid  on  my  desk  November  10th. 

Q.     What  year?  A.     1941. 

Q.     What  did  you  do  with  it? 

A.  I  immediately  after  reading  it  took  it  in  to 
Mr.  Moyle. 

Q.  Had  you  heard  any  warnings  that  such  can- 
cellation as  referred  to  in  the  telegram  might  occur  ? 

A.  I  had  heard  some — something  about  a  can- 
cellation if  our  losses  continued. 

Q.     Who  had  given  you  that  information? 

A.     Well,  our  agent,  Mr.  Turner. 

Q.     R.  S.  Turner  of  Pocatello? 

A.    Yes. 

Q.     What  had  he  said  to  you?  [788] 

A.  Well,  on  several  occasions  when  I  called  up 
Mr.  Turner  to  report  a  loss,  he  would  say,  ''This 
has  got  to  stop  or  you  will  be  without  insurance." 
He  said,  "You  can't  do  this  like  you  are,  something 
has  got  to  be  done",  or  words  to  that  effect  on  three 
or  four  or  five  occasions  at  least. 

Q.  Were  there  ever  any  comments  made  touch- 
ing the  discharge  of  drivers  ? 

A.  He  had  mentioned  that  if  our  drivers  were 
the  cause  of  our  accidents  we  should  get  rid  of  them. 

Q.  When  this  telegram  came,  I  understand  you 
took  it  in  to  Mr.  Moyle  ? 

A.     As  I  recall,  I  received  it  first. 

Q.     Then  after  it  was  taken  in  to  Mr.   Moyle, 


648  National  Labor  Relations  Board 

(Testimony  of  Frank  L.  Copening.) 
what  was  the  next  thing  if  you  remember  that  oc- 
curred with  reference  to  it"? 

A.  I  believe  that  I  called  Mr.  Turner  and  he 
said  he  had  received  one  too,  and  I  said,  "What  are 
we  going  to  do?"  And  he  said,  "I  don't  know." 
He  said,,  ''You  are  in  a  tough  spot."  [789] 

Q.     (By  Mr.  Merrill)  :     Then  whaf? 

A.  Well,  Mr.  Gilbert  Moyle  and  I  sat  down  and 
discussed  the  situation  and  I  advised  him  that  we 
could  not  keep  our  trucks  on  the  road  without  in- 
surance and  something  had  to  be  done,  and  be  done 
awfully  quick. 

Q.  At  this  point,  state  why  you  could  not  keep 
them  on  the  road  without  insurance. 

A.  It  is  against  the  I.C.C.  regulations  to  have 
your  trucks  on  the  highway  without  insurance. 

Q.     Unless  you  can  carry  the  insurance? 

A.  There  is  a  provision  that  you  can  carry  your 
own  insurance  if  your  financial  statement  is  suffi- 
cient to  support  it. 

Q.  Was  the  financial  statement  of  the  Idaho  Re- 
fining Company  sufficient  to  meet  the  requirements 
of  the  I.C.C.  rule? 

A.     No,  we  could  not  have  met  the  requirements. 

Q.  And  if  you  had  attempted  to  operate  those 
trucks  without  insurance,  what  would  have  been  the 
result  ? 

A.  Well,  we  would  have  been  just  put  out  of 
business.  We  couldn't  operate  them  without  insur- 
ance. 
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Q.  Then  what— did  you  and  Mr.  Moyle  further 
discuss  the  matter? 

A.  Oh,  we  discussed  it  there  all  day — all  morn- 
ing. 

Q.     Then  what  did  you  do? 

A.  As  I  recall,  Mr.  Gilbert  Moyle  said  that  he 
would  get  in  [790]  touch  with  Mr.  Henry  Moyle  and 
see  what  we  could  do. 

Q.  What  office  did  Mr.  Henry  Moyle  hold  in  the 
company  ? 

A.  Mr.  Henry  Moyle  was  the  vice-president  of 
the  company. 

Q.    And  general  counsel,  was  he  not  ? 
A.     And  general  counsel,  yes. 
Q.     Was  contact  made  with  him? 
A.     Contact  was  made  with  him  and  he  was  in 
Pocatello  on  the  13th. 

Q.     Of  what  month  ?  A.     November,  1941. 

Q.  What  time  did  he  come  to  Pocatello  on  that 
day? 

A.  Well,  as  I  recall,  I  first  saw  him  about  9:30, 
or  it  could  have  been  a  little  later  than  that,  even, 
I  am  not  just  sure  whether  it  was  in  the  morning 
or  the  afternoon. 

Q.  How  long  was  he  out  at  the  company's  plant 
if  he  came  out  there  ? 

A.  Oh,  he  was  there,  as  I  recall — he  was  there 
when  I  left.  I  would  say  he  was  there  three  or 
four  hours. 

Q.  While  he  was  there  did  you  have  any  confer- 
ences touching  this  matter  ?  A.     Yes,  we  did. 
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Q.     Who  engaged  in  those  conferences? 

A.  Mr.  Henry  Moyle,  Mr.  Gilbert  Moyle  and 
myself,  part  of  the  time. 

Q.  During  this  period  of  time  had  you  made 
inquiry  as  to  [791]  whether  or  not  you  could  replace 
your  insurance? 

A.     I  didn't  make  any  personally. 

Q.    Do  you  know  whether  others  had? 

A.  I  understood  that  attempts  were  made,  and 
being  made  to  obtain  other  insurance. 

Q.     And  that  was  attempted  by  whom? 

A.     Mr.  Henry  Moyle  and  Mr.  Gilbert  Moyle. 

Q.  But  you  personally  didn't  make  any  at- 
tempts? A.     I  made  no  attempts,  no,  sir. 

Q.  Did  they  make  any  comment  to  you  in  these 
conferences  as  to  their  ability  or  inability  to  get 
other  insurance? 

A.  They  said  they  were  having  a  tough  time  to 
get  it. 

Q.  Then  what  was  next  done  or  determined  on  if 
you  recall  in  this  conference  ? 

A.  Well,  after  discussion  back  and  forth — I  was 
taking  care  of  my  details  and  coming  in  and  out — 
Mr.  Henry  Moyle  informed  me  that  to  make  our- 
selves, to  put  ourselves  in  such  a  position  so  that  we 
could  get  insurance  we  would  have  to  get  a  new 
crew  of  drivers,  and  said  the  drivers  would  have  to 
be  discharged. 

Q.     Then  what  was  done  ? 

A.     The  drivers  were  discharged. 
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Q.  Wlien  was  the  determination  to  discharge  the 
drivers  arrived  at  or  made  ? 

A.     On  November  13,  1941.  [792] 

Q.     At  about  what  time,  if  you  recall  it? 

A.     I  would  say  in  the  afternoon,  as  I  recall. 

Q.  Mr.  Copening,  did  membership  in  any  union 
organization  or  Teamsters'  Local  440  or  any  other 
organization  have  anything  whatever  to  do  with 
the  determination  to  discharge  the  drivers? 

A.     It  did  not. 

Q.  Had  there  been  any  discussion  of  any  kind  or 
character  touching  their  membership  in  any  of  those 
organizations  ?  A.     Not  as  far  as  I  know. 

Q.  Was  there  any  such  discussion  at  any  time 
with  you  by  any  other  officer  of  the  company? 

A.     No,  sir. 

Q.     Or  anyone  coimected  with  the  company? 

A.     No,  sir. 

Q.  Would  you  say  then  that  union  membership 
had  absolutely  nothing  whatever  to  do  with  the  dis- 
charge of  these  drivers  or  the  determination  to  dis- 
charge them? 

Mr.  Leicht:  He  has  already  answered  it — I  ob- 
ject. 

Trial  Examiner  Riemer:  Overruled.  Answer  it 
again. 

A.     It  did  not. 

Q.  (By  Mr.  Merrill)  :  What  was  the  sole  rea- 
son for  the  discharge  ? 

A.     To  enable  ourselves  to  get  insurance  and  keep 
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the  company  going,  keep  our  trucks  on  the  road, 
without  which  we  [793]  would  have  been  out  of  busi- 
ness. 

Q.  Now,  what  next  then  occurred  after  you  had 
arrived  at  this  decision  to  discharge  the  employees 
or  the  truck  drivers,  how  was  it  handled  or  what 
was  then  done? 

A.  Kermit  Rice  was  called  and  advised  the  truck 
drivers  would  have  to  be  fired. 

Q.     Was  he  given  the  reason? 

A.  We  told  him  that  our  insurance  was  cancelled 
out. 

Q.     Who  told  him  that? 

A.  I  think  I  told  him  and  I  said,  you  will  fire 
the  truck  drivers  immediately.  That  was  the  13th. 
And  I  said,  "We  will  pay  them  to  the  15th",  which 
was  payday.  But  he  said,  "Well,  some  of  the 
drivers  are  out  of  town",,  and  I  said,  "Well,  send 
for  them  and  deadhead  them  in  and  we  will  cut 
them  off  just  as  quick  as  we  can,  because  we  only 
have  until  the  17th  to  get  insurance,  and  we  have  to 
keep  the  trucks  on  the  road."  I  told  him  I  would 
stay  in  the  office  that  night  until  9:30  or  10:00 
o'clock  and  in  case  any  truck  drivers  came  in  I 
would  tell  them  they  were  being  discharged. 

Q.     Did  they  come  in  that  night? 

A.  I  believe  three  came  in  that  night  but  I  am 
not  just  positive  of  that.  Some  of  them  came  in, 
however;  Mr.  Rice  discharged  them,  but  I  believe 
three  came  to  my  office. 

Q.     That  night,  on  the  13th? 
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A.     That  night,  on  the  13th.  [794] 

Q.     Do  you  recall  who  they  were  ? 

A.     I  don't  recall  the  names,  no. 

Q.  When  did  you  commence  making  out  their 
checks  ? 

A.  The  checks  were  started  the  morning  of  the 
14th. 

Q.    At  what  time? 

A.     I  would  say  about  8:30. 

Q.    A.M.  ?  A.    In  the  morning. 

Q.     Who  had  the  duty  of  making  out  the  checks? 

A.     Our  treasurer. 

Q.    Who  signed  them  ? 

A.  I  could  sign  checks  and  the  treasurer  could 
sign  them  and  Mr.  Moyle  could  sign  them — counter- 
sign them. 

Q.     Did  you  countersign  any  of  these  checks'? 

A.  I  would  say  I  countersigned  some  of  them, 
yes. 

Q.  And  on  the  morning  of  the  14th  did  you  see 
any  of  the  truck  drivers'? 

A.  Yes,  I  saw  some  truck  drivers  the  morning  of 
the  14th. 

Q.    Where  did  you  see  them  ? 

A.  I  saw  them  standing  out  in  front  of  the  office 
and  by  the  new  garage. 

Q.  Did  any  of  them  come  in  the  office  for  their 
checks,  if  you  know? 

A.  I  believe  I  recall  one  or  two  of  them  in  the 
office. 
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Q.  Did  they  come  in  your  office  or  some  other 
office  for  [795]  their  checks? 

A.  None  of  them  came  to  my  office.  They  came 
to  the  treasurer's  office.  That  was  right  in  front 
of  the  building  by  the  entrance.  Mine  was  in  the 
back. 

Q.  Do  you  recall  whether  or  not  any  of  the  em- 
ployees or  truck  drivers  came  in  to  see  you  that 
morning  ? 

A.  I  don't  recall  any  of  them  coming  into  my 
office  that  morning.  [796] 

Q.  Now,  Captain  Copening,  I  believe  it  was  a 
policy  of  the  company  to  permit  gas  discounts  or 
discounts  for  gas  and  oil  purchased?  A.     Yes. 

Q.     To  whom  were  those  discounts  allowed? 

A.     To  all  employees. 

Q.  Did  membership  in  the  association  have  any- 
thing to  do  with  the  allowance  of  the  discount  ? 

A.     No,  it  did  not. 

Q.  Did  membership  in  the  association  entitle  a 
member  to  any  greater  or  different  courtesy  from 
the  company  than  if  they  were  not  members? 

A.     No,  sir. 

Q.  Now,  some  testimom^  has  been  introduced 
touching  drink  dispensers,  cigarette  machines,  I  be- 
lieve, and  so  forth.  Did  the  company  have  anything 
to  do  with  those  items  ?  A.     No. 

Q.  To  whom  were  the  profits  payable  from  those 
machines?  [805] 

A.     I  understand  the  association. 
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Q.    But  are  you  able  to  state  positively  whether 
or  not  the  company  had  anything  to  do  with  that  ? 

A.     The  company  had  nothing  to  do  with  it. 

Q.  Either  in  putting  them  in  or  in  the  results  of 
them?  A.     That  is  correct. 

Q.     Or  the  ownership  of  them? 

A.     No,  the  company  did  not  own  them. 

Q.  Did  you  know  a  man  by  the  name  of  Archi- 
bald? A.     Yes,  sir. 

Q.     Who  was  he  ? 

A.     He  was  a  mechanic  in  the  garage. 

Q.     For  what  period  of  time  did  he  work? 

A.     Most  of  the  period  of  1941. 

Q.  Is  the  time  of  an  employee  kept  on  the  rec- 
ords of  the  company?  A.     Yes,  sir. 

Q.     Does  the  same  become  a  permanent  record? 

A.     Yes,  sir. 

Q.  Have  you  checked  the  records  of  the  com- 
pany with  respect  to  the  time  off  by  Leo  Archibald 
during  the  period  he  worked  for  the  company? 

A.     I  have. 

Q.  Did  you  make  a  compilation  of  the  time  he 
was  off?  A.     I  did.  [806] 

Q.  Do  you  have  in  court  the  records  of  the  com- 
pany from  which  you  made  the  compilation? 

A.     Yes,  sir. 

Q.     Are  they  here  available  for  examination? 

A.     Yes,  sir. 

Q.  When  you  made  that  compilation  did  you 
reduce  it  to  writing?  A.     Yes,  sir. 
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Q.  I  am  handing  you  what  has  been  marked  as 
Respondent's  Exhibit  2,  and  ask  you  what  it  is? 

A.  It  is  a  recap  of  the  period  that  Leo  Archibald 
did  work  from  January  25,  1941,  to  November  13, 
1941. 

Q.  Is  that  an  accurate  statement  of  the  number 
of  days  during  that  period  of  time  that  he  did  not 
work?  A.     Yes,  sir. 

Mr.  Merrill :  We  offer  in  evidence  this  tabula- 
tion, and  we  will  state  to  you  that  the  books  of  the 
company  are  here  marked  with  book  marks  in  each 
instance  so  you  can  verify  that  statement  if  you  care 
to  do  so. 

Mr.  Leicht:     When  was  this  made;  just  recently? 

Mr.  Merrill:  Yes,  yesterday,  or  that  is,  during 
the  trial. 

Trial  Examiner  Riemer:  It  is  offered  in  evi- 
dence.    Is  there  an  objection? 

Mr.  Penfield:     No  objection.  [807] 

Trial  Examiner  Riemer:  It  may  be  admitted  in 
evidence  marked  in  evidence  Respondent's  Ex- 
hibit 2. 

(Whereupon  the  document  hereinabove  re- 
ferred to,  previously  marked  Respondent's  Ex- 
hibit 2,  was  received  in  evidence.) 
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RESPONDENT'S  EXHIBIT  No.  2 
LEO  ARCHIBALD 
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Period 

Days  Off 

Jan. 

25-31, 1941 

1 

Sunday 

Feb. 

1-15, 1941 

1 

Sunday 

Feb. 

16-28, 1941 

1 

Sunday 

Mar. 

1-15, 1941 

1 

Sunday 

Mar. 

16-31, 1941 

Mar.  23-24-25-30 

4 

Sun.-Mon.-Tues.-Sun, 

April 

1-15, 1941 

Apr.    6-  8-13 

3 

Sun.-Tues.-Sun. 

April 

16-30, 1941 

0 

May 

1-15, 1941 

1 

Sunday 

May 

16-31, 1941 

May  18-20-30-31 

4 

Sun.-Tues.-Fri.-Sat. 

June 

1-15, 1941 

June       1  -  2 

2 

Sun.-Monday 

June 

16-30, 1941 

1 

Sunday 

July 

1-15, 1941 

July  4-5-6 

3 

Fri.-Sat.-Sunday 

July 

16-31, 1941 

July  28th 

1 

Monday 

Aug. 

1-15, 1941 

Aug.  10th 

1 

Sunday 

Aug. 

16-31, 1941 

Aug.  17,  24,  31 

3 

Sunday  (all  three) 

Sept. 

1-15, 1941 

1 

Sunday 

Sept. 

16-30, 1941 

1 

Sunday 

Oct. 

1-15, 1941 

2 

Sunday  (both) 

Oct. 

16-31, 1941 

Oct.  19th-26th 

2 

Sunday  (both) 

Nov. 

1-13, 1941 

Nov.  2,-9-10-llth 

4 

Sun.-Sun.-Mon.-Tues. 

37 


Q.  (By  Mr.  Merrill)  :  I  am  now  handing  you 
Respondent's  Exhibit  2,  which  has  been  admitted 
in  evidence,  Captain  Copening,  and  ask  you  to  state 
from  that  exhibit  how  many  Sundays  and  how  many 
other  days  Mr.  Archibald  was  not  at  work  during 
the  period  of  time  he  was  working  for  the  company  ? 

A.  He  was  absent  37  days,  and  as  I  got  them 
here,  25  of  the  days  were  Sundays  and  the  other  12 
days  were  other  days  of  the  week.  [808] 
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Q.  I  believe  you  mentioned  that  he  received  50c 
an  hour.  [809]  I  would  like  to  have  you  examine 
one  of  the  books  of  the  company  here  in  the  court- 
room and  advise  if  that  shows  the  rate  and  refreshes 
your  recollection? 

A.  Well,  that  is  the  time  sheet  on  Leo  Archibald, 
shows  his  rate  of  pay;  his  rate  of  pay  is  60c  per 
hour. 

Mr.  Penfield:     During  what  period? 

A.  (Continuing)  :  That  is  the  period  May  1 
to  May  15  I  am  giving  you  now. 

Q.     (By  Mr.  Merrill) :     1941?  A.     1941. 

Q.     Look  at  some  other. 

A.  AVell,  January  1st  to  January  15th — no,  let's 
see, — the  first  part  of  January,  his  first  check  in 
January  was  figured  on  a  basis  of  50c. 

Q.     Can  you  tell  when  the  increase  occurred? 

A.     It  increased  the  first  of  March. 

Q.     Of  what  year?  A.     1941. 

Q.     And  thereafter  it  was  how  much  ? 

A.     60c  per  hour.  [810] 

Q.  Do  you  remember  a  man  by  the  name  of 
Wayne  Douglas?  A.    I  do. 

Q.    Who  was  he  ?  A.    He  was  a  truck  driver. 

Q.     For  the  company? 

A.     Yes,  for  the  Idaho  Refining  Company. 

Q.  Do  you  recall  a  conversation  that  you  had 
with  him  touching  any  accident? 

A.    Well,  I  had  several  conversations  with  him. 

Q.  What  was  the  first  one  touching  any  matter 
pertaining  to  this  inquiry? 
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A.  After  he  had  had  his  wreck  over  in  Weiser, 
sometime  after  that  he  came  into  the  office  and  in- 
formed me  that  he  [811]  had  been  laid  off. 

Q.     When  was  that,  if  you  know? 

A.  Well,  I  would  say  that  was  sometime  in  No- 
vember. 

Q.     That  he  came  into  the  office? 

A.     Into  the  office,  yes. 

Q.    When  did  he  have  his  wreck  at  Weiser? 

A.     It  was  in  October,  as  I  recall,  1941. 

Q.  What  was  the  conversation  you  had  with 
Mr.  Douglas? 

A.  Well,  he  said  he  wanted  to  go  back  to  work, 
that  he  liked  working  for  the  company,  and  I  told 
him  that  he  had  had  a  serious  accident  over  there 
and  it  was  a  wonder  that  he  hadn't  been  killed  and 
that  he  had  a  bad  record  on  that  account,  and  that 
I  doubted  that  he  could  get  a  job  driving. 

Q.     What  did  he  say,  if  anything? 

A.  Well,  he  said  that  it  was  too  bad  that  he  had 
had  it,  but  he  would  like  to  go  to  work  again. 

Q.  Did  he  explain  to  you  the  character  of  the 
accident  ? 

A.  He  mentioned  to  me  that  he  was — should  not 
have  been  in  the  town,  that  he  was  off  his  route  and 
also  said  that  he  was  making  a  turn  too  fast,  as  I 
recall.    I  am  not  sure  just  exactly. 

Q.     Of  what  did  the  accident  consist  ? 

A.  He  tipped  a  truck  over  loaded  with  gasoline 
and  it  run  all  down  the  street. 

Q.    A  loss  of  gasoline  ?  [812] 


660  National  Labor  Relations  Board 

(Testimony  of  Frank  L.  Copening.) 
A.     A  loss  of  the  gasoline  and  an  expensive  wreck. 
Q.     Do  you  recall  a  little  more  definitely  when 
you  had  this  conversation  with  him  % 

A.     It  was  either — I  had  several  with  him.     I 
would  say  that  it  was  the  latter  part  of  November. 
Q.     Of  w^hat  year? 

A.     1941,  as  I  recall  on  one  occasion,  I  think  he 
had  just  received  his  check. 

Q.     Was  it  on  that  occasion  he  discussed  with  you 
continued  employment  with  the  company? 

A.     He  discussed  with  me  on  that  occasion  and 
also  on  subsequent  occasions. 

Q.  Well,  on  that  particular  occasion  did  you 
tell  him  why  he  had  been  discharged? 

A.  Well,  I  don't  recall  just  the  exact  words,  but 
his  wreck  was  discussed.  [813] 

And  I  told  him  that  that  wreck  would  make  it 
hard  for  him  to  get  a  job  driving,  because  he  ad- 
mitted to  me  that  it  was  negligence  that  caused  it, 
and  I  told  him  that  it  was  too  bad.  We  both  agreed 
that  it  was.  I  said,  "We  just  could  not  hire  you,, 
Wayne,  on  that  account. ' ' 

Q.  Was  that  conversation  after  the  discharge  of 
the  group  of  truckdrivers  on  November  13,  1941? 
A.  As  I  recall,  it  was  very  shortly  after. 
Q.  In  that  conversation,  state  whether  or  not 
you  told  Mr.  Douglas  in  substance  or  effect  that  he 
was  fired  the  same  as  the  others  were  fired,  referring 
to  this  other  group? 

A.     I  don't  recall  that  statement.     I  would  say 
that  I  did  not  make  the  statement. 
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Q.  What  reason  did  you  ascribe  to  his  being 
fired  at  that  time?  A.     His  wreck  at  Weiser. 

Q.     Had  you  ever  mentioned  unionism  to  him? 

A.     No,  sir. 

Q.  Had  you  ever  referred  to  or  discussed  the 
item  of  unionism?  A.     No,  sir. 

Q.  Some  testimony  was  introduced  touching  on 
some  talk  with  service  station  employees,  touching 
membership  in  labor  unions.  I  will  ask  you  what 
are  the  facts  with  reference  to  that  matter?  Did 
you  ever  have  any  conversation  with  any  service 
station  attendant  touching  labor  unionism,  or  mem- 
bership of  any  employee  of  the  company  in  a  union  ? 

[814] 

A.     I  did  not. 

Q.  Bid  the  subject  at  any  time  ever  come  up 
between  you  and  any  service  station  attendant  any- 
where in  the  territory? 

A.     I  don't  recall  it  ever  coming  up. 

Q.  If  it  had  come  up,  do  you  think  that  you 
would  have  recalled  it? 

A.     I  might — I  think  that  I  would. 

Q.  Did  you  ever  have  a  discussion  with  one  Mer- 
lin Bowman  at  any  time?  A.     I  did. 

Q.     When?  A.     My  office,  in  my  office. 

Q.    When  was  that? 

A.     Sometime  the  latter  part  of  November,  1941. 

Q.     What  was  that  discussion  about? 

A.  He  had  been  hired  as  a  truck  driver  and  was 
over  in  my  office  and  I  asked  him— I  asked  him  his 


662  National  Labor  Relatio7is  Board 

(Testimony  of  Frank  L.  Copening.) 
marital  status,  where  he  had  worked,  and  his  experi- 
ence, and  asked  him  if  he  had  driven  trucks. 

Q.     What  did  he  say? 

A.     He  answered  my  questions  for  me. 

Q.  Now,  was  there  anything  in  that  conversation 
about  any  membership  in  any  labor  union  or  labor 
organization?  [815]  A.     No. 

Q.  Did  you  ever  discuss  that  point  with  Mr, 
Bowman?  A.     I  did  not. 

Q.  When  a  prospective  employee  came  to  the 
office  to  discuss  employment,  was  there  an  applica- 
tion blank  filled  out?  A.     Yes,  sir. 

Q.  I  hand  you  what  has  been  marked  as  Re- 
spondent's Exhibit  No.  3,  and  ask  you  what  that  is^ 
Mr.  Copening,  if  you  know? 

A.  That  is  an  application  for  employment  with 
the  Idaho  Refining  Company. 

Q.     On  whose  behalf?  A.     Merlin  Bowman. 

Q.     And  whose  handwriting  is  the  application  in  ? 

A.     I  would  say  his  own. 

Q.    Mr.  Bowman's? 

A.     In  Mr.  Bowman's.  [816] 

Q.     Does  it  bear  his  signature? 

A.     It  bears  his  name  here  at  the  top. 

Q.  I  call  your  attention  to  the  date.  Is  that 
accurate?  A.     March  30,  1940. 

Q.  Is  that  an  accurate  date,  or  was  it  1941  or 
1942? 

A.  Well,  I  saw  him — the  only  time  I  saw  him 
was  in  November,  1941. 
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Q.  Well,  how  do  you  account  for  the  date  being 
March  30,  1940? 

A.  I  have  no  way  of  accounting  for  that,  unless 
he  had  applied  for  work  at  that  time. 

Q.  But  you  are  sure  that  that  is  Bowman's 
application  ?  A.    Yes. 

Q.  Now,  when  application  was  made  for  employ- 
ment, state  whether  or  not  the  questions  thereon  to 
be  filled  out  were  usually  asked  by  you? 

A.     Yes,  they  were. 

Q.  I  note  that  it  states,  or  asks  for  nationality, 
church,  lodge  affiliations,  marital  status,  and  so 
forth.     Were  those  questions  asked  all  applicants? 

A.     They  were. 

Q.  I  will  ask  you  w^hether  or  not  there  is  any- 
thing on  there  touching  union  affiliations? 

A.     Well,  lodge  affiliation. 

Q.     I  said  union  affiliation? 

A.     No,  no  union  affiliation  that  I  can  see — no. 

[817] 

Trial  Examiner  Riemer :     What  is  the  answer  ? 

The  Witness :     No,  there  is  none. 

Mr.  Merrill:  We  offer  in  evidence  Respondent's 
Exhibit  3.  [818] 
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Q.  Mr.  Copening,  do  you  know  a  man  by  the 
name  of  Trevor  Moss?  A.     Yes,  sir. 

Q.  When  did  you  first  become  acquainted  with 
him?  A.     The  latter  part  of  November,  1941. 

Q.     Where  ? 

A.  In  the  offices  of  the  Idaho  Refining  Com- 
pany. 

Q.  Did  he  work  for  the  Idaho  Refining  Com- 
pany? A.    He  did. 

Q.     For  what  period  of  time,  if  you  know? 

A.     A  matter  of  three  or  four  months. 

Q.  Do  you  recall  a  conversation  with  him  in 
your  office  at  the  time  that  he  made  application 
for  employment?  A.     I  do. 

Q.    Who  was  present  at  that  time? 

A.  My  recollection  is  that  Mr.  Moss,  Mr.  Rice 
and  myself  were  present. 

Q.    Was  there  a  conversation  engaged  in? 

A.     Yes,  sir. 

Q.     Between  whom  was  this  conversation  had? 

A.    Between  Mr.  Moss  and  myself.  [822] 

Q.  Did  Mr.  Moyle  have  anything  to  do  in  the 
conversation  or  take  part  in  it?  A.     No,  sir. 

Q.  Could  you  fix  that  conversation  a  little  more 
definitely  as  to  the  time? 

A.  Sometime  within  a  day  or  so  of  the  15th 
of  November,  1941. 

Trial  Examiner  Riemer:  Read  the  answer, 
please. 

(Last  answer  read  aloud  by  the  reporter  as 
hereinabove  recorded.) 
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Q.  (Mr.  Merrill,  continuing)  What  was  the 
conversation  ? 

A.  I  asked  htm  who  he  had  worked  for,  whether 
he  was  married,  where  he  lived,  what  his  habits 
were,  and  if  he  had  had  any  wi*ecks. 

Q.     Did  he  answer  those  various  questions'? 

A.     Yes,  he  did. 

Q.  I  will  ask  you  to  state  whether  or  not  you 
or  Mr.  Moyle  asked  him  any  question  or  said  any- 
thing about  any  membership — pardon  me — was  Mr. 
Moyle  present? 

A.     Mr.  Moyle  was  not  present. 

Q.     Who  was  present?  A.     Mr.  Rice. 

Q.  I  will  ask  you  whether  or  not  you  or  Mr. 
Eice  asked  him  in  substance  or  effect  whether  or 
not  he  belonged  to  any  trade  union  or  labor  union  ? 

A.     Xo,  sir,  we  did  not.   [823] 

Q.  Was  the  subject  of  trade  union  or  labor 
unionism  mentioned  in  that  conversation? 

A.     No,  sir. 

Q.  Did  you  ever  talk  to  Mr.  Moss  in  which 
any  reference  was  made  to  unionism? 

A.     No,  sir. 

Q.  Did  you  ever  talk  to  Mr.  Moss  at  any  time 
suggesting  or  saying  anything  about  any  local  trade 
union  or  his  membership  therein  ?  A.     No.  sir. 

Q.  Did  you  ever  inquire  whether  or  not  he  was 
a  member  of  any  union?  A.     No.  sir. 

Q.  Did  anyone  make  such  inquiries,  Mr.  Rice 
or  Mr.  Moyle  or  anyone  else  in  your  presence? 

A.     No.  sii'. 


668  National  Labor  Relations  Board 

(Testimony  of  Frank  L.  Copening.) 

Q.  Did  you  know  whether  Mr.  Ross  did  or  did 
not  belong  to  any  union"?  A.     No,  sir. 

Q.  Did  it  make  any  difference  to  you  at  all 
when  he  was  making  application  ?  A.     No,  sir. 

Q.  If  he  had  belonged  to  a  trade  union  of  any 
kind,  w^ould  that  have  made  any  difference  in  his 
employment?  A.     No,  sir.  [824] 

Q.  Were  you  out  at  Mackay,  Idaho,  if  you  re- 
member at  any  time,  during  the  month  of  August 
or  September,  1941?  A.     I  could  have  been. 

Q.  State  whether  or  not  in  about  the  month  of 
August  or  September,  1941,  you,  Frank  Copening, 
advised  an  employee  of  the  Idaho  Gas  &  Oil  Com- 
pany at  Mackay,  Idaho,  that  the  respondent,  Idaho 
Refining  Company,  would  not  hire  or  retain  in  its 
emplo}iTient,  truck  drivers  who  belonged  to  the 
Teamsters  Union?  A.     I  did  not. 

Q.  Did  you  ever  make  any  such  comment  to 
such  effect  at  that,  or  any  other  time? 

A.     No,  sir. 

Q.     Or  place?  A.     No,  sir. 

Q.  Did  you  make  such  comment  at  any  other 
time  or  place?  A.     No,  sir. 

Q.  I  will  ask  you  whether  or  not  since  Novem- 
ber 14,  1941,  you,  Frank  Copening,  either  indi- 
vidually as  secretary  of  the  Idaho  Refining  Com- 
pany inquired  of  persons,  or  any  person  inquiring 
for  employment  as  truckdrivers  with  the  Idaho  Re- 
fining Company,  or  employees  hired  as  truckdriv- 
ers, whether  they  belonged  to  or  had  belonged  to 
the  Teamsters  Union  or  any  other  outside   labor 
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organization   or   advised   them   that   the   company 
was  opposed  to  membership  of  employees  in  such 
unions?  A.     I  did  not.  [825] 

Q.  Did  you  inquire  of  any  prospective  employee 
or  truckdriver  since  November  14,  1941,  whether  or 
not  they  belonged  to  any  union?  A.     No,  sir. 

Q.  Did  you  advise  anyone  during  that  period 
of  time,  or  at  all,  that  the  company  was  opposed 
to  membership  of  employees  in  such  unions'? 

A.     No,  sir. 

Mr.  Merrill:     You  may  cross  examine. 

Cross  Examination  [826] 

Q.  Do  you  know  of  the  company  making  any 
inquiries  as  to  what  would  be  necessary  to  get 
new  insurance  before  the  10th? 

A.     Before  the  10th? 

Q.    Yes.  A.     No,  I  didn't. 

Q.  Do  you  know  of  any  efforts  made  after 
the  10th?  A.     Yes.  [838] 

Q.     When  were  those  efforts  made? 

A.     Well,  I  personally  called  Mr.  Turner. 

Q.  Mr.  Turner  was  agent  for  the  company  that 
had  the  policy? 

A.  Agent  for  the  company,  and  I  wanted  to 
know  if  he  represented  any  other  companies. 

I  did  that  myself.  I  don't  know  what  Mr.  Gil- 
bert Moyle  did,  but  we  certainly  discussed  it  on  the 
10th  when  w^e  received  this  telegram.  [839] 

Q.  You  have  always  been  a  member  of  tlie  As- 
sociation since  you  worked  there,  have  you  not? 

A.     Practically  always — from  the  first  month,  I 
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believe,   or   six  weeks.     I   always  understood  that 

any  employee  could  get  a  discount. 

Q.     It  could  have  been  otherwise,  could  it  not? 

A.     Not  to  my  knowledge.  I 

Q.  You  testified  in  regard  to  these  drink  dis- 
pensers, and  you  [850]  testified  that  the  company 
— that  all  the  profits  went  to  the  Association,  is 
that  correct?  A.     As  far  as  I  know,  it  is. 

Q.  Well,  you  know,  do  you  not,  that  the  com- 
pany makes  all  the  collections  for  the  Association, 
do  they  not? 

A.     What  do  you  mean  by  collections? 

Q.  Well,  isn't  it  a  fact  that  when  someone 
wants  to  buy  drinks  or  get  laundry  done,  he  gets 
that  on  credit,  and  then  the  amounts  are  turned 
over  to  the  Association  and  deductions  are  made 
from  his  payroll? 

A.  Deductions  are  made  and  paid  to  the  Asso- 
ciation, yes. 

Q.  Isn't  it  a  fact  that  the  entire  amount  is 
paid  to  the  Association? 

Mr.  Moyle:     The  entire  amount  of  what? 

Mr.  Penfield:  The  entire  amount  of  these  de- 
ductions for  purchases  of  these  products,  and  for 
laundry.  Well,  perhaps  I  can  straighten  it  out  a 
little  more. 

Q.  (Mr.  Penfield,  continuing)  It  is  a  fact,  is 
it  not,  that  the  Association  has  a  laundry  conces- 
sion and  has  a  bottled  drink  concession  from  which 
they  make  a  profit,  and  a  tobacco  concession,  also; 
that  is  true,  is  it  not? 
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A.     Yes,  that  is  true. 

Q.  And  it  is  also  true  that  the  persons  avail- 
ing themselves  of  the  use  of  these  concessions  re- 
ceive  credit,   is   it  notf 

A.     They  can  get  credit  for  them,  yes.  [851] 

Q.  And  it  is  true  that  the  secretary  of  the  As- 
sociation notes  the  amount  of  the  expenditures  each 
month  on  a  sheet  of  paper  for  each  individual — 
or  rather  twice  a  month — then  turns  that  over  to 
the  paymaster,  is  that  not  correct? 

A.     I  believe  that  it  is  correct. 

Q.  Then  the  paymaster  makes  deductions  from 
the  wages  of  each  employee  and  takes  the  amount 
that  has  been  deducted  and  turns  that  over  to  the 
Secretary  of  the  Association,  isn't  that  correct? 

A.     I  believe  that  is  correct,  yes. 

Q.  How  much  time  does  the  paymaster  have  to 
spend  on  that?  A.     I  don't  know. 

Q.     It  takes  considerable  time,  doesn't  it? 

A.     Well,  I  don't  know. 

Q.  Well,  the  deductions  take  some  of  the  pay- 
master's time? 

A.     Well,  I  don't  know.    I  have  never  heard 

Q.  But  it  is  true,  is  it  not,  that  the  company 
is  making  the  collections  for  the  Association  for 
the  credit  that  has  been  advanced? 

A.  They  deduct  it  from  the  pay  and  reimburse 
the  Association. 

Q.  And  they  turn  it  over,  turn  the  money  over 
to  the  Association?  A.     Yes. 
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Q.  And  the  Association  makes  all  the  profit 
from  these  concessions?   [852] 

A.     That  is  correct. 

Q.  And  if  the  company  didn't  do  that,  the  As- 
sociation would  have  to  make  these  collections,  isn't 
that  correct? 

A.  They  would  have  to  operate  on  a  cash  basis, 
I  presume. 

Q.  Either  operate  on  a  cash  basis,  or  make  the 
collections  independently  ? 

A.     Either  one,  yes.  [853] 

Q.  (Mr.  Penfield)  You  testified  concerning 
Wayne  Douglas.  Isn't  it  a  fact  that  you  saw 
Wayne  Douglas  shortly  after  the  accident? 

A.  I  saw  Douglas  on  several  occasions,  yes,  I 
v^ould  say  I  saw  him  after  the  accident. 

Q.     Was  that  near  Weiser? 

A.  No,  I  would  say  if  I  saw  him,  it  was  in 
Pocatello. 

Q.  And  it  is  true  that  Douglas  went  back  to 
work  following  that  accident,  didn't  he? 

A.  I  think  that  he  did,  for  a  short  period  of 
time. 

Q.     He  went  back  to  work  for  several  weeks? 

A.     I  don't  know  just  how  long  he  did  work. 

Q.  He  wasn't  discharged  right  at  the  time  of 
the  accident,  was  he? 

A.  No,  but  it  wasn't  very  long  after  that  he 
was  discharged. 

Q.  Isn't  it  a  fact  that  the  accident  occurred 
on  October  16,  1941? 
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A.     I  believe  that  is  the  correct  date. 

Q.  And  it  is  also  true  that  Douglas  was  not 
discharged  until  November  26th'? 

A.     That  is  possibly  the  correct  date,  too. 

Q.  It  is  also  true  that  when  Douglas  came  in, 
you  showed  him  a  copy  of  that  telegram  that  you 
received  from  the  insurance  company? 

A.     I  don't  recall  showing  it  to  him.  [856] 

Q.     You  might  have? 

A.     I  doubt  that  I  did.  [857] 

Q.  I  understood  you  to  testify  that  your  insur- 
ance policy  covered  the  Covey  Gas  &  Oil  Company 
and  the  Idaho  Gas  &  Oil  Company? 

A.  There  were  some  units  belonging  to  them 
that  were  included  on  the  policy. 

Q,  Were  any  Covey  truck  drivers  discharged, 
if  you  know? 

A.     Well,  they  have  no  truck  drivers. 

Q.     They  have  none?  [860]  A.     No. 

Q.     Who  drove  those  Covey  trucks? 

A.  Lessee  accounts,  and  employees — that  was  in- 
cidental to  their  work. 

Q.  Were  any  Idaho  Gas  &  Oil  Company  truck- 
drivers  discharged,  if  you  know?  A.     No. 

Q.  Do  you  mean  no,  you  don't  know,  or  no, 
there  were  no  discharges? 

A.  There  were  no  discharges.  I  might  add  that 
they  had  no  truckdrivers  exclusively  engaged  in 
truck  driving.  [861] 

Redirect  Examination 
Q.     It  is  Covey  Gas  &  Oil  Company  whose  stock 
is  owned — the  Covey  Gas  &  Oil  Company  of  Idaho 
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whose  stock  is  owned  exclusively  by  the  Idaho  Re- 
fining Company,  I  understand?  [868] 

A.     Yes,  sir. 

Q.  While  the  Idaho  Gas  &  Oil  Company  is 
owned  by  independent  stockholders'? 

A.     Yes,  sir. 

Recross  Examination 

Q.  (Mr.  Penfield)  You  have  testified  regard- 
ing losses  on  equipment  other  than  that  used  by 
the  truck  drivers  driving  from  Pocatello?  [869] 

A.     Yes,  sir. 

Q.     Do  you  know  who  Fred  Pierson  is? 

A.     Yes,  sir. 

Q.     Who  is  he? 

A.     He  is  a  lessee  account  at  Challis,  Idaho. 

Q.  Do  you  recall  an  accident  involving  Fred 
Pierson?  A.     Yes,  I  do. 

Q.     When  did  that  occur? 

A.     It  was  in  the  summer,  sometime,  possibly — 

Q.     Could  it  have  been  June  10,  1941? 

A.    Yes. 

Q.     That  was  a  total  loss,  wasn't  it? 

A.  I  think  that  we  finally  settled  on  the  basis 
of  a  total  loss  on  that  truck. 

Q.  Could  it  have  been  a  loss  of  $1250  claimed, 
less  salvage  of  $299?     Isn't  that  correct? 

A.  As  I  recall,  it  was  in  the  neighborhood  of 
a  thousand  dollars  on  that  loss.  I  don't  recall 
whether  that  included  the  salvage  or  just  the  de- 
tails of  it. 
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Q.  Well,  that  loss  was  paid  by  the  insurance 
company,  was  it  nof? 

Mr.  Moyle:  May  the  record  show  that  we  gave 
to  Mr.  Penfield  this  morning,  in  addition  to  what 
his  subpoena  called  for,  the  insurance  we  had  per- 
taining to  the  Covey  Gas  &  Oil  Company  and  the 
Idaho  Gas  &  Oil  Company.  I  don't  know  whether 
he  wants  to  [870]  go  through  all  that  list  with 
this  witness,  but  there  would  be  information  in 
there  that  he  could  go  through  it  later. 

Mr.  Penfield:  I  would  like  to  have  the  record 
show  that  there  have  been  losses  on  other  vehicles 
than  those  directly  used  by  the  truckdrivers  of  the 
Idaho  Gas  &  Oil  Company,  and  that  they  were 
covered  by  the  same  policy  and  that  they  were 
paid. 

Mr.  Moyle:  I  am  sure  before  our  case  is  over, 
that  it  will  all  be  brought  out  in  detail. 

Mr.  Merrill:  That  Pierson  loss  was  a  1941  tank 
truck  of  the  Idaho  Refining  Company, 

Trial  Examiner  Riemer:  Proceed  by  question 
and  answer. 

Q.  (Mr.  Penfield,  continuing)  Do  you  know 
w^ho  George  White  is?  A.     George  White? 

Q.    Yes. 

A.     I  can't  just  recall  right  now — George  White. 

Q.     Do  you  recall  an  accident  involving  a  1939 

Chevrolet —  a  half  ton  truck  on  October  24,  1941? 

A.     Could  that  have  been  at 

Q.     Twin  Falls.  A.     What  kind  of  a  truck  ? 

Q.     A  1939  Chevrolet — 11/2  ton  gas  truck. 
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A.     I  don't  recall  that  particular  one. 

Q.  You  have  no  knowledge  as  to  whether  or 
not  there  was  any  insurance  claim  paid?  [871] 

A.  Not  from  the  information  you  have  given 
me,  I  don't  no. 

Q.  Well,  that  is  about  all  the  information  there 
is.  A.     I  don't  recall  that. 

Q.     Do  you  know  Mervin  Zollman? 

A.     I  don't  recall  that  name,  no,  sir. 

Q.  Do  you  recall  an  accident  on  October  4,  1941, 
involving  a  GMC  truck  of  the  Idaho  Ketining  Com- 
pany, an  accident  occurring  there  near  Mountain 
Home,  Idaho? 

A.  I  recall  a  wreck  that  occurred  near  Moun- 
tain Home,  yes.  Does  it  mention  anything  about 
a  horse  being  killed? 

Q.     ITiave  no  knowledge. 

A.     I  recall  a  wreck  near  Mountain  Home. 

Q.     That  was  in  October,  1941,  was  it  not? 

A.  It  could  have  been.  I  don't  know  the  exact 
date. 

Q.     You  don't  know  w^ho  Zollman  was? 

A.     I  don't  recall  that  name. 

Q.  He  wasn't  one  of  the  drivers  driving  out  of 
Pocatello? 

A.     I  don't  believe  he  was.     I  don't  recall  that. 

Q.  Could  he  have  been  in  the  employ  of  the 
Idaho  Gas  &  Oil  Company? 

A.     I  can't  place  that  name. 

Q.     I  think  it  is   Zollmers. 

A.     I  don't  recall  that  name. 
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Q.     You  do  recall  something  about  an  accident? 

A.  There  was  an  accident  near  Mountain  Home, 
yes,  I  remember  [872]  that. 

Q.     Do  you  know  Charles  Crawshaw"? 

A.     I  can't  place  that  name. 

Q.  Do  you  recall  an  accident  involving  a  Ford 
truck  owned  by  the  Idaho  Refining  Company  which 
occurred  at  Pocatello  on  October  22,  1941? 

A.     Ford  truck? 

Mr.  Moyle:  Of  course,  I  don't  know  why  the 
record  should  be  encumbered.  I  am  advised  that 
these  are  names  of  third  party  claimants.  I  don't 
know  anything  about  them. 

Mr.  Penfield:  That  is  not  my  information.  My 
information  is  that  they  were  drivers. 

Trial  Examiner  Riemer:  It  is  a  legitimate  sub- 
ject of  inquiry  if  Mr.  Penfield  wants  to  depend 
on  this.  If  there  is  some  insurance  agent  that  is 
going  to  come  in,  that  is  up  to  him.  Read  the 
question. 

(The  last  question  was  read   aloud   by  the 
reporter  as  hereinabove  recorded.) 

Q.  (Mr.  Penfield,  continuing)  Do  you  I'ecall 
that?  A.     What  was  his  name? 

Q.  Charles  Crawshaw,  indicated  as  the  driver 
of  the  truck? 

A.  I  am  not  saying  that  he  wasn't  an  employee, 
but  I  doubt  that  he  was  a  regular  truckdriver.  1 
don't  recall  the  name. 

Q.  Do  you  know  a  driver  by  the  name  of  Wa^Tie 
Conrad?  A.     Yes.   [873] 
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Q.  Do  you  recall  an  accident  involving  Mr.  Con- 
rad occurring  August  31,  involving  a  1939  Chevro- 
let truck  belonging  to  the  Covey  Gas  &  Oil  Com- 
pany? A.     Yes,  I  recall  that. 

Q.  And  he  was  one  of  the  drivers — he  was  an 
employee  of  the  Covey  Gas  &  Oil  Company — that 
is  correct,  is  it  not? 

A.     Yes,  he  was  a  lessee,  I  think,  at  the  time. 

Q.  The  loss  was  paid  by  the  insurance  com- 
pany, was  it  not?     If  you  recall? 

A.  As  I  recall  that  particular  wreck,  there  was 
no  loss  paid  to  us.     The  other  party  received  $33. 

[874] 


AUGUST  ROSQVIST 

was  thereupon  called  as  a  witness  by  and  on  behalf 
of  the  Board  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 

Trial  Examiner  Riemer:  Will  you  please  state 
your  name? 

The  Witness:     August  Rosqvist. 

Trial  Examiner  Riemer:  And  where  do  you 
live? 

The  Witness:  1246  North  Grant,  Pocatello, 
Idaho. 

Q.  (Mr.  Penfield)  What  is  your  present  posi- 
tion, Mr.  Rosqvist? 
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A.  Secretary  of  the  Idaho  State  Federation  of 
Labor  and  the  Poeatello  Central  Labor  Council. 

Q.     How  long  have  you  held  those  positions'? 

A.     13  and  16  years. 

Q.     14  for  which? 

A.     For  the  State  Federation  of  Labor. 

Q.     And  16  for  the  Central  Labor  Council? 

A.     For   the   Poeatello    Central   Labor    Council. 

[883] 

Q.  Was  the  Idaho  Refining  Company  ever 
placed  on  any  of  these  lists'?  A.     Yes,  sir. 

Q.     On  which  one'? 

A.  On  the  Poeatello  Building  Trades  Council 
on  May  24,  1939;  on  the  Poeatello  Central  Labor 
Union,  May  25,  1939;  and  the  Idaho  State  Federa- 
tion of  Labor,  September  20,  1939. 

Q.  Was  that  an  unfair  list,  or  a  non-patronage 
lisf?  A.     Unfair  list  and  non-patronage  list. 

Q.  Do  you  know  why  the  Idaho  Refining  Com- 
pany was  placed  on  [889]  this  lisf? 

Mr.  Moyle:  That  is  objected  to  as  not  being 
within  any  issue  of  the  case,  and  not  within  the 
offer. 

Trial  Examiner  Riemer:  The  objection  is  over- 
ruled. 

Mr.  Penfield :  You  may  answer  the  question,  Mr. 
Rosqvist. 

A.  Because  the  company  refused  to  employ 
union  building  trades  craftsmen  in  their  altera- 
tions or  repair  work. 

Q.     Were  you  ever  approached  by  any  officials 
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of  the  company  in  regard  to  the  company's  being 

placed  on  these  lists'?  A.     Yes,  sir. 

Q.     At  what  time?  A.     In  the  fall  of  1939. 

Q.     And  who  approached  you? 

A.     Mr.  Arch  Webb  and  Mr.  John  Peterson. 

Q.  And  where  did  you  see  them,  or  how  did  you 
see  them? 

A.  Arrangements  were  made  through  a  commit- 
tee of  the  Building  Trades  Council  to  meet  with 
them  in  my  office  in  the  Labor  Temple. 

Q.     Who  requested  the  meeting? 

A.     Mr.  Webb  of  the  Idaho  Refining  Company. 

Q.     Where  did  this  meeting  take  place? 

A.     In  my  office  in  the  Labor  Temple. 

Q.     And  who  was  present? 

A.  Mr.  Webb  and  Mr.  Peterson,  representing 
the  Company,  and  Mr.  Brandt  of  the  Teamsters 
and  mj^self,  and  then  another  member  of  [890]  the 
Building  Trades  Council.  His  name  I  cannot  re- 
call at  the  present  time. 

Q.     And  what  occurred  at  this  meeting  ? 

A.  Mr.  Webb  asked  information  as  to  how  they 
could  be  removed  from  the  Unfair  List,  in  order  to 
cooperate  with  the  labor  unions  and  secure  the 
necessary  building  tradesmen  to  work. 

Q.     And  what  did  you  tell  him? 

A.  That  it  would  be  necessary  to  sign  an  agree- 
ment to  agree  to  hire  only  union  building  trades- 
men and  to  employ  union  truckdrivers  in  the  dis- 
tribution of  their  products. 
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Q.  Was  anything  said  about  your  meeting  with 
the  employees? 

A.  At  that  time,  Mr.  Webb  asked  the  question 
as  to  how  his  entire  plant  could  be  unionized,  and 
we  advised  him  that  so  far  as  we  were  concerned, 
we  were  not  particularly  interested  in  the  whole 
plant,  only  the  truck  drivers  and  the  building 
tradesmen.  However,  he  desired  to  have  that  in- 
formation and  invited  us  to  come  out  to  a  meeting 
at  the  plant,  and  explain  how  they  could  all  be 
taken  over  into  the  A  F  of  L  organization 

Q.     Did  you  attend  such  a  meeting  ? 

A.     Yes,  sir. 

Q.  And  when  did  it  occur  in  relation  to  the 
meeting  that  you  have  described  in  your  office? 

A.  Well,  it  was  late  in  the  f  aU  of  1939.  The  ex- 
act date  I  can't  remember,  but  it  was  after  the 
firm  had  been  placed  on  the  unfair  list  by  these 
other  organizations. 

Q.     And    where    did    this    meeting    take    place? 

[891] 

A.  In  the  office  of  the  plant  of  the  Idaho  Re- 
fining Company. 

Q.     And  who  was  present? 

A.  Mr.  Brandt  and  myself  were  invited  out  there 
and  were  there  at  the  meeting,  and  the  company  em- 
ployees, truckdrivers  and  plant  employees  and  of- 
ficers of  the  company. 

Q.     What  officers  of  the  company? 

A.  Well,  Mr.  Webb  was  there,  Mr.  Peterson  and 
Henry  Henderson. 
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Q.     Who  is  Henry  Henderson  ? 

A,  I  don't  know  if  Henry  Henderson  was  any 
official.  He  was,  I  believe,  the  head  salesman  of 
the  product. 

Q.     How  many  persons  were  there? 

A.     Oh,  about  30  or  35. 

Q.     And  did  you  speak?  A.     Yes,  sir. 

Q.    Were  you  introduced?  A.    Yes,  sir. 

Q.    Who  introduced  you  ?  A.     Mr.  Webb. 

Q.  After  his  introduction,  did  Mr.  Webb  stay  in 
the  meeting?  A.     Yes,  sir. 

Q.    What  did  you  say  to  the  employees? 

Trial  Examiner  Riemer :  Will  you  read  that  last 
question  and  answer,  Mr.  Reporter? 

(Whereupon  the  last  question  and  answer 
hereinabove  recorded  were  read  aloud  by  the 
reporter.)   [892] 

A.  I  was  asked  to  explain  how  they  could  form 
an  organization  in  affiliation  with  us,  and  I  ex- 
plained the  complete  set-up,  how  they  could  be 
chartered,  all  plant  employees,  by  an  A  F  of  L 
organization.  The  truckdrivers  would  have  to  join 
the  truckdrivers  organization,  and  the  question  was 
then  asked  by  one  of  the  officials  if  they  could  also 
join,  to  which  I  replied  that  one  in  an  official  ca- 
pacity who  had  authority  to  hire  or  fire,  could  not 
join  our  organization,  nor  the  office  force. 

Q.     Did  Mr.  Brandt  speak? 

A.     Briefly.    He  answered  questions  only. 

Q.  After  you  and  Mr.  Brandt  had  spoken,  w^hat 
happened  ? 
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A.  We  were  asked  to  retire,  and  they  would  take 
a  vote  on  whether  they  wanted  to  join  us,  or  remain 
as  an  Association  which  they  had. 

Q.     Did  Mr.  Webb  remain?  A.     Yes,  sir. 

Trial  Examiner  Riemer :  What  was  that  answer, 
Mr.  Reporter? 

(Thereupon  the  last  answer  of  the  witness 
was  read  by  the  reporter  as  hereinabove  re- 
corded.) 

Q.     Did  you  retire?  A.     Yes,  sir. 

Q.     Did  Mr.  Peterson  stay  there? 

A.     Yes,  sir. 

Q.  Were  both  of  them  present  during  the  time 
that  you  spoke  ?  A.     Yes,  sir.  [893] 

Q.  Is  the  Idaho  Refining  Company  still  on  the 
non-patronage  list?  A.    Yes,  sir. 

Q.  In  the  fall  of  1941,  were  you  ever  approached 
by  any  employees  of  the  Idaho  Refining  Company? 

A.     Yes,  sir. 

Q.    What  employees? 

A.     Three  truck  drivers. 

Q.     Where  did  you  meet  them? 

A.     They  called  at  my  office. 

Q.     Do  you  recall  who  they  were? 

A.  Mr.  Campbell  was  one  of  the  truck  drivers. 
I  don't  recall  the  names  of  the  other  two. 

Q.     What  did  they  want? 

A.  They  asked  for  information  as  to  how  they 
could  join  the  truck  drivers  union. 

Q.     What  information  did  you  give  them? 
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A.  I  advised  them  that  if  they  joined  in  a  group, 
all  of  them,  then  I  might  be  able  to  get  a  dispensa- 
tion for  them,  to  get  them  in  for  a  half  fee,  into 
the  truck  drivers  union. 

Q.     Did  you  give  them  any  application  cards'? 

A.    Yes,  sir. 

Trial  Examiner  Riemer :  Mr.  Witness,  whom  did 
you  give  the  application  cards  to? 

The  Witness :     To  these  three  truck  drivers.  [894] 

Q.  (Mr.  Pentield,  continuing) :  Did  you  have 
any  later  meetings'? 

A.  A  few  days  later  I  had  a  couple  of  meetings 
at  my  home. 

Q.     And  who  attended  these  meetings  ■? 

A.     About  10  or  12  truckdrivers. 

Q.  Was  there  any  persons  other  than  truck- 
drivers  there? 

A.     There  was  one  machinist. 

Q.     Do  you  recall  who  that  was? 

A.     Mr.  Archibald. 

Q.  About  what  time  was  this  first  approach,  and 
when  did  the  subsequent  meetings  take  place? 

A.    About  the  middle  of  September. 

Q.  Do  you  recall  about  when  this  meeting  at 
your  home  at  which  Mr.  Archibald  was  present 
took  place? 

A.  About  a  week — about  the  third  week  in  Sep- 
tember, 1941. 

Q.  Did  you  explain  what  the  initiation  fee  and 
the  dues  would  be?  A.     Yes,  sir. 

Q.     And  what  were  those  fees? 
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Mr.  Moyle:  These  details,  Mr.  Examiner,  we 
think  are  not  material.  The  ultimate  fact  is  the 
fact  that  they  joined. 

Mr.  Penfield :  If  you  want  to  stipulate  that  they 
all  joined,  it  is  all  right  with  me. 

Trial  Examiner  Riemer:  What  did  you  say,  Mr. 
Penfield? 

Mr,  Penfield:  I  said,  if  they  wanted  to  stipulate 
that  they  all  joined  the  union,  it  is  all  right  with 
me.  [895] 

Mr.  Moyle:  It  doesn't  call  for  any  stipulation 
on  our  part.  We  know  nothing  about  it.  It  was 
all  done  in  our  absence  and  without  any  knowl- 
edge on  our  part,  or  notice  of  any  kind.  They  are 
aU  immaterial  details.  I  don't  care,  in  the  final 
analysis  how  long  we  sit  here. 

Mr.  Penfield:  I  am  not  going  to  go  into  much 
detail  on  these  meetings,  as  a  matter  of  fact. 

Trial  Examiner  Riemer:  The  objection  is  over- 
ruled. 

Mr.  Penfield:  What  was  the  last  question,  Mr. 
Reporter  ? 

(Thereupon  the  last  question  was  read  aloud 
by  the  reporter  as  hereinabove  recorded.) 

Q.    What  were  those  fees? 

A.  $15  to  join  the  Machinists  organization  and 
a  half  fee  to  the  Teamsters,  or  $12.50  a  member. 

Q.  Was  anyone  appointed  to  collect  the  dues, 
or  the  initiation  fees  ?  A.     Yes,  Mr.  Archibald. 

Q.  Was  that  for  the  Machinists  or  the  Team- 
sters, or  both?  A.    Both. 
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Q.     Was  he  given  any  application  blanks'? 

A.     Yes,  sir. 

Q.  Following  these  first  meetings,  was  any  money 
ever  paid  you  by  the  truck  drivers? 

A.    Yes,  sir. 

Q.  Was  any  money  ever  turned  over  to  you  by 
Mr.  Archibald?  [896]  A.     Yes,  sir. 

Q.  Did  you  keep  a  record  of  the  amounts  turned 
over  to  you?  A.     Yes,  I  did. 

Trial  Examiner  Riemer:  I  don't  think  that  that 
is  material.  The  record  of  the  individual  who  paid 
in  the  amount. 

Mr.  Penfield:     That  is  true. 

Trial  Examiner  Riemer:     Well,  go  ahead. 

(Whereupon  a  document  was  marked  by 
the  reporter  as  Board's  Exhibit  No.  24  for 
identification.) 

Q.  (Mr.  Penfield,  continuing) :  I  show  you 
Board's  Exhibit  No.  24  for  identification,  Mr.  Rosq- 
vist, and  ask  you  if  you  can  tell  me  what  that  is? 

A,  That  is  a  correct  financial  statement  which 
I  submitted  to  the  Teamsters  organization  of  money 
that  I  collected,  and  those  who  signed  up  to  join 
that  organization. 

Q.  Does  that  contain  the  names  of  the  truck- 
drivers  working  with  the  organization? 

A.    Yes. 

Q.  Does  it  contain  the  amounts  that  they  have 
paid? 

A.     The  amounts  which  they  paid  to  me,  yes,  sir. 
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Q.  In  this  one  column,  you  have,  "Amount  paid 
to  Rosqvist";  what  does  that  represent? 

A.  That  was  money  which  was  paid  to  me  by 
them,  directly  or  indirectly. 

Q.  By  "indirectly,"  do  you  mean  through  Mr. 
Archibald?  [897] 

A.  Through  Mr.  Archibald,  w^ho  paid  a  certain 
amount  to  my  daughter  in  my  absence. 

Q.  And  what  is  the  significance  of  the  column 
*' Amount  paid  to  Brandt"? 

A.  The  amount  which  was  paid  to  him  in  my 
absence. 

Q.  Did  Mr.  Brandt  have  any  part  in  the  prepara- 
tion of  this  sheet  of  paper? 

A.  No,  sir,  not  outside  of  giving  me  the  informa- 
tion of  the  amount  he  had  collected  at  that  time. 

Q.  He  gave  you  the  information  which  appears 
in  this  column  (indicating)  ?  A.     That  is  right. 

Q.  What  did  you  do  with  this  money  that  was 
paid  to  you  ? 

A.  Turned  it  over  to  the  Teamsters  organization, 
440. 

Q.     Was  this  at  a  meeting?  A.     Yes,  sir. 

Q.  Do  you  recall  approximately  when  this  meet- 
ing was  ?  A.    About  October  27. 

Q.  I  note  after  the  names  of  the  drivers  that  you 
have  a  number  of  marks  in  ink,  did  you  make  those 
marks?  A.     Yes,  sir. 

Q.  What  is  the  meaning  of  this  checkmark  (in- 
dicating) ?  A.     Be  present  at  the  meeting. 
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(Testimony  of  August  Rosqvist.) 
Mr.  Movie:     I  couldn't  hear  the  answer. 

(Thereupon  the  last  answer  was  read  aloud 
by  the  reporter  [898]  as  hereinabove  recorded.) 

Q.  What  is  the  meaning  of  the  zero  after  the 
name  of  Wayne  Douglas? 

A.     Absent,  being  out  of  town  that  evening. 

Q.  There  is  no  mark  after  Chris  Gregerson,  do 
you  know  the  significance  of  that  ? 

A.     Just  omitted.     He  wasn't  there. 

Q.     There  is  a  line  after  the  name  Wayne  Nord? 

A.  Wayne  Nord  had  not  paid  any  money  to  me, 
and  therefore  could  not  attend  the  meeting. 

Q.  There  is  no  amount  after  the  name  "Carl  E. 
Hill"?     What  is   the   meaning   of  that? 

A.  He  made  an  application,  but  failed  to  make 
pajrment  on  the  application  up  to  that  date. 

Q.     Do  you  know  if  he  later  made  any  payment? 

A.     I  have  no  knowledge. 

Q.  There  is  no  amount  after  Victor  Ellingford. 
Do  you  know  the  reason  for  that? 

A.  The  same  reason,  no  money  paid  to  me,  and 
he  probably  later  on  paid  it  to  Mr.  Brandt.  His 
name  was  listed.     He  had  made  application. 

Q.     Do  you  know  that  he  had  made  application? 

A.     Yes,  sir. 

Q.  There  after  the  name  H.  H.  Henricksen,  there 
is  listed  an  amount,  a  sum  paid  to  Rosqvist,  and 
following  that,  in  paren-  [899]  thesis,  the  statement 
saying  "no  application".  What  is  the  meaning  of 
that? 
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A.  I  didn't  have  the  application  in  my  posses- 
sion. I  was  advised  that  the  application  was  made 
directly  to  Mr.  Archibald,  and  he  was  holding  it  in 
his  possession  until  he  could  see, 

Mr.  Moyle:  We  move  to  strike  what  advice  he 
received. 

Trial  Examiner  Riemer :     Overruled. 

Q.     Had  Mr.  Henricksen  paid  you  this  sum'? 

A.     $6.25,  yes,  sir. 

Q.     For  what  purpose? 

A.     To  apply  on  his  initiation. 

Mr.  Penfield:  I  offer  in  evidence,  Board's  pro- 
posed exhibit  No.  24. 

Mr.  Moyle:  We  object  to  it  as  incomx3etent, 
irrelevant  and  immaterial. 

Mr.  Penfield:  I  submit  that  it  is  a  record  made 
by  their  witness  in  his  official  capacity. 

Mr.  Moyle:     It  is  a  self-serving  declaration. 

Mr.  Penfield:  Of  amounts  paid  to  him  for  a 
specific  purpose,  which  is  in  issue  in  this  case. 

Trial  Examiner  Riemer:  Has  the  witness  testi- 
fied w^hen  that  document  was  prepared,  Mr.  Pen- 
field? 

Mr.  Penfield :     I  believe  that  he  did. 

Trial  Examiner  Riemer:  I  believe  that  he  did, 
too.     Didn't  he  say  about  October  27th?  [900] 

May  I  see  Board's  Exhibit  No.  3,  please,  Mr.  Pen- 
field? 

(Mr.  Penfield  hands  paper  to  Trial  Examiner 
Riemer.) 
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(Testimony  of  August  Rosqvist.) 

Trial  Examiner  Riemer:  The  objection  is  over- 
ruled. The  exhibit  may  be  admitted  and  marked  as 
Board's  Exhibit  No.  24. 

(Whereupon  the  document  heretofore  marked 
as  Board's  Exhibit  24  for  identification,  was 
received  in  evidence.) 


BOARD'S  EXHIBIT  No.  24 

October  27,  1941 
OIL  REFINERY  EMPLOYEES 

Amount  paid  Amount  paid 

to  Rosqvist.  to  Brandt 

V  John  P.  Evans $  6.25  $6.25 

—  Wayne  Nord 6.25 

V  A.  Stanley  Merrill 6.25 

V  R.  E.  Miller 6.25  6.25 

V  James  Ayers 6.25 

0  Wayne  Douglas 6.25                    6.25 

V  Carl  E.  Hill 

V  Robert  W.  Patterson 6.25  6.25 

V  Howard  L.  Davis 6.25  6.25 

V  C4uy  Campbell 6.25 

V  Leonard  Fowler 6.25 

V  John  Ray..... 6.25 

V  P.  P.  Stanger 6.25  6.25 

V  A.  L.  Heckert 6.25  6.25 

V  Boyd  Cornia 12.50 

V  Myron  D.  Whitesides 6.25  6.25 

Chris  R.  Gregerson 6.25  6.25 

V  Victor  Ellingford 

V  S.  R.  Burkholder 6.25  6.25 

V  H.  H.  Hendrieksen 6.25  (no  application) 

Totals $i06.3§  $56.25 

122.50 
Less        108.00 


V     Leland  Stanford. 


4.50 
6.25 
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(Testimony  of  August  Rosqvist.) 

Q.  (Mr.  Penfield,  continuing)  :  Do  you  note  the 
name  Wayne  Nord  on  Board's  Exhibit  24? 

A.     Yes,  sir. 

Q.  Was  he  an  employee  of  the  Idaho  Refining 
Company?  A.     Yes,  sir. 

Q.     Was  he  a  truck  driver? 

A.  I  am  not  so  positive  about  that.  I  under- 
stood that  he  was  what  they  call  a  grease  monkey, 
taking  care  of  the  oiling  and  greasing  of  trucks. 

Q.  Would  he  be  eligible  for  admission  to  the 
Teamsters'  organization? 

A.    Yes,  I  have  his  application.  [901] 

Cross  Examination 
By  Mr.  Moyle : 

Q.  Now,  you  knew  at  that  time, — that  when  the 
company  built  [915]  the  asphalt  unit  out  there  on 
the  respondent's  property,  that  that  was  built  with 
union  labor,  as  a  union  job,  did  you  not? 

A.  Our  members  weren't  working  for  the  com- 
pany. They  were  working  for  a  union  contractor 
out  of  Los  Angeles. 

Q.  And  the  job  was  done  on  a  union  closed  shop 
basis?  A.     That  is  right. 

Q.     By  union  labor?  A.     Yes,  sir. 

Q.  And  during  all  of  that  time,  the  refinery 
continued  on  the  unfair  list  that  you  have  heretofore 
referred  to  ?     Is  that  correct  ?  A.     Yes,  sir. 

Q.  This  asphalt  unit  was  built  after  the  refinery 
had  been  placed  on  the  unfair  list,  as  you  say? 

A.     Yes,  sir.  [916] 
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BOARD'S  EXHIBIT  No.  25 
RECEIPTS 

1.  Leo  Archibald  $  7.50 

2.  Boyd  Cornia  12.50 

3.  Guy  Cambell  6.25 

4.  Bob  Peterson  6.25 

5.  John  Ray  6.25 

6.  Joe  Stanger  6.25 

7.  W.  Miller  6.25 

8.  Myron  D.  Whitsides  6.25 

9.  Howard   Davis   6.25 

10.  Sandy  Merrill  6.25 

11.  Chris  Gregerson  6.25 

12.  Pat  Burkholder 6.25 

13.  Leonard  Fowler  6.25 

Total $88.75 

Bryant  collected  from 

John  P.  Evans  $  6.25 

Wayne  Nord  6.25 


Mr.  Moyle:  At  this  time,  Mr.  Examiner,  comes 
now  the  respondent,  Idaho  Refining  Company,  at 
the  close  of  the  Board's  case,  and  after  the  Board 
has  adduced  its  evidence  in  support  of  the  consoli- 
dated complaint  on  file  herein,  and  has  rested,  and 
moves  that  the  said  consolidated  complaint  be  dis- 
missed upon  the  grounds  that  the  evidence  adduced 
by  the  Board  fails  to  sustain  the  charges  contained 
in  said  consolidat-  [925]  ed  complaint,  or  any  of 
them,  upon  the  grounds  and  for  the  reasons  herein- 
after specifically  set  forth,  and  that  the  proof  ad- 
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duced  by  the  Board  fails  to  disclose  a  violation  of 
the  National  Labor  Relations  Act  by  the  respondent ; 

The  respondent  further  and  likewise  moves  to  dis- 
miss the  charge  of  the  Board  that  the  respondent  has 
been  guilty  of  unfair  labor  practices  affecting  com- 
merce within  the  meaning  of  Section  8,  subdivision 
1  of  the  National  Labor  Relations  Act,  and  such 
portions  of  the  consolidated  complaint  as  pertain 
thereto,  that  is  to  say,  for  the  reason  and  upon  the 
ground  that  the  Board  has  failed  to  establish  by  its 
evidence  an  interference  by  respondent  with  the 
right  of  employees  to  join  said  union  as  they  see  fit ; 

And  further  and  likewise  moves  to  dismiss  the 
charge  of  the  Board  that  the  respondent  has  been 
guilty  of  unfair  labor  practices  affecting  commerce 
within  the  meaning  of  Section  8,  subdivision  2  of 
the  National  Labor  Relations  Act  and  such  portions 
of  the  consolidated  complaint  as  pertain  thereto, 
that  is  to  say,  the  Board  has  failed  to  substantiate 
by  its  proof  any  domination  or  interference  with 
the  formation  or  organization  of  a  labor  union,  or 
the  giving  to  any  labor  union  of  financial  support, 
in  violation  of  this  section  of  the  Act ; 

And  further  moves  to  dismiss  the  charge  of  the 
Board  that  the  resj^ondent  has  been  guilty  of  unfair 
labor  practices  affecting  commerce  within  the  mean- 
ing of  Section  8,  subdivision  3  of  [926]  the  National 
Labor  Relations  Act,  and  such  portions  of  the  con- 
solidated complaint  as  pertain  thereto,  that  is  to 
say,  that  the  Board  has  failed  by  its  evidence  to  sub- 
stantiate or  prove  any  discrimination  by  respondent 
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in  regard  to  hire  or  tenure  of  employment,  or  to 
offer  any  proof  that  respondent  has  encouraged  or 
discouraged  membership  in  any  association  or  union 
in  violation  of  said  section,  and  the  said  subdivision 
3  of  Section  8  thereof; 

And  further  moves  to  dismiss  the  charge  of  the 
Board  that  the  respondent  has  been  guilty  of  unfair 
labor  practices  affecting  commerce  within  the  mean- 
ing of  Section  8,  subdivision  5  of  the  National  Labor 
Relations  Act,  and  such  portions  of  the  consolidated 
complaint  as  pertain  thereto,  that  is  to  say,  the 
Board  has  failed  to  establish  by  its  evidence  any 
refusal  on  the  part  of  respondent  to  bargain  col- 
lectively with  representatives  of  the  employees,  in 
violation  of  said  section. 

Said  motions  are  based  upon  the  following 
grounds,  and  each  of  them,  to-wit: 

1.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  or  prove  that  the  management  of  the 
Idaho  Gas  &  Oil  Company  is  or  has  been  under  the 
supervision,  direction  or  control  of  the  respondent, 
or  that  the  respondent  is  or  has  been  an  employer 
of  the  employees  of  the  Idaho  Gas  &  Oil  Company, 
either  within  the  meaning  of  Section  2,  sub-section 
2  of  the  Act,  or  at  all. 

2.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  [927]  or  prove  the  allegations  of  para- 
graph 5  of  said  consolidated  complaint,  or  any  of 
them. 

3.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  or  prove  that  on  any  occasion  before 
March,  1940  or  thereafter,  or  at  all,  respondent  has 
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interfered  with,  restrained  or  coerced  its  employees 
in  the  exercise  of  their  rights  to  self  organization  or 
at  all,  and  that  any  proof  adduced  by  the  Board  in 
connection  therewith  does  not  substantiate,  prove  or 
constitute  an  unfair  labor  practice  by  respondent. 

4.  That  the  Board  has  failed  in  its  evidence  to 
substantiate  or  prove  that  respondent,  either  before 
March  1940  or  thereafter,  has  on  any  occasion  or  in 
any  way  interfered  with  the  right  of  its  employees 
to  bargain  collectively  through  representatives  of 
their  own  choosing,  or  has  in  any  way  restrained 
or  coerced  them  from  so  doing,  and  that  any  proof 
adduced  by  the  Board  in  connection  therewith  does 
not  substantiate,  prove  or  constitute  an  unfair  labor 
practice  by  respondent  in  this  respect,  but  on  the 
contrary,  the  evidence  adduced  by  the  Board  af- 
firmatively shows  that  the  employees  have  bargained 
collectively  when  and  as  they  saw  fit,  without  any 
interference  from  the  company. 

5.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  or  prove  that  respondent,  either  before 
March  1940  or  thereafter  at  any  time  has  attempted 
in  any  way  to  discourage  the  membership  of  its  em- 
ployees in  Machinists  Local  198,.  and  that  any  [928] 
proof  adduced  by  the  Board  in  connection  therewith, 
does  not  substantiate,  prove  or  constitute  an  unfair 
labor  practice  by  respondent ;  that,  on  the  contrary, 
the  evidence  adduced  by  the  Board  shows  affirma- 
tively that  the  one  mechanic,  Archibald,  joined  the 
Union  without  interference  from  the  Company,  and 
there  is  no  evidence  to  show  that  he  was  in  anywise 
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affected   by   anything   that   the    Company   did,    as 
shown  by  the  evidence,  or  at  all. 

6.  That  the  Board  has  failed,  by  its  evidence,  to 
substantiate  or  prove,  either  before  March,  1940,  or 
thereafter  at  any  time,  that  Respondent  at  any  time 
has  attempted  to  discourage  the  membership  of  its 
employees  in  Teamsters  Local  440,  and  that  any 
proof  adduced  by  the  Board  in  comiection  therewith 
does  not  substantiate,  prove  or  constitute  an  unfair 
labor  practice  by  respondent. 

7.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  or  prove  that  respondent  either  before 
March  1940  or  thereafter  at  any  time,  has  attempted 
fn  any  way  to  discourage  the  membership  of  its 
employees  in  Teamsters  Local  983,  and  that  any 
proof  adduced  by  the  Board  in  connection  there- 
with, does  not  substantiate,  prove  or  constitute  an 
unfair  labor  practice  by  respondent. 

8.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  or  prove  that  the  respondent  either  be- 
fore March,  1940  or  thereafter,  or  at  any  time,  has 
attempted  in  any  way  to  discourage  [929]  the  mem- 
bership of  its  employees  in  any  bona  fide  labor 
union,  or  organization,  or  any  labor  organization 
whatsoever,  and  any  proof  adduced  by  the  Board 
in  connection  therewith  does  not  substantiate,  prove 
or  constitute  an  unfair  labor  practice  by  respondent. 

9.  That  the  Board  has  failed  in  its  evidence  to 
substantiate  or  prove  that  the  respondent,  either 
before  or  after  March,  1940,  did  anything  in  viola- 
tion of  the  National  Labor  Relations  Act  to  en- 
courage membership  of  its  employees  in  the  Em- 
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ployees  Association,  and  that  any  proof  adduced  by 
the  Board  in  connection  therewith  does  not  substan- 
tiate, prove  or  constitute  an  unfair  labor  practice  by 
respondent. 

10.  That  the  Board  has  failed  by  its  evidence 
to  substantiate  or  prove  that  respondent,  by  or 
through  Kermit  Bice,  inquired  of  an  employee  hired 
as  a  truckdriver  whether  he  belonged  to  the  Team- 
sters Union  or  any  labor  union,  or  that  he  informed 
prospective  employees  that  the  manager  of  the  com- 
pany was  opposed  to  unions  or  the  membership  of 
employees  of  respondent  in  labor  unions,  in  viola- 
tion of  the  National  Labor  Relations  Act,  and  that 
any  proof  adduced  by  the  Board  in  connection  there- 
with does  not  substantiate,  prove  or  constitute  aii 
unfair  labor  practice  by  respondent. 

11.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  or  prove  that  the  respondent,  either 
through  its  general  manager,  Gilbert  Moyle,  or  its 
secretary,  Frank  Copening,  or  [930]  through  any- 
one else,  either  in  the  months  of  August  or  Septem- 
ber, 1941,  or  at  any  other  time,  advised  an  employee 
of  the  Idaho  Gas  &  Oil  Company  at  Mackay,  Idaho, 
that  respondent  would  not  hire  or  retain  in  its  em- 
ployment truckdrivers  who  belonged  to  the  Team- 
sters Union,  and  that  any  proof  adduced  by  the 
Board  in  connection  therewith  does  not  substantiate, 
prove  or  constitute  an  unfair  labor  practice  by  re- 
spondent in  this  respect. 

12.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  or  prove  that  either  in  the  month  of 
October,  1941  or  at  any  other  time,  said  respondent 
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by  or  through  Gilbert  Moyle  or  anyone  else,  advised 
an  employee  of  the  respondent,  either  at  Boise, 
Idaho  or  any  other  place,  that  if  the  truckdrivers 
employed  by  the  respondent  joined  the  Teamsters 
Union,  the  respondent  would  discharge  all  its  truck- 
drivers,  and  that  any  proof  adduced  by  the  Board  in 
connection  therewith  does  not  substantiate,  prove 
or  constitute  an  mifair  labor  practice  by  respondent. 
We  call  attention  of  the  Examiner  to  the  fact 
that  the  witness  McBride  who  testified  to  such  a 
statement,  was  not  an  employee  of  respondent  at 
the  time  the  alleged  statement  was  made  to  him, 
but  was  told  that  Mr.  Moyle  was  going  to  hire  him 
in  a  few  days,  and  Mr.  Moyle  did  thereafter  hire 
him. 

13.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  or  prove  that  on  November  13,  1941,  or 
at  any  other  time,  [931]  the  respondent,  by  or 
through  Kermit  Rice,  inquired  of  a  truckdriver  em- 
ployed by  the  respondent  whether  he  belonged  to 
Teamsters'  Local  440,  and  whether  the  other  truck- 
drivers  employed  by  the  company  belonged  to  said 
union,  in  violation  of  said  Act,  and  that  any  proof 
adduced  by  the  Board  in  connection  therewith  does 
not  substantiate,  prove  or  constitute  an  unfair  labor 
practice  by  respondent  in  this  respect. 

14.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  or  prove  that  the  respondent,  on  or 
about  September  16,  1941,  or  at  any  other  time,  by 
or  through  W.  A.  Sheppard  or  anyone  else,  at- 
tempted to  induce  an  employee  of  the  Idaho  Gas  & 
Oil  Company  to  report  to  the  respondent  whether 
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triickdrivers  employed  by  Idaho  Gas  &  Oil  Company 
at  Boise  were  members  of  the  Teamsters  Union,  or 
advised  said  employee  that  employees  who  joined 
or  belonged  to  said  union  would  be  discharged,  and 
that  any  proof  adduced  by  the  Board  in  connection 
therewith  does  not  substantiate,  prove  or  constitute 
an  unfair  labor  practice  by  respondent  in  this  re- 
spect. 

15.  That  the  Board  has  failed  by  its  evidence 
to  substantiate  or  prove  that  since  November  14, 
1941,  or  at  any  other  time,  the  respondent  by  or 
through  Kermit  Rice,  C.  E.  Henninger,  Gilbert 
Moyle,  Frank  Copening,  or  anyone  else,  has  inquired 
of  persons  applying  for  employment  as  truckdrivers, 
or  of  employees  hired  as  truckdrivers,  whether  they 
belonged  or  had  belonged  to  the  Teamsters  Union, 
or  any  other  outside  labor  union,  or  [932]  advised 
them  that  the  company  was  opposed  to  membership 
of  employees  in  such  unions  or  at  all,  and  that  any 
proof  adduced  by  the  Board  in  connection  therewith 
does  not  substantiate,  prove  or  constitute  an  unfair 
labor  practice  by  respondent  in  this  respect. 

16.  That  the  Board  has  failed  by  its  evidence 
to  substantiate  or  prove  that  in  November  and  De- 
cember, 1941,  or  at  any  time,  the  respondent  by  or 
through  Kermit  Eice  or  C.  E.  Henninger,  instructed 
truckdrivers  of  respondent  to  present  any  griev- 
ance they  had  dire-ctly  to  the  management,  and 
not  through  Teamsters  Local  440  or  any  outside 
organization  or  representative,  or  indicated  to  said 
employees  that  the  truckdrivers  employed  by  the 
company  prior  to  November  14  had  been  discharged 
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because  they  sought  to  be  represented  by  Team- 
sters Local  440,  and  that  an}^  proof  adduced  by  the 
Board  in  connection  therewith  does  not  substantiate, 
prove  or  constitute  an  unfair  labor  practice  by  re- 
spondent in  this  respect. 

17.  That  the  Board  has  failed  by  its  evidence 
to  substantiate  or  prove  that  in  January,  1942, 
when  certain  truck  drivers  were  transferred  from 
Baker,  Oregon  to  Pocatello,  Idaho,  or  at  any  other 
time,  respondent  instructed  said  employees  that 
they  should  not  engage  in  any  union  or  concerted 
activities  while  employed  at  Pocatello,  or  discuss 
working  conditions  with  other  drivers  employed  by 
respondent,  and  that  any  proof  adduced  by  the 
Board  in  connection  therewith  does  not  [933]  sub- 
stantiate, prove  or  constitute  unfair  labor  practice 
by  respondent. 

18.  That  the  Board  has  failed  by  its  evidence 
to  substantiate  or  prove  that  any  of  its  employees 
mentioned  in  paragraph  VI  of  said  consolidated 
complaint  were  discharged  on  November  14,  1941 
because  of  their  membership  in  or  activity  on  be- 
half of  Teamsters  Local  440,  or  for  the  purpose 
of  discouraging  membershij)  in  such  Teamsters  Lo- 
cal 440,  or  to  avoid  respondent's  obligation  to  bar- 
gain with  said  Teamsters  Local  440,  and  that  any 
proof  adduced  by  the  Board  in  connection  there- 
with does  not  substantiate,  prove  or  constitute  an 
unfair  labor  practice  by  respondent;  and  in  this 
respect,  respondent  calls  the  Examiner's  attention 
to  the  fact  that  there  is  no  competent  evidence  in 
this  record  showing  in  any  way,  shape  or  form,  that 
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the  respondent  at  any  time  had  any  notice. or  knowl- 
edge, or  indication  in  any  way,  that  the  drivers 
who  were  discharged  on  November  14  1941,  had 
joined  Teamsters  Local  440,  or  any  Ofther  union,  at 
the  time  of  their  discharge;  and  knew^  nothing 
thereof  until  after  their  discharge,  and  at  the  meet- 
ing of  November  14,  which  w^as  held  after  their 
discharge,  and  at  which  Mr.  Brandt  and  Mr.  Thomp- 
son attended. 

19.  That  the  Board  has  failed  by^  its  evidence  to 
substantiate  or  prove  the  allegations  of  paragraph 

VI  of  said  consolidated  complaint,  or  any  of  them. 

.-  [934] 

20.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  or  prove  a  refusal  of  the  Respondent  to 
reinstate  employees  discharged  on  November-  14th, 
1941,  mentioned  in  paragraph  VI  of  said  complaint, 
the  evidence  in  this  respect  affirmatively  showing 
that  several  of  said  truckdrivers  have  been  offered 
re-employment,  and  some  have  accepted  the  same, 
and  that  any  proof  adduced  by  the  Board  in  con- 
nection therewith  does  not  substantiate,  prove  or 
constitute  an  unfair  labor  practice  by  respondent; 
and  I  might  add  to  my  19th  reason,  th^  statement 
that  the  eviden<*e  adduced  in  connection — by  the 
Board  in  connection  therew^ith,  does  not  substan- 
tiate, prove  or  constitute  an  unfair  labor  practice 
by  respondent. 

21.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  or  prove  the  allegations  of  Paragraph 

VII  of  said  consolidated  complaint,  and  that  any 
proof  adduced  by  the  Board  in  connection  there- 


702  National  Labor  Relations  Board 

with  does  not  substantiate,  prove  or  constitute  an 
unfair  labor  practi<?e  by  respondent. 

22.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  or  prove  the  allegations  of  paragraph 

VIII  of  said  consolidated  complaint,  or  any  part 
thereof,  and  that  the  proof  adduced  by  the  Board 
in  connection  therewith,  does  not  substantiate,  prove 
or  constitute  an  unfair  labor  practice  by  respondent. 

23.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  or  prove  the  allegations  of  paragraph 

IX  of  said  consolidated  complaint  or  any  part 
thereof.  That  the  evidence  of  the  [935]  Board  in 
this  respect  affirmatively  shows  that  so  far  as  re- 
spondent is  concerned.  Teamsters  Local  440  or  Team- 
sters Local  983  have  wholly  failed  to  furnish  re- 
spondent during  any  of  the  times  mentioned  in  said 
consolidated  complaint,  any  evidence  of  its  right 
to  exclusive  representation  of  the  employees  of  the 
respondent  referred  to  in  paragraph  9  of  said  con- 
solidated complaint,  and  that  said  testimony  fur- 
ther affirmatively  shows  that  respondent  affirma- 
tively offered  to  bargain  with  said  Local  440  upon 
the  furnishing  of  such  proof,  and  that  said  Local 
440  has  never  at  any  of  the  times  mentioned  in  said 
consolidated  complaint  tendered  any  proof  or  fur- 
ther requested  any  bargaining,  and  that  the  proof 
adduced  by  the  Board  in  connection  therewith  does 
not  substantiate,  prove  or  constitute  an  unfair  labor 
practice  by  respondent. 

24.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  or  prove  the  allegations  of  paragraph 
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X,  or  any  of  them,  and  that  any  proof  adduced  by 
the  Board  in  connection  therewith  does  not  sub- 
stantiate, prove  or  constitute  an  unfair  labor  prac- 
tice by  respondent. 

25.  That  the  Board  has  failed  by  its  evidence 
to  substantiate  or  prove  that  either  on  November 
14,  1941  or  at  any  time  has  respondent  refused  to 
bargain  collectively  v^ith  Teamsters  Local  440,  or 
Teamsters  Local  983,  or  any  other  union,  with  re- 
spect to  rates  of  pay  or  wages  or  hours  of  employ- 
ment or  other  conditions  of  employment,  or  at  all, 
for  the  unit  described  in  paragraph  [936]  IX  of 
said  complaint,  or  any  other  unit,  or  at  all,  and  that 
any  proof  adduced  by  the  Board  in  connection 
therewith  does  not  substantiate,  prove  or  constitute 
an  unfair  labor  practice  by  respondent. 

26.  That  the  Board  has  failed  in  its  evidence 
to  substantiate  or  prove  the  allegations  contained 
in  sub-division  2  of  paragraph  X,  and  that  any  proof 
adduced  by  the  Board  in  connection  therewith  does 
not  substantiate,  prove  or  constitute  an  unfair  labor 
practice  by  the  respondent. 

27.  That  the  Board  has  failed  in  its  evidence  to 
substantiate  or  prove  the  allegations  contained  in 
subdivision  3  of  paragraph  X,  and  that  any  proof 
adduced  by  the  Board  in  connection  therewith  does 
not  substantiate,  prove  or  constitute  an  unfair  labor 
practice  by  respondent. 

28.  That  the  Board  has  failed  in  its  evidence 
to  substantiate  or  prove  the  allegations  contained 
in  subdivision  4  of  said  paragraph  X,  and  that  any 
proof  adduced  by  the  Board  in  connection  therewith 
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does  not  substantiate,  prove  or  constitute  an  un- 
fair labor  practice  by  respondent. 

29.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  or  prove  the  allegations  of  paragraph 
XI  of  said  consolidated  complaint,  or  any  of  them, 
and  that  any  proof  adduced  by  the  Board  in  con- 
nection therewith  does  not  substantiate,  prove  or 
constitute  an  unfair  labor  practice  by  respondent. 

[937] 

30.  That  the  Board  has  failed  by  its  evidence 
to  substantiate  or  prove  the  allegation  of  subdivi- 
sion 1  of  paragraph  XI  of  said  consolidated  com- 
plaint or  any  of  them,  and  that  any  proof  adduced 
by  the  Board  in  connection  therewith  does  not  sub- 
stantiate, prove  or  constitute  an  unfair  labor  prac- 
tice by  respondent. 

31.  That  the  Board  has  failed  by  its  evidence 
to  substantiate  or  prove  the  allegations  of  subdivi- 
sion 2  of  paragraph  XI  of  said  consolidated  com- 
plaint or  any  of  them  and  that  any  proof  adduced 
by  the  Board  in  connection  therewith  does  not  sub- 
stantiate, prove  or  constitute  an  unfair  labor  prac- 
tice by  resi3ondent. 

32.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  or  prove  the  allegations  of  subdivision 
3  of  paragraph  XI  of  said  consolidated  complaint 
or  any  of  them,  and  that  any  proof  adduced  by  the 
Board  in  connection  therewith  does  not  substanti- 
ate, prove  or  constitute  an  unfair  labor  practice 
by  respondent. 

33.  That  the  Board  has  failed  by  its  evidence 
to  substantiate  or  prove  the  allegations  of  para- 
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grapli  XII  of  said  consolidated  complaint  or  any 
of  tliem,  and  that  any  proof  adduced  by  the  Board 
in  connection  therewith  does  not  substantiate,  prove 
or  constitute  an  unfair  labor  practice  by  respondent. 

34.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  [938]  or  prove  the  allegations  of  sub- 
division 1  of  paragraph  XII  of  said  consolidated 
complaint,  or  any  of  them,  and  that  any  proof  ad- 
duced by  the  Board  in  connection  therewith  does 
not  substantiate,  prove  or  constitute  an  unfair  labor 
practice  by  respondent. 

Trial  Examiner  Riemer :  In  connection  with  No. 
32,  do  you  seriously  question  that  this  meeting  of 
the  Association  was  held  on  company  property? 

Mr.  Moyle:     We  claim  that  does  not  constitute 
an  unfair  labor  practice  under  the  circumstances. 
(Continuing  with  motion.) 

No.  35.  That  the  Board  has  failed  by  its  evi- 
dence to  substantiate  or  prove  the  allegations  of 
sub-division  2  of  Paragraph  XII  of  said  consoli- 
dated complaint,  or  any  of  them,  and  that  any 
proof  adduced  by  the  Board  in  connection  there- 
with does  not  substantiate,  prove  or  constitute  an 
unfair  labor  practice  by  respondent. 

No.  36.  That  the  Board  has  failed  by  its  evi- 
dence to  substantiate  or  prove  the  allegations  of 
sub-division  3  of  paragraph  XII  of  said  consoli- 
dated complaint,  or  any  of  them,  and  that  any 
proof  adduced  by  the  Board  in  connection  there- 
with does  not  substantiate,  prove  or  constitute  an 
unfair  labor  practice  by  respondent. 
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No.  37.  That  the  Board  has  failed  by  its  evi- 
dence to  substantiate  or  prove  the  allegations  of 
subdivision  4  of  [939]  paragraph  12  of  said  con- 
solidated complaint,  or  any  of  them,  and  that  any 
proof  adduced  by  the  Board  in  connection  there- 
with does  not  substantiate,  prove  or  constitute  an 
unfair  labor  practice  by  respondent. 

38.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  or  prove  the  allegations  of  subdivision 

5  of  paragraph  12  of  said  consolidated  complaint, 
or  any  of  them,  and  that  any  proof  adduced  by 
the  Board  in  connection  therewith  does  not  sub- 
stantiate, prove  or  constitute  an  unfair  labor  prac- 
tice by  respondent. 

39.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  or  prove  the  allegations  of  subdivision 

6  of  paragraph  XII,  of  said  consolidated  complaint, 
or  any  of  them,  and  that  any  proof  adduced  by 
the  Board  in  connection  therewith  does  not  sub- 
stantiate, prove  or  constitute  an  unfair  labor  prac- 
tice by  respondent. 

That  it  affirmatively  appears  from  the  evidence 
of  the  Board  that  the  discount  on  gasoline  and 
other  products  purchased  from  the  Covey  Gas  & 
Oil  Company  of  Idaho  was  given  to  all  employees 
of  respondent,  regardless  of  their  membership  in 
the  said  Employees'  Association. 

40.  That  the  Board  has  failed  by  its  evidence 
to  substantiate  or  prove  the  allegations  of  subdi- 
vision 7  of  paragraph  XII  of  said  consolidated  com- 
plaint, or  any  of  them,  and  that  any  proof  ad- 
duced by  the  Board  in  connection  therewith  does 
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not  substantiate,  prove  or  constitute  an  unfair  la- 
bor practice  by  [940]  respondent. 

41.  That  the  Board  has  failed  by  its  evidence 
to  substantiate  or  prove  the  allegations  of  subdivi- 
sion 8  of  paragraph  XII  of  said  consolidated  com- 
plaint or  any  of  them,  and  that  any  proof  adduced 
by  the  Board  in  connection  therewith  does  not  sub- 
stantiate, prove  or  constitute  an  unfair  labor  prac- 
tice by  respondent. 

42.  That  the  Board  has  failed  by  its  evidence 
to  substantiate  or  prove  the  allegations  of  sub- 
division 9  of  paragraph  XII  of  said  consolidated 
complaint,  or  any  of  them,  and  that  any  proof  ad- 
duced by  the  Board  in  connection  therewith  does 
not  substantiate,  prove  or  constitute  an  unfair  labor 
practice  by  respondent. 

43.  That  the  Board  has  failed  by  its  evidence 
to  substantiate  the  allegations  of  paragraph  13  of 
the  consolidated  complaint  herein,  or  any  of  them, 
and  that  any  proof  adduced  by  the  Board  in  con- 
nection therewith  does  not  substantiate,  prove  or 
constitute  an  unfair  labor  practice  by  respondent. 

44.  That  the  Board  has  failed  by  its  evidence 
to  substantiate  or  prove  that  by  any  act  or  acts  of 
the  respondent  it  has  interfered  with,  restrained 
or  coerced,  or  is  now  interfering  with,  restraining 
or  coercing  any  of  its  employees  in  the  exercise  of 
rights  guaranteed  in  Section  7  of  the  National 
Labor  Relations  Act,  or  that  respondent  has  en- 
gaged in  any  unfair  labor  practice  or  practices, 
or  is  now  engaging  in  any  [941]  unfair  labor  prac- 
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tices  within  the  meaning  of  Section  8,  subdivision 
(1)  of  the  Act,  or  at  all. 

45.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  or  prove  the  allegations  of  paragrai3h 
14  of  the  consolidated  complaint  herein,  or  any  of 
them,  and  that  any  proof  adduced  by  the  Board 
in  connection  therewith  does  not  substantiate,  prove 
or  constitute  an  unfair  labor  practice  by  respond- 
ent. 

46.  That  the  Board  has  failed  by  its  evidence 
to  substantiate  or  prove  that  respondent,  by  the  dis- 
charge of  employees,  and  particularly  those  named 
in  paragraphs  6  and  7  of  the  Consolidated  Com- 
plaint herein,  or  by  its  refusal  to  reinstate  dis- 
charged employees,  particularly  those  named  in 
paragraphs  VI  and  VII  of  the  consolidated  com- 
plaint, or  any  of  them,  has  discouraged,  or  is  now 
discouraging  membership  of  its  employees  or  any 
of  them  in  Teamsters  Local  440  or  Teamsters  Lo- 
cal 983,  or  Machinists  Local  198,  or,  in  fact,  any 
other  labor  organization  or  any  self  organization 
or  other  organization  permitted  by  Section  7  of 
said  Act,  or  that  respondent  has  engaged,  or  is  now 
engaging  in  any  unfair  labor  practice  within  the 
meaning  of  Section  8,  subdivision  3  of  the  Act, 
or  at  all;  that  on  the  contrary,  the  evidence  of  the 
Board  affirmatively  shows  that  respondent  endeav- 
ored to  re-hire  several  of  its  said  discharged  em- 
ployees and  particularly  those  named  in  paragraph 
VI  and  VII  of  said  consolidated  complaint,  and 
did    re-hire    some    of    said    discharged    employees^ 
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[942]  while  others  of  said  employees  refused  said 
employment. 

47.  That  the  Board  has  failed  by  its  evidence 
to  substantiate  or  prove  any  unfair  labor  practice 
engaged  in  by  respondent. 

48.  That  the  Board  has  failed  to  its  evidence 
to  substantiate  or  prove  the  allegations  of  para- 
graph XV  of  the  consolidated  complaint,  or  any 
of  them,  and  that  any  proof  adduced  by  the  Board 
in  connection  therewith  does  not  substantiate,  prove 
or  constitute  an  unfair  labor  practice  by  respond- 
ent. 

49.  That  the  Board  has  failed  by  its  evidence  to 
substantiate  or  prove  that  the  respondent  on  any 
occasion  or  at  any  time,  refused  to  bargain  collec- 
tively with  Teamsters'  Local  440  or  983,  as  al- 
leged in  paragraphs  VII,  IX,  and  X  of  said  con- 
solidated complaint  or  otherwise,  or  at  all,  but  on 
the  contrary,  the  evidence  of  the  Board  affirm- 
atively shows  that  respondent  was  willing  to  bar- 
gaing  collectively  with  Teamsters  Local  440  and 
offered  so  to  do  upon  appropriate  proof  of  its  right 
of  representation  of  respondent's  employees  or  any 
part  thereof. 

50.  That  the  Board  has  failed  by  its  evidence 
to  prove  the  allegations  of  paragraph  XVII,  or 
any  of  them,  and  that  any  proof  adduced  by  the 
Board  in  connection  theerwith,  does  not  substan- 
tiate, prove  or  constitute  an  unfair  labor  practice 
by  respondent. 

51.  That  the  Board  has  failed  by  its  evidence 
to   substantiate   or   prove   any   activity   of  the   re- 
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spondent,  either  as  [943]  alleged  in  paragraphs  V 
to  XVI,  inclusive,  of  said  consolidated  complaint, 
or  at  all,  occurring  in  connection  with  the  opera- 
tions of  the  respondent  as  described  in  paragraphs 
I,  II  and  III  of  said  consolidated  complaint,  or 
in  connection  with  anything  else,  that  have  led  or 
have  tended  in  any  way  to  lead  to  labor  disputes, 
burdening  or  obstructing  interstate  commerce  or 
the  free  flow  thereof  or  at  all  contrary  to  the 
National  Labor  Relations  Act,  or  at  all. 

52.  That  the  Board  has  failed  by  its  evidence 
to  substantiate  or  prove  allegations  contained  in 
paragraph  XVIII  of  said  complaint,  or  at  all. 

53.  That  the  Board  has  failed  by  its  evidence 
to  substantiate  or  prove  respondent  guilty  of  any 
unfair  labor  practice  affecting  commerce  within  the 
meaning  of  Section  8,  subdivision  1  of  the  Act. 

54.  That  the  Board  has  failed  by  its  evidence 
to  substantiate  or  prove  respondent  guilty  of  any 
unfair  labor  practice  affecting  commerce  within 
the  meaning  of  subdivision  2,  Section  8  of  the 
Act. 

55.  That  the  Board  has  failed  by  its  evidence 
to  substantiate  or  prove  respondent  guilty  of  any 
unfair  labor  practice  affecting  commerce  within  the 
meaning  of  subdivision  3,  Section  8  of  the  Act. 

56.  That  the  Board  has  failed  by  its  evidence 
to  substantiate  or  prove  respondent  guilty  of  any 
unfair  labor  [944]  practice  affecting  commerce 
within  the  meaning  of  subdivision  5,  Section  8  of 
the  Act. 
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The  respondent  further  moves  to  strike  all  of  the 
testimony  of  Archibald  and  all  the  testimony  per- 
taining to  Archibald's  union  activities,  upon  the 
ground  that  there  is  no  evidence,  direct  or  inferen- 
tial, that  knowledge  of  his  activity  was  ever  ac- 
quired by  the  company,  and  that  there  is  no  evi- 
dence in  the  record  from  which  knowledge  on  the 
part  of  the  company  could  be  inferred. 

And  the  respondent  moves  at  this  time  to  dis- 
miss the  complaint  filed  herein  so  far  as  Bowman, 
Brower,  and  Henricksen  are  concerned,  and  re- 
quests that  the  motion  be  considered  for  each  of 
these  three  as  tho  separately  made,  the  evidence 
affirmatively  showing  that  they  never  joined  Local 
440  and  were  not  members  of  440  at  the  time  of 
their  discharge. 

Trial  Examiner  Riemer:  What  were  those 
names, — Bo^\Tnan,  Brower  and  Henricksen'? 

Mr.  Moyle:  Yes,  Bowman,  Brower  and  Hen- 
ricksen. 

Trial  Examiner  Riemer:  Bowman  is  not  named 
in  the  complaint. 

Mr.  Moyle:  Wait  a  minute.  I  may  have  the 
wrong  name  there.  It  seems  to  me  that  there  were 
three  of  them.  That  should  be  Douglas  instead  of 
Bowman. 

Trial  Examiner  Riemer:  Brower,  Henricksen 
and  Douglas. 

Mr.  Moyle :     That  is  right.  [945] 

Trial  Examiner  Riemer:  Does  that  complete 
your  motion  *? 

Mr.  Moyle:     Yes,  Mr.  Examiner. 
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Trial  Examiner  Riemer:  The  hearing  will  re- 
cess for  five  minutes.  I  will  rule  on  your  motion 
when  we  reconvene. 

(Whereupon,  at  this  time  a  short  recess  was 
taken,  after  which  proceedings  were  resumed 
as  follows:) 

Trial  Examiner  Riemer:  The  hearing  will  be 
in  order. 

Mr.  Moyle:  Could  we  have  the  motion  show 
the  name  of  Ellingford,  added  to  the  last  motion 
that  I  made?     That  is  four  instead  of  three. 

Trial  Examiner  Riemer:  Will  you  do  that,  Mr. 
Reporter,  please? 

Before  I  rule  on  your  motion,  Mr.  Moyle,  there 
is  one  or  two  questions  that  I  want  to  ask. 

Is  the  Association  represented  this  morning?  Is 
the  Association  present  or  represented  in  this  court 
room  this  morning?  Does  it  have  any  motion  to 
make?  [946] 

Trial  Examiner  Riemer:  The  respondent's  mo- 
tion to  dismiss  the  complaint  and  its  subdivisions 
is  denied  without  prejudice  to  a  renewal  of  the 
motion  at  the  conclusion  of  its  case.  [949] 

Trial  Examiner  Riemer:  The  motion  to  strike 
Ai^chibald's  testimony  is  denied. 

Mr.  Moyle :  And  a  motion  to  dismiss  the  com- 
plaint as  to  Douglas,  Brower,  Henricksen  and  El- 
lingford ? 

Trial  Examiner  Riemer:     The  motion  is  denied. 
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DECKER  LITTLE, 

was  thereupon  called  as  a  witness  by  and  on  be- 
half of  the  Respondent,  and,  being  first  duly  sworn, 
was  examined  and  testified  as  follows: 

Trial  Examiner  Riemer:  Will  you  state  your 
name,  please? 

The  Witness:     Decker  Little. 

Trial  Examiner  Riemer:  And  where  do  you 
live,  sir? 

The  Witness:     Salt  Lake  City. 

Trial  Examiner  Riemer:     Thank  you. 

Direct  Examination 

Q.     (Mr.  Merrill)     What  is  your  occupation? 

A.  I  am  branch  manager  of  the  Firemen's  In- 
surance Company  of  [950]  Newark,  New  Jersey, 
and  of  the  Metropolitan  Casualty  Company  of  New 
York. 

Q.     With  your  office  at  what  point? 

A.  Salt  Lake  City,  917  Continental  National 
Bank  Building. 

Q.  What  is  the  extent  of  the  branch  of  which 
you  are  manager?  A.     How  do  you  mean? 

Q.     The  territory. 

A.  Utah  and  Southern  Idaho  and  Eastern  Ne- 
vada. 

Q.  How  long  have  you  been  engaged  in  that 
business?  A.     15  years. 

Q.  As  such  manager,  do  you  know  of  any  policy 
that  had  heretofore  been  issued  to  the  Idaho  Refin- 
ing Company  with  coverage  on  fleet  equipment? 

A.     Other  than  ours? 
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Q.     No,  of  your  company.  A.     No. 

Q.  Do  you  know  of  policies  having  been  is- 
sued by  the  companies  you  represent? 

A.    Yes,  sir. 

Q.     Will  you  state  those  policies? 

A.  Well,  we  had  one  policy,  which  is  fleet  cov- 
erage, on  all  the  automotive  equipment  of  the  Idaho 
Refining  Company. 

Trial  Examiner  Riemer:  Mr.  Witness,  you  will 
have  to  define  ''we". 

A.  "We",  well,  the  Firemen's  Insurance  Com- 
pany of  Newark,  New  [951]  Jersey  and  the  Metro- 
politan Casualty  Company  of  New  York. 

Trial  Examiner  Riemer:  Go  ahead.  Will  you 
read  the  last  answer,  Mr.  Reporter? 

(Answer  read  aloud  by  the  reporter  as  here- 
inabove recorded.) 

A.  (Continuing)     Issued     under     combination 

policy  and  known  as  policy  FM-227. 

Q.  When  was  policy  FM-227  issued? 

A.  I  think  August  22,  1941. 

Q.  How  long  did  it  remain  in  effect? 

A.  It  remained  in  effect  until  November  17th, 
1941. 

Q.  What  became  of  it  then? 

A.  It  was  cancelled  by  registered  notice  at  the 
company's  election. 

Q.  By  whom  was  it  cancelled  ?  A.     By  me. 

Q.  Was  there  a  telegram  which  preceded  it? 

A.  Yes,  sir. 
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(^.  I  liaiid  ynii  wliat  lias  liccn  prodiK't'd  in  evi- 
dence as  Board's  Kxliibit  2'1  and  ask  y«iu  it*  you 
have  ever  seen  this  telegram   before'? 

A.  Yes,  sir;  I  dictated  tiiat  telci^rani  and  sent 
it  from  Salt  Lake  <  'ity. 

Q.     To  whom  did  you  send  it? 

A.     1  sent  it  to  the  Idaho  Refining  Company. 

Q.     What    was   the   purpose   of   that   telegram? 

[952] 

A.  To  gave  them  notice  that  we  were  cancelling 
their  policy  due  to  the  excessive  loss  ratio. 

Q.  You  said  that  you  were  cancelling  it  at  the 
company's  election?  A.     Yes,  sir. 

Q.     What  company  do  you  mean? 

A.  The  Metroi)olitan  Casualty  Insurance  Com- 
pany of  New  York  and  the  Firemen's  Insurance 
Company  of  Newark,  New  Jersey. 

Q.  Do  I  understand  that  you  meant  that  it  was 
being  cancelled  by  reason  of  the  decision  of  the 
company  to  cancel  it? 

A.  I  act  for  the  company  in  Salt  Lake  City 
and  this  territory.  My  decision  is  the  company's 
decision. 

Q.  Was  that  decision  then  made  })i'ior  to  the 
time  that  you  sent  the  telegram  ? 

A.  It  was  made  the  day  )>efore  1  was  in  Poca- 
tello  and  notified  the  company  that  I  was  can- 
celling the  policy  off. 

Q.  Now,  wliy  was  there  a  limitation  as  to  the 
time  of  cancellation? 

A.     We  wanted  to  give  the  Idaho  Refining  Com- 
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pany  as  much  time  as  possible  to  replace  its  policy, 
as  it  is  difficult  after  a  company  gets  off  a  risk,  to 
replace  it  without  a  thorough  investigation. 

Q.  Now,  what  was  done  with  the  policy  after 
its  cancellation? 

A.  My  recollection  is  that  it  was  returned  to 
our  Salt  Lake  office.  [953] 

Trial  Examiner  Riemer:  I  am  sorry,  but  I 
didn't  hear  the  answer. 

A.  My  recollection  is  that  it  was  returned  to 
our  Salt  Lake  City  office,  and  later  sent  to  San 
Francisco,  and  I  understand  they  destroy  them 
there,  so  there  is  no  chance  of  the  policy  being  in 
force  again. 

Q.  (Mr.  Merrill,  continuing)  :  Then  I  under- 
stand the  original  policy  FM-227  has  been  de- 
stroyed by  the  San  Francisco  office? 

A.     That  is  to  the  best   of  my  knowledge. 

Q.  Any  other  policies,  if  any,  outstanding,  would 
be  mere  copies  of  the  original? 

A.     That  is  right. 

Q.  Now,  who  was  the  agent  of  the  companies 
you  represent  who  issued  the  policy? 

A.  The  Turner  Insurance  Agency,  Pocatello, 
Idaho. 

Q.  And  what  representative  of  the  Turner  In- 
surance Agency  handled  that  business,  if  you  know  ? 

A.     Rube  F.  Turner. 

Q.     And  where  does  he  live? 

A.     Pocatello,  Idaho. 
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Q.  Is  the  Turner  Insurance  Agency  an  Idaho 
Company  ? 

A.  I  understand  it  is  a  corporation  of  the  State 
of  Idaho. 

Q.     Having  its  office  at  what  point? 

A.  In  the  Bannock  Hotel  Building,  Pocatello, 
Idaho. 

Q.     Now,    why    was    policy    FM-227    cancelled? 

[954] 

A.  The  reason  that  it  was  cancelled  was  be- 
cause of  the  frequency  of  collision  claims  and  prop- 
erty damage  claims,  and  I  had  been  instructed  to 
watch  very  closely,  because  we  were  afraid  of  a 
very  serious  personal  injury  case. 

Q.     What  losses  had  occurred  under  the  policy? 

A.  That  I  can't  give  you  because  I  haven't 
the  information  here,  but  there  was  a  frequency, 
just  happening  too  often — that  is  all. 

Q.  Will  you  explain  a  little  more  fully  what 
you  mean  by  frequency  and  happening  too  often? 

A.  We  issue  our  policies  for  a  premium,  and 
that  premium  charge  is  based  on  a  50  per  cent,  loss 
ratio,  and  50  per  cent,  for  operations.  This  had 
developed  practically  50  per  cent,  of  the  100  per 
cent,  put  away  with  which  to  pay  the  losses.  If 
we  operated  on  that  policy  any  further,  we  would 
lose  money  over  and  above  the  amount,  so  it  was 
embarrassing  for  me  to  continue  on  that  policy. 

Q.     To  what  were  the  losses  due? 

A.  That  I  can't  say.  The  Idaho  Refining  Com- 
pany owned  the  trucks  and  employed  the  drivers. 
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No  doubt  the  drivers  were  licensed  in  the  state 
of  Idaho,  but  they  controlled  the  trucks,  and  the 
trucks  were  very  good  trucks,  and  in  good  shaj^e. 

Q.  You  understood  the  trucks  have  been  in  good 
shape  and  in  good  condition? 

A.     Practically  new  cars.   [955] 

Q.  Leading  one  to  the  conclusion  that  it  was  the 
drivers'  fault? 

A.  That  is  all  that  I  can  figure,  because  the 
Idaho  Refining  Company  did  not  control  their  own 
trucks — the  drivers  did. 

Q.  Now,  what  were  the  fundamentals  of  the  pol- 
icy, what  deductibles,  what  coverage,  w^hat  type  of 
equipment  and  so  forth,  was  covered? 

A.  Well,  I  can't  be  positive.  There  were  pas- 
senger cars  covered  for  fire,  theft,  actual  value, 
comprehensive,  $50  deductible,  and  $100,000  prop- 
erty damage,  and  $100,000  public  liability  for  one 
person  or  more  than  one  person  in  any  one  accident. 
That  applied  to  all  trucks  and  trailers,  and  the  col- 
lision deductible  was  either  $100  or  $150. 

Q.     For  each  truck?  A.     For  each  truck. 

Q.  Did  that  apply  likewise  to  the  other  auto- 
mobiles ? 

A.  Every  automobile  owned  by  the  Idaho  Refin- 
ing Company,  the  Idaho  Gas  &  Oil  Company,  and 
the  Covey  Gas  &  Oil  Company. 

Q.  You  mean,  if  there  was  a  truck  and  trailer, 
they  would  both  be  covered? 

A.  Yes,  they  would  both  be  covered  for  actual 
value,  for  fire,  theft,  with  collision  deductible,  and 
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personal    injury    $100,000    and    property    damage 

$100,000. 

Q.     What  do  you  mean  by  ''deductible'"? 

A.  That  would  be  collision.  That  is,  the  Idaho 
Refining  [956]  Company  was  to  pay  the  first  |100 
or  $150  of  any  loss,  and  the  insurance  company 
paid  everything  over  and  above  that  amount. 

Q.  Assuming  there  was  a  truck  and  trailer  going 
along  the  highway,  covered  by  this  policy,  and  an 
accident  occurred  in  which  both  the  truck  and 
trailer  were  damaged,  would  the  deductible  be 
$100  or  $200? 

A.  It  would  apply  to  each  unit,  that  would  be 
true — we  call  them  tractors  and  trailers, — it  would 
apply  to  each  unit.  That  would  be  $200  deductible, 
$100  each. 

Q.  Now,  then,  if  the  loss  to  the  truck  or  damage 
to  the  car  was  under  $100,  then  there  would  be  no 
'payment  made  by  the  company?  A.     No,  sir. 

Q.     I  mean  by  the  insurance  company? 

A.     No  payment  made. 

Q.  And  then  that  would  apply  likewise  to  the 
trailer  ? 

A.    Yes,  that  would  apply  to  the  trailer. 

Q.  In  all  instances  then  where  the  loss  or  the 
damage  to  the  covered  property  was  under  $100 
on  each  item,  that  loss  would  be  absorbed  by  the 
Refining  Company?  A.     That  is  right.  [957] 

Q.  What  information  had  you  received  touch- 
ing the  losses,  or  the  driving  of  the  covered  equip- 
ment, Mr.  Little? 
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A.  Well,  now,  we  don't  participate — what  I 
mean  by  that,  we  don't  have  the  loss  records  right 
in  our  office.  We  have  independent  adjusters,  the 
Fire  Insurance  Companies  Adjustment  Bureau  in 
Pocatello,  Twin  Falls,  and  Boise.  They  have  been 
adjusting  the  losses.  Some  losses  have  been  ad- 
justed by  the  Nichols  Adjustment  Bureau.  We  re- 
ceive information  pertaining  to  those  losses  in  most 
cases.  When  the  report  is  sent  to  the  Company, 
v^e  receive  a  copy,  and  at  the  conclusion  it  saysy 
'' Driver's  fault,"  or  some  statement  to  that  effect, 
and  in  most  cases  there  was  included  "Driver  was 
at  fault"  in  every  one  of  the  accidents  where  col- 
lision and  property  damage  loss  was  paid.   [958] 

Q.  Have  you  ever  observed  the  driving  of  any 
Idaho  Refining  Company  trucks  covered  by  this 
policy,  on  the  highway? 

A.  Yes,  two  occasions.  I  was  up  here  in  No- 
vember,  

Q.     What  year?  A.     1941. 

Q.     What  part  of  November? 

A.  I  would  say  that  it  was  the  first  part.  It 
w^as  before, — it  was  either  the  5th  or  6th,  and  I  was 
making  a  little  investigation  because  I  had  been 
put  on  notice  there  was  another  big  loss  reported  on 
November  24 — October  24,  1941,  by  the  vice-presi- 
dent of  our  company,  and  on  that  notice,  I  came 
up  here  to  investigate  the  condition.  I  left  Poca- 
tello for  Idaho  Falls  and  at  Tyhee,  just  north  of 
Pocatello 

Q.     On  the  highway? 
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A.  On  the  highway — I  passed  by  a  gasoline 
truck,  and  that  truck  passed  me  at  I  would  say, 
60  or  65  miles  an  hour,  and  when  I  got  to  Black- 
foot  it  was  dumping  gasoline  in  an  Idaho  Gas  & 
Oil  station.  It  seems  to  me  that  station  is  just 
north  of  Blackfoot. 

Q.  How  fast  were  you  driving  at  the  time  that 
truck  passed  you  1 

A.     I  never  go  over  55  miles  an  hour. 

Q.     And  that  truck  passed  you  on  the  highway? 

A.     Passed  me  before  we  got  to  Fort  Hall. 

Q.     With  an  Idaho  Refining  Company  driver? 

A.  I  don't  know  as  to  that.  [959]  The  Idaho 
Gas  &  Oil  station  was  being  fueled  with  that  truck. 

Q.     You  mean  that  you  don't  know  the  driver? 

A.  I  did  not  know  the  driver.  The  only  thing, 
I  assumed  that  truck  was  an  Idaho  Gas  &  Oil 
truck, — or  an  Idaho  Refining  truck,  because  cer- 
tainly they  wouldn't  be  dumping  gas  at  an  Idaho 
Gas  &  Oil  station  if  they  were  not. 

Q.     Was  it  a  transport  truck? 

A.     It  was  a  big  tractor  and  trailer. 

Q.  What  was  the  other  incident  which  you  men- 
tioned? 

A.  Before  the  end  of  the  week,  I  was  also  going 
to  American  Falls,  and  one  of  the  trucks  that  ieame 
out  of  the  Idaho  Refining  Company  there  at  the 
railway  tracks,  stopped  at  the  railway,  tracks,  I 
could  see  it  there,  and  it  passed  me  before  I  got 
to  the  bridge,  before  we  arrived  at  American  Falls. 

Q.     And  how  fast  were  you  traveling?         .; 


722  National  Labor  Relations  Board 

(Testimony  of  Decker  Little.) 

A.     About  55, — between  50  and  55  miles  an  hour. 

Q.     How  fast  would  that  truck  be  traveling? 

A.     I  would  say  close  to  60  or  65  miles  an  hour. 

Q.     And  what  type  of  truck  was  it? 

A.     A  tractor  and  trailer. 

Q.     Drawing  a  cargo? 

A.  I  judge  it  was  drawing  a  cargo,  because  it 
came  out  of  the  refinery,  and  it  certainly  wouldn't 
go  in  there  to  unload — it  would  go  in  there  to  load 
up.  [960] 

Q.  Now,  Mr.  Little,  you  say  the  policy  FM-227 
was  issued  in  August,  1941?  A.     Yes,  sir. 

Q.  Was  there  a  policy  in  your  company  upon 
this  equipment  prior  to  that  date? 

A.  Yes,  that  was  renewing  another  policy  that 
was  dated  the  same  date  in  1940,  for  one  year. 

Q.     And  what  was  that  policy  niunber? 

A.     That  was  FM-199. 

Q.  Policy  FM-199  remained  in  effect  from  Au- 
gust, 1940  to  August,  1941? 

A.     That  is  right. 

Q.  And  then  August,  1941 — in  August,  1941, 
there  was  a  renewal  of  the  policy,  and  that  was 
the  one  that  was  cancelled?  A.    Yes,  sir. 

Q.  Had  you  experienced  any  losses  under  FM- 
199?  A.     Very  disastrous  losses. 

Q.     Relate  a  little  more  in  detail  those  losses? 

A.  I  haven't  the  records,  but  I  know  that  we 
paid  'way  over  100  per  cent,  loss  ratio  on  that  pol- 
icy during  the  year  1940,  August,  1940  to  August, 
1941. 
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Trial  Examiner  Riemer:  Tliat  was  on  Policy 
FM-199? 

The  Witness:     Yes,  sir. 

Q.  (Mr.  Merrill,  continuing) :  Had  you  had 
your    technicians    examine    the    equipment?    [961] 

A.  No,  we  don't  maintain  a  field  service;  we 
just  go  on  the  year  that  the  truck  was  made. 

Q.  You  had  examined,  however,  the  truck,  the 
make   of  truck,   the   character   of  truck? 

A.  That  information  is  given  to  us  by  the  Idaho 
Refining  Company,  and  that  naturally  has  to  be 
checked  over  the  state  for  license  numbers. 

Q.     That  is  always  done? 

A.     That  is  always  done. 

Q.  Now,  if  the  loss  ratio  on  your  policy  FM-199 
was  excessive,  why  was  the  policy  renewed  or  re- 
written as  FM-227? 

A.  That  policy  was  renewed  because  we  felt 
that  the  line  would  not  continue  to  show  a  loss 
ratio.  We  have  this  condition  happen,  that  one 
year  we  will  have  a  bad  loss  ratio  on  a  line;  it 
doesn't  take  much  of  a  loss  or  many  losses  to  make 
100  per  cent,  loss  ratio;  and  then  the  next  year 
it  will  not  show  up  the  same  way,  but  on  this, 
we  w^ere  in  on  the  Idaho  Refining  Company  when 
they  first  started,  and  our  loss  ratio  has  been  going 
on  until  we  cancelled  off,  so  we  felt  that  the  loss 
ratio  was  getting  no  better,  and  no  chance  of  get- 
ting any  better,  so  the  only  thing  that  I  could  do 
was  to  cancel  off  to  save  myself  embarrassment 
with  the  company. 
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Q.  Was  there  any  dissatisfaction  expressed  to 
you  by  the  company  itself? 

A.  Yes,  Mr.  Frank  E.  Chadwick,  vice-presi- 
dent at  San  Francisco  [962]  visited  me  here  in 
June  or  July  and  instructed  me  not  to  renew  this 
policy,  that  is,  FM-199. 

Q.     July  of  what  year?  A.     July  of  1941. 

Q.     Yes.     A.     I  called  in  Gilbert  Sheets, 

Q.     Who  is  he? 

A.  He  is,  I  understand,  president  of  the  Idaho 
Refining  Company, — or  was  at  that  time. 

Q.     Living  where?  A.     At  Salt  Lake  City. 

Q.     Continue. 

A.  And  through  our  persuasions  to  Mr.  Chad- 
wick,  we  secured  permission  upon  his  taking  the 
matter  up  with  his  superior,  which  is  Fred  E.  Sul- 
livan, their  superintendent  of  the  automobile  de- 
partment George  W.  Donlan,  to  consider  the  re- 
issue of  that  policy,  under  the  circumstances  that 
we  mentioned  to  him,  which  was  that  we  ought  to 
show  a  profit  on  that  line.  We  received  the  in- 
formation granting  us  permission  to  issue  this 
policy  immediately  upon  his  return  to  San  Fran- 
cisco. That  policy  was  re-issued  under  Policy  FM- 
227  in  August. 

Q.  Were  your  expectations  realized,  or  other- 
wise? 

A.  No.  The  few  days  that  we  had  the  policy 
in  effect,  we  had  experienced  about  four  thousand 
dollars  loss  out  of  an  $8500  premium,  and  with  a 
loss  ratio  like  that  within  2-1/0  [963]  months,  all 
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we  could  expect  was  maybe  a  500  or  600  per  cent, 
loss  ratio,  and  maybe  a  tremendous  personal  in- 
jury, as  we  have  high  limits. 

Q.     Now,  what  if  anything  had  you — strike  that. 

Had  you  ever  expressed  any  protest  or  admoni- 
tion touching  the  driving  of  these  trucks? 

A.  Every  time  we  had  a  loss — there  was  such  a 
frequency  of  these  losses,  as  I  mentioned  before, 
— it  was  taken  up  with  R.  F.  Turner  of  the  Turner 
Insurance  Agency. 

Q.     AtPocatello? 

A.  At  Pocatello,  and  also  I  would  let  Mr.  Sheets 
know  about  it,  because  he  was  president  of  the  com- 
pany. It  was  done  more  as  information  to  the 
company. 

Q.  Did  you  ever  make  any  expression  of  what 
would  happen  if  correction  was  not  made? 

A.  No,  we  never  have.  Our  attitude  is  this: 
the  company  knows  their  loss  ratio.  They  receive 
the  checks.  Now,  if  they  can't  take  care  of  that 
condition,  remedy  it  in  some  way,  we  have  no 
way  of  doing  it,  and  we  do  not  maintain  a  field 
force  for  that  purpose. 

Q.  Of  course,  you  knew  that  the  policy  would 
have  to  be  cancelled  if  the  loss  ratio  became  worse, 
or   even  maintained  itself  under   Policy   FM-199? 

A.  I  just  couldn't  continue  on  the  risk  under 
the  conditions,  because  we  had  made  arrangements 
with  Mr.  Chadwick — we  felt  [964]  the  policy  was 
going  to  develop  a  further  loss,  and  I  just  couldn't 


726  National  Labor  Relations  Board 

(Testimony  of  Decker  Little.) 

continue  on  that  risk  under  the  existing  conditions, 

and  that  is  all. 

Q.  Did  you  pass  that  information  on  to  Mr. 
Sheets  and  Mr.  Turner? 

A.  I  passed  it  on  to  Mr.  Turner  every  time  I 
saw  him,  and  I  am  pretty  positive  that  I  men- 
tioned it  to  Mr.  Sheets, — I  see  Mr.  Sheets  prac- 
tically every  day  in  Salt  Lake  City,  and  no  doubt 
took  it  up  with  him  many  times. 

Mr.  Merrill:  You  may  cross  examine, — just  a 
moment,  please.    Just  another  question  or  two. 

Q.  (Mr.  Merrill,  continuing) :  Mr.  Little,  is 
there  any  difference  in  the  computation  on  prem- 
iums on  long  and  short  hauls? 

A.     Yes,  there  is. 

Q.     Explain  it,  please. 

A.  Well,  on  all  trucks  that  operate  within  a 
radius  of  50  miles,  they  are  given  a  local  haul 
rate.  The  next  rate  is  50  miles  to  150  miles,  which 
is  given  an  intermediate  rate;  anything  over  300 
miles  is  given  classification  of  long  haul.  Those 
rates  are  sometimes  as  high  as  8  or  9  times  the 
local  haul  rate.  It  is  graded  according  to  terri- 
tory. 

Q.  Well,  did  the  long  and  short  haul  expe- 
rience have  anything  to  do  with  the  cancellation  of 
this  policy? 

A.  Not  a  bit.  We  were  experiencing  losses  all 
over  the  state.  [965]  We  had  one  loss — may  I  men- 
tion this? 

Q.    Yes. 

A.    We  had  one  loss  where  a  man  started  out 
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from  Twin  Falls  for  Pocatello  and  ended  up   in 

Wells,  Nevada,  and  had  an  accident  there. 

Q.     Sort  of  a  wrong- way  Corrigan? 

A.     Yes,  we  paid  a  total  loss  on  that  cargo. 

Q.  Have  you  any  idea  why  he  ended  up  in 
Wells,  Nevada? 

A.  We  have  no  idea,  except  he  might  have  been 
a  little  drunk,  we  don't  know. 

Trial  Examiner  Eiemer:  You  are  assuming 
that? 

The  Witness:  We  assumed  that.  We  don't 
know. 

Mr.  Penfield:  We  move  that  that  answer  be 
stricken  if  he  doesn't  know. 

Trial  Examiner  Riemer:     No,  let  it  stay  in. 

Mr.  Merrill :     You  may  cross  examine. 

Cross  Examination 

Q.  (Mr.  Penfield):  Mr.  Little,  did  these  pol- 
icies that  you  referred  to  cover  equipment  of  the 
Idaho  Gas  &  Oil  Company  and  the  Covey  Gas  & 
Oil  Company  as  well  as  of  the  Idaho  Refining 
Company "? 

A.  Yes,  we  included  all  three  of  the  companies 
together,  because  they  were  so  closely  interwoven. 

Q.  It  covered  all  of  the  equipment  of  those 
three  organizations? 

A.     Yes,  of  those  three  organizations.  [966] 

Q.  Mr.  Little,  you  have  testified  in  connection 
with  your  decision  to  cancel  this  insurance  policy 
that  you  concluded  that  the  drivers  were  at  fault? 

A.     Well,  how  could  you  come  to  anything  else? 
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We  were  responsible  in  no  way  whatsoever  for 
their  discharge  or  their  reorganization  or  anything. 
The  thing  is  that  the  Idaho  Refining  Company  are 
not  driving  the  cars,  they  own  them,  but  the  in- 
dividuals were  driving  the  cars.  Now,  it  could  be 
nearsightedness,  farsightedness,  lack  of  rest, — some- 
thing was  wrong.  That  is  our  attitude.  We  can- 
celled the  policy  off.  We  can  cancel  at  any  time.  We 
do  that  when  the  policy  becomes  unprofitable.  We 
are  handling  everybody's  money.  We  can't  lose 
money  on  our  policies ;  we  have  got  to  be  in  a  profit- 
able business,  and  when  we  continually  lose  money 
on  one  lin^  we  have  to  get  off  of  it. 

Q.  As  a  matter  of  fact,  you  didn  't  know  whether 
the  drivers  [969]  were  careful  or  just  had  acci- 
dents ? 

A.  I  don't  know  anything  about  them.  I  have 
no  way  of  contacting  the  men  driving  the  trucks; 
you  have  one  bunch  today,  and  somebody  else  to- 
morrow. 

Q.  You  didn't  know  whether  or  not  a  major- 
ity of  them  had  or  had  not  had  an  accident? 

A.  I  don't  know,  except  the  ones  whose  names 
were  listed.  The  only  ones  we  knew  were  the  ones 
where  they  had  claims.  [970] 

Q.  Well,  you  stated  that  you  had  been  consider- 
ing for  some  time  the  loss  ratio  of  the  Idaho  Re- 
fining Company,  and  did  you  make  any  sugges- 
tion to  them  in  regard  to  it?  [972] 

A.  No,  I  didn't.  I  feel  that  isn't  our  job.  We 
insure   a   policy,   and   we   insure   a   company;   we 
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guarantee  to  pay  certain  losses  that  happen.  Now, 
it  is  up  to  them  to  keep  the  equipment  in  good 
shape  and  keep  good  drivers,  and  keep  every- 
thing in  orderly  condition.  That  is  not  our  job. 
The  only  thing  was  that  on  the  27tli  of  October, 
I  insisted  that  they  do  something;  then  another 
loss  came  along,  and  I  cancelled  off. 

Q.  You  say  on  October  27th  you  insisted  that 
they  do  something?  A.     Yes,  sir. 

Q.     How  did  you  communicate  this  ? 

A.     By  letter. 

Q.     And  what  did  you  tell  them? 

A.  Well,  to  the  best  of  my  recollection — I 
haven't  the  letter  here — was  the  fact  that  some- 
thing would  have  to  be  done  about  the  loss  ratio, 
or  some  sort  of  a  safety  campaign  or  something 
had  to  be  done,  because  we  couldn't  continue  on 
under  that  condition.  Now,  I  don't  know  what 
I  wrote — I  haven't  it  here. 

Q.  Did  you  ever  receive  a  reply  from  the  com- 
pany? 

A.  Now,  I  didn't  personally.  We  had  at  that 
time  five  young  ladies  in  the  office,  and  a  special 
agent,  and  the  special  agent  didn't.  We  have  only 
two  of  the  young  ladies  in  the  office  now  who 
were  with  us  at  that  time,  and  neither  one  of 
those  did.  Now,  whether  one  of  the  other  young 
ladies  received  any  reply,  I  don't  know  person- 
ally. I  didn't  receive  a  reply  to  that  letter,  as  I 
am  out  of  the  office  about  80  per  cent,  of  [973]  the^ 
time,  so  when  I  say  that  I  didn't  receive  it,  I  mean 
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that  I   didn't  receive   it,   but   it  could   have   been 

received  in  the  office. 

Q.     It  never  came  to  your  attention*? 

A.  No,  it  never  came  to  my  attention.  The 
young  lady  in  the  automobile  department  is  now 
out  of  the  office. 

Q.  Wouldn't  it  be  called  to  your  attention  if  it 
had  been  received?  A.     Not  particularly. 

Q.  In  any  event,  that  had  no  bearing  whatever 
upon  your  decision  to  cancel"? 

A.  My  decision  to  cancel  this  policy  was  when 
I  was  up  in  November,  and  there  had  been  a  re- 
port that  looked  like  another  big  loss  on  November 
4th,  and  I  just  felt  that  I  was  sick  and  tired  of 
trying  to  continue  this  line  in  force,  so  I  cancelled 
off,  and  I  gave  them  every  consideration  possible 
to  get  a  new  policy.  We  usually  give  five  days, 
and  we  gave  them  approximately  ten  days. 

Q.  Did  you  ever  suggest  to  the  company  that 
they  discharge  the  drivers,  or  get  a  new  crew 
of  drivers'? 

A.  We  wouldn't  dare  do  that,  to  be  frank  with 
you.  We  don't  feel  that  we  have  that  authority. 
We  feel  that  if  the  company  can't  take  care  of 
that  matter  itself,  then  the  only  thing  for  us  to 
do  is  to  get  off  the  risk. 

Q.     Is  your  answer  that  you  did  not? 

A.     It  certainly  is.  [974] 

Trial  Examiner  Eiemer:  Mr.  Merrill,  and  Mr. 
Moyle,  have  you  had  time  to  examine  Board's 
proposed  exhibit  No.  26  for  identification  ? 
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Mr.   Moyle:     Yes,   Mr.   Examiner;   we   have   no 
objection  to  it  except  that  it  is  immaterial. 

Trial  Examiner  Riemer:     May  I  see  it,  please? 
(Mr.   Moyle  hands   exhibit   to   Trial   Exam- 
iner.) 

Trial  Examiner  Riemer:     The  proposed  exhibit 
may    be    admitted    and    marked    in    evidence    as 
Board's  Exhibit  No.  26. 
Will  you  supply  a  copy? 
Mr.  Penfield:     Yes,  I  will. 

(Whereupon  the  document  heretofore 
marked  as  Board's  Exhibit  No.  26  for  identifi- 
cation was  received  in  evidence.) 
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BOARD'S  EXHIBIT  NO.  26 
Loyalty  Group 

Letterhead  of 

FIREMEN'S 

Insurance  Company 

of  NEWARK, 

New  Jersey 
Organized  1855 

SALT  LAKE  CITY  BRANCH  OFFICE 

917  Continental  Bank  Building 

Telephone  4-6417 

Salt  Lake  City,  Utah 

December  18,  1941 
Mr.  John  P.  Evans 
P.  O.  Box  910 
Pocatello,  Idaho 

Dear  Mr.  Evans: 

I  wish  to  acknowledge  your  letter  of  December 
18th  with  reference  to  the  cancellation  of  the  Fire- 
men's Insurance  Company  and  the  Commercial 
Casualty  Insurance  Company  policy  with  the  Idaho 
Refining  Company. 

To  start  with,  this  class  of  business  is  looked 
on  by  insurance  companies  as  the  most  hazardous 
type  existing,  and  we  only  take  these  lines  where 
the  agency  involved  warrants  it  and  in  this  case, 
we  accepted  this  business  for  our  agent  because 
his  agency  warranted  this  concession. 

We  have  carried  the  Idaho  Refining  Company 
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ever  since  they  started  to  do  business,  and  every 
year  we  have  had  a  very  serious  loss  ratio.  The 
last  polic}^  was  issued  in  August  and  the  frequency 
of  claims  alarmed  our  San  Francisco  Department 
and  I  was  instructed  not  to  renew  the  policy  when 
it  expired.  However,  I  notified  the  Idaho  Refining 
Company  that  they  must  do  something  to  reduce 
these  claims  such  as  safety  campaigns,  determining 
whether  or  not  the  drivers  were  in  physical  con- 
dition to  drive  trucks,  whether  careful  check  was 
made  on  long  distance  driving  and  whether  trucks 
were  kept  in  first  class  condition.  We  do  know 
that  these  trucks  were  practically  all  new  n«w,  and 
were  the  finest  that  could  be  obtained. 

While  in  Pocatello  and  Boise  during  the  month 
of  November,  I  investigated  the  conditions  exist- 
ing and  due  to  the  claims  piling  up,  I  telegraphed 
the  Idaho  Refining  Company  advising  them  that 
we  were  cancelling  their  policy  and  that  cancel- 
lation was  to  take  effect  as  of  November  17th. 
This  gave  them  approximately  ten  days  in  which 
to  replace  the  policy.  Our  notice  of  cancellation 
was  November  12th,  and  the  first  advice  of  our  in- 
tention to  cancel  was  November  8th.  I  want  to 
clearly  bring  this  out  to  you  that  we  have  never 
during  the  operation  of  the  above  mentioned  com- 
pany tried  to  dictate  to  our  assured  whom  they 
should  employ,  whom  they  should  discharge  or  in 
any  way  interfere  with  the  operation  of  their  or- 
ganization. We  have  made  recommendations  to 
safeguard  and  benefit  not  only  the  assured  but  our- 
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selves  such  as  safety  campaigns  to  be  operated 
directly  by  the  assured  and  periodical  examination 
of  their  drivers. 

In  cancelling-  the  Idaho  Refining  Company's 
policy,  we  never  requested  the  discharge  of  any 
drivers.  Cancellation  was  purely  due  to  the  loss 
ratio  and  the  possibility  of  the  losses  continuing. 
I  trust  this  letter  clears  up  any  misunderstand- 
ing that  you  might  have  to  the  effect  that  our 
companies  were  responsible  in  any  way  for  your 
dismissal  from  the  Idaho  Refining  Company. 
Yours  very  truly, 

DECKER  LITTLE 
Decker  Little 
District  Manager 
DL:MR:F-Com 


(Board's     Exhibit     27     for     identification 
marked  by  reporter.) 

Q.  (Mr.  Penfield,  continuing) :  I  show  you 
Board's  Exhibit  No.  27  and  ask  you  if  this  is  a 
letter  written  to  the  other  truckdriver  who  visited 
you? 

A.  Well,  I  don't  know  the  fellows.  That  is  my 
signature  there,  and  it  is  an  identical  copy  of  the 
other  letter,  or  should  be,  at  least. 

Mr.  Penfield:  I  offer  it  in  evidence  as  Board's 
Exhibit  No.  [979]  27. 

A.     It  is  an  identical  letter. 
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Mr.  Moyle:  AYhat  is  the  purpose  of  having  two 
identical  letters'? 

Mr.  Penfield:  It  appears  to  be  the  same  letter. 
I  wanted  to  establish  that  two  drivers  came. 

Trial  Examiner  Riemer:  Who  is  that  addressed 
to? 

Mr.  Penfield:  That  is  addressed  to  Mr.  P.  P. 
Stanger. 

Trial  Examiner  Riemer:  Mr.  Moyle,  without 
waiving  any  objection  on  the  ground  of  its  relev- 
ancy, would  you  stipulate  that  is  a  copy  of  Board's 
Exhibit  No.  26? 

A.     It  is  not  a  copy;  it  is  an  individual  letter. 

Mr.  Moyle:  It  is  an  exact  copy  of  Board's 
Exhibit  No.  26? 

The  Witness:     That  is  right. 

Trial    Examiner    Riemer:     A    copy    of    Board's  . 
Exhibit  26? 

Mr.  Moyle :     Yes,  but  addressed  to  P.  P.  Stanger. 

Trial   Examiner  Riemer:     Yes. 

Mr.  Moyle:  Who  was  Exhibit  No.  26  addressed 
to? 

Trial  Examiner  Riemer:  John  Evans,  and  this 
letter  is  addressed  to  whom? 

Mr.  Penfield:  To  Mr.  P.  P.  Stanger.  Well,  with 
that  understanding,  I  will  not  offer  it. 

(Whereupon    a    document    was    marked    as 
Board's  Exhibit  No.  28  for  identification.) 

Q.  I  show  you  Board's  Exhibit  No.  28  for  iden- 
tification and  ask  [980]  you  if  you  can  tell  us  what 
this  is? 
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A.     It  is  an  answer  to  Mr.  Babcock's  letter. 
Q.     I  call  your  attention  to  this  portion  in  which 
you  state: 

"A  letter  to  the  Idaho  Refining  Company 
October  27th  with  reference  to  the  loss  ratio 
was  never  answered  by  the  Idaho  Refining 
Company  or  any  of  its  officers,  nor  any  answer 
made  by  telephone  from  the  Idaho  Refining 
Company" 

A.  That  is  the  one  that  I  referred  to  that  I 
wrote  to  the  Idaho  Refining  Company  upon  receipt 
of  a  letter  from  the  vice-president  telling  me 
under  no  condition  to  renew  the  policy  if  another 
loss  had  occurred. 

Q.  I  didn't  ask  the  question  on  the  basis  of 
that. 

Mr.  Penfield:  I  move,  Mr.  Examiner,  that  the 
answer  be  stricken. 

Trial  Examiner  Riemer :  No,  the  motion  to  strike 
is  denied.  Put  your  question  again,  but  if  you 
quote  from  the  letter,  please  talk  slowly. 

Q.  I  wish  to  ask  you  if  that  is  a  correct  state- 
ment that  no  answer  was  made  by  the  Idaho  Re- 
fining Company  or  any  of  its  officers  by  telephone 
or  otherwise? 

A.  As  I  explained  this  morning,  no  answer  was 
made  to  me.  There  is  only  two  girls  left  in  the 
office  that  we  had  in  the  employ  of  the  company  at 
that  time,  and  neither  one  of  those  received  an 
answer  by  telephone,  telegraph  or  letter.  [981]  How- 
ever, three  have  left  our  employment,  and  the  one  in 
the  automobile  department  has  left.     One  of  those 
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might  have  received  it,  as  I  mentioned  before,  and 
it  might  not  particularly  come  to  my  attention, 
because  immediately  after  I  cancelled  the  policy. 
However,  I  have  nothing  in  the  file. 

Trial  Examiner  Riemer:  You  say  that  there  is 
nothing  in  the  file*? 

The  Witness:  There  is  nothing  in  the  file  to 
show  that  there  was  an  answer  received. 

Trial  Examiner  Riemer :  Is  there  anything  in  the 
office  files'? 

The  Witness :     That  is  the  office  files — pardon  me. 

Mr.  Penfield:  And  I  will  offer  this  as  Board's 
Exhibit  No.  28. 

Mr.  Moyle:  I  have  no  other  objection  to  it,  ex- 
cept that  it  is  immaterial,  and  just  repetition  of 
what  the  witness  has  already  testified  to. 

Trial   Examiner   Riemer:     It   may   be   admitted 
and  marked  in  evidence  as  Board's  Exhibit  No.  28. 
(Whereupon       the       document       heretofore 
marked  as  Board's  Exhibit  No.  28  for  identifi- 
cation was  received  in  evidence.) 
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BOARD'S  EXHIBIT  NO.  28 
Loyalty  Group 

Letterhead  of 

Firemen's  Insurance  Company  of  Newark, 

New  Jersey. 

Organized  1855 

SALT  LAKE  CITY  BRANCH  OFFICE 

917  Continental  Bank  Building 

Telephone  4-6417 

Salt  Lake  City,  Utah 

April  13,  1942 

Subject:     Policy   #FM-227- 

Idaho  Refining  Company 
Mr.  Wm.  A.  Babcock,  Jr.,  Attorney 
Hotel  Whitman 
Pocatello,  Idaho 

Dear  Mr.  Babcock: 

I  wish  to  acknowledge  your  letter  of  April  11 
with  reference  to  our  cancelling  the  Idaho  Refin- 
ing automobile  policy  No.  FM-227,  issued  through 
the  Turner  Insurance  Agency  of  Pocatello,  Idaho. 

The  letter  sent  to  the  Idaho  Refining  Company 
October  27  with  reference  to  their  loss  ratio  was 
never  answered  by  the  Idaho  Refining  Company 
or  any  of  its  officers,  nor  w^as  there  an  answer  made 
by  telephone  from  the  Idaho  Refining  Company 
or  any  of  its  officers. 

I  do,  however,  see  Mr.  Gilbert  Sheets,  who  is 
either  President  or  has  been  President  of  the  Idaho 
Refining   Company,   almost  every  day  due  to  his 
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being  one  of  our  Salt  Lake  City  agents,,  but  the 
only  matter  taken  up  between  Mr.  Sheets  and 
myself  was  in  regard  to  the  effective  time  of  can- 
cellation of  the  above  captioned  policy.  The  policy 
contract  states  cancellation  shall  be  effective  12:01 
o'clock  A.  M.  and  I  extended  this  time  to  12:00 
Noon,  as  of  November  17. 

I  telegraphed  the  Idaho  Refining  Company  No- 
vember 10,  1941  and  quote  telegram : 

'^Due  to  High  Loss  Ratio  Experienced  on 
Equipment  Owned  by  Your  Corporation  for 
Past  Few  Years  We  Are  Cancelling  Off  Policy 
FM  227  by  Registered  Cancellation  Notice  to  Be 
Effective  November  17,  1941,  Noon,  Standard 
Time.  Please  Make  Other  Arrangements  for 
Insurance. ' ' 

Our  regular  cancellation  notice  was  mailed  to 
the  Idaho  Refining  Company  and  all  interested  par- 
ties on  the  12th  day  of  November,  1941,  giving  the 
usual  five  days  notice. 

In  answering  the  last  paragraph  of  your  letter, 
I  wish  to  state  that  never  once  did  I  ever  advise 
or  recommend  that  the  Idaho  Refining  Company 
discharge  any  of  its  drivers  or  reorganize  its  driv- 
ing crew.  This  subject  was  never  mentioned  or 
discussed  in  any  way,  and  had  no  bearing  on  the 
cancellation  of  the  policy. 

Very  truly  yours, 

DECKER  LITTLE 

Decker  Little,  Dist.  Mgr. 
DL:M-F 
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Mr.  Penfield:  Without  waiving  your  objection 
as  to  its  materiality,  can  it  be  stipulated  that  Mr. 
Babcock,  the  person  there  referred  to,  is  an  at- 
torney for  the  National  Labor  Relations   Board? 

[982] 

Mr.  Moyle:     I  will  so  stipulate. 

Mr.   Penfield:     Working   on   this   case. 

Mr.  Moyle:     I  will  stipulate  to  that,  also.  [983] 

Redirect  Examination 

Q.  I  believe  that  you  discussed  with  the  presi- 
dent of  the  Idaho  Refining  Company,  Gilbert 
Sheets,  the  question  of  these  increasing  losses,  a 
number  of  times'? 

A.  Well,  on  various  occasions  no  doubt  it  came 
up.  In  fact,  I  took  him  to  meet  with  our  two  vice- 
presidents  on  various  occasions  with  regard  to  con- 
tinuing this  line  on,  that  is,  the  renewal  of  Policy 
FM-199,  and  then  to  continue  on  with  Policy 
.PM-227.   . 

Q.  Had  you  imparted  information  to  Gilbert 
Sheets,  the  president  of  the  Idaho  Oil  Com- 
pany that  the  policy  would  be  cancelled  if  these 
losses  continued? 

A.  Well,  I  would  have  to  impart  that  knowledge 
to  him,  telling  him  about  these  losses  and  about 
correcting  them. 

Q.     He  knew,  as  a  matter  of  fact, 

A.  He  knew  without  any  question  that  something 
had  to  be  done. 

Q.  How  frequently  did  you  talk  to  Mr.  Sheets 
about  itf 
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A.  Well,  just  about  every  time  a  loss  occurred 
that  I  was  [987]  informed  about. 

Q.  With  reference  to  that  letter  which  you  said 
was  written  about  October  27,  1941,  did  you  discuss 
the  contents  of  that  also  with  Mr.  Sheets'? 

A.     I  can't  recall  whether  I  did  or  not. 

Q.     I  see.  A.     I  sent  that  direct. 

Q.  You  also,  of  course — did  you  also  advise  Mr. 
R.  F.  Turner,  your  agent  at  Pocatello,  that  the 
policy  would  be  cancelled  if  the  losses  continued? 

A.  Mr.  Turner  was  advised  about  this  every 
time  I  made  a  trip  up  here.  We  discussed  the 
loss  ratio. 

Q.    And  he  was  advised  of  it,  was  he? 

A.    Yes,  sir. 

Q.     Of  what? 

A.  That  we  wouldn't  continue  on  the  risk  if 
the  loss  ratio  continued.  We  couldn't  help  it.  Re- 
member this,  he  acted  as  our  agent,  and  we  never 
go  over  our  agent's  head,  unless  we  have  to,  and 
when  we  do,  we  always  advise  him  of  what  we 
have  done,  and  in  this  case,  I  was  in  Mr.  Turner's 
office  when  I  made  the  decision. 

Q.     To  cancel  the  policy? 

A.  To  cancel  the  policy,  and  I  wrote  a  letter 
to  the  San  Francisco  office,  advising  them  of  what 
I  was  doing. 

Q.  Was  that  what  your  San  Francisco  office 
wanted  you  to  do,  [988]  if  you  know? 

A.     Well,  the  intimation  was  that  we  might  not 
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continue  on  the  risk  or  renew  the  policy,  and  the 
way  the  vice-president  sent  it  to  me  was  that  if 
we  had  more  losses,  to  get  off  of  it.  [989] 

Redirect  Examination 

Q.  (Mr.  Merrill)  :  What  did  your  observation  of 
the  speed  of  the  two  trucks  concerning  which  you 
have  testified  have  to  do  with  your  determination 
to  cancel  the  policy? 

A.  Well,  when  those  two  things  happened,  I  just 
felt  that  that  is  what  was  causing  the  accidents. 
Whether  they  had  governors  on  the  trucks,  I  don't 
know,  or  whether  they  were  working,  but  that  ab- 
solutely made  me  decide,  because  we  never  have 
a  chance  of  defense  if  a  car  is  going  like  that  at 
60  miles  an  hour. 

Mr.  Merrill:     That  is  all.  [992] 


R.   F.   TURNER 

a  witness  called  by  and  on  behalf  of  Respondent, 
was  duly  sworn  and  testified  as  follows: 

Trial  Examiner  Riemer:  Will  you  state  your 
name,  please? 

The  Witness:     R.  F.  Turner. 

Trial  Examiner  Riemer:  And  where  do  you 
live,  Mr.  Turner? 

The  Witness:     Pocatello,  Idaho. 

Trial  Examiner  Riemer:     Thank  you. 
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Direct    Examination 

Q.  (Mr.  Merrill)  :  What  is  your  business,  Mr. 
Turner?  A.     Insurance,  loans  and  real  estate. 

Trial  Examiner  Riemer :  Oh,  Mr.  Turner,  I  can't 
hear  you. 

A.     Insurance,  loans  and  real  estate. 

Trial  Examiner  Riemer:     Thank  you. 

Q.  Are  you  connected  with  any  incorporated 
company?  A.     Just  the   Turner  Agency. 

Q.     And  what  office  do  you  hold  in  that  company^ 

A.     I  am  the  president  and  manager.  [999] 

Q.  As  such  officer,  do  you  take  charge  of  the 
insurance  matters  conducted  by  the  company*? 

A.     Yes,  sir. 

Q.  Now,  are  you  acquainted  with  the  Idaho  Re- 
fining  Company?  A.     Yes,   sir. 

Q.    Do  you  know  its  property  ?  A.     Yes,  sir. 

Q.  Are  you  acquainted  with  the  trucks  in  a 
general  way,  with  the  trucks  and  transports  and 
cars  of  the  Idaho  Refining  Company? 

A.     I  was  about  a  year  ago. 

Q.     What  was  the  nature  of  that  acquaintance? 

A.     We  carried  the  insurance  on  them. 

Q.  In  what  company  did  you  carry  the  insur- 
ance? 

A.  We  carried  the  fire,  theft  and  collision  in 
the  Firemen's  Insurance  Company  of  Newark, 
New  Jersey,  and  the  property  damage  and  public 
liability  in  the  Metropolitan  Casualty  Insurance 
Company  of  New  York. 

Q.  Was  the  coverage  under  one  policy  or  two 
policies,  the  various  items? 
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Q.     When  was  that  coverage  discontinued"? 

A.  The  cancellation  notice  was  sent  out  Novem- 
ber 10,  1941. 

Q.     Cancelling  it  as  of  what  date? 

A.  It  gives  them  five  days,  that  is,  the  policy 
continued  in  force  five  days  after  November  10th, 
then  the  cancellation  was  effective.  [1000] 

Q.  There  has  been  some  testimony  here  that 
the  cancellation  became  effective  November  17; 
v^hat  is  the  fact,  if  you  know,  with  respect  to  that? 

A.  Well,  I  haven't  any  record  of  that.  It  was 
my  understanding  that  the  company  granted  an 
additional  time  for  the  Idaho  Refining  Company 
to  place  this  insurance  in  some  other  company. 

Q.  Now,  have  I  asked  you  what  companies — I 
will  withdraw  the     question, — I  have. 

What  property  was  covered  by  the  policy  of 
which  you  speak? 

A.     Well,,  all  of  their  automobiles  and  trucks. 

Q.     By  trucks,  you  mean  what? 

A.  I  mean  the  trucks  that  transported — well,  a 
truck  is  anything  but  a  private  passenger  car.  We 
had  some  private  passenger  cars,  and  the  rest 
were  all  trucks. 

Q.     Did  it  cover  trailers?  A.     Yes,  sir. 

Q.     And  transports?  A.     Yes,  sir. 

Q.     And  tanks  that  were  drawn  by  trucks? 

A.     Yes,  sir. 

Q.  Now,  you  spoke  of  property  damage,  was 
there  any  deductible  features  on  property  dam- 
age? 
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A.  No,  there  is  no  deductible  on  property  dam- 
age. It  covered  the  full  five  thousand  dollars  on 
any  one  accident. 

Q.     That  is,  of  either [1001] 

A.  Of  property  damage,  damage  to  other  peo- 
ple's property. 

Q.  Other  people's  property,  yes.  Now,  with  re- 
spect to  the  property  of  the  refining  company,  was 
there  deductible  features  with  respect  to  thatf 

A.  Yes,  on  the  private  passenger  cars  we  had 
$50  deductible. 

Trial  Examiner  Riemer :     What  was  that  ? 
The    Witness:     On    private    jjassenger    cars    we 
had  $50  deductible;  on  the  trucks  and  trailers,  we 
had  $100  deductible. 

Q.  Now,  assume,  Mr.  Turner,  that  a  truck  was 
drawing  behind  it  a  trailer,  and  that  there  was 
an  accident  to  both  the  truck  and  trailer  in  which 
each  were  injured,  what  would  be  the  nature  or 
the  manner  of  computing  the  deductible  part  of 
the  loss? 

A.  We  have  to  figure  the  replacement  cost  of 
the  truck  or  tractors  and  the  replacement  cost  of 
the  trailers.  When  that  was  arrived  at,  then  we 
would  take  and  deduct  the  $100. 

Q.     Would  the  $100  be  deducted  from  the  truck 

and  $100  from  the  trailer,  or  $100  from  the  group? 

A.     No,    ordinarily    they    were    insured    as    one 

unit.     I  think  that  it  is  one  coverage  there,  where 

we  had  the  trailers  insured,  but  ordinarily  the  trail- 
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ers  hooked  onto  what  is  called  the  tractor  or  truck 

and  that  is  considered  one  unit. 

Trial  Examiner  Riemer :  So  there  would  be  only 
$100  deductible? 

The  Witness:     Yes,  only  $100  deductible. 
Q.     (Mr.  Merrill,  continuing)  :     Are  you  sure  of 
that,  Mr.  Turner?  [1002] 

Do  you  have  in  your  possession  anything  from 
which  you  can  refresh  your  recollection  on  that 
point  ? 

A.     Yes.    I  am  mistaken  on  that. 
Q.     Yes.     What  is  the  fact? 
A.     Well,  there  is  $100  deducted  on  the  truck,, 
and    there    is    various    amounts    deducted    on    the 
trailer. 

Q.     What  are  those  various  amounts? 
A.     Well,  there  is  $48,  $35,  $30,— wait  a  minute. 
It  is  $100  deductible. 
Q.     On   what? 

A.  On  the  truck.  We  will  take,  for  instance: 
here  is  a  3000  gallon  tank  and  a  semi-trailer.  That 
carries  $100  deductible.  That  is  just  one  unit. 
And  according  to  this  way,  so  far  as  I  can  gather 
here,  now,  we  insured  the  truck  and  then  we  in- 
sured the  trailer,  and  there  was  $100  deductible 
on  each  one  of  them. 
Q.    Yes. 

A.     Yes,  I  was  thinking  of  another  policy. 
Q.     You  find  that  is  the  fact? 
A.     That  is  the  fact. 
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Q.  So,  with  this  particular  policy,  there  was 
$100  deductible  on  the  trailer  and  $100  deductible 
on  the  truck?  A.     Yes. 

Q.  And  if  there  should  be  a  loss  exceeding 
$100  to  each  w^here  the  two  are  connected  going 
along  the  road,  there  would  be  $200  [1003]  de- 
ductible? A.     Yes,  sir;  if  both  were  injured. 

Q.  And  that  would  have  to  be — and  the  Re- 
fining Company  would  stand  that  $200  loss? 

A.     Yes,  sir. 

Q.  Yes.  Now,  Mr.  Turner,  what  was  the  num- 
ber of  the  policy  that  was  covered  that  you  say 
was  cancelled?  A.     That  was  FM-227. 

Q.     When  was  it  cancelled? 

A.  The  cancellation  notice  was  sent  November 
10th,  and  according  to  the  notice,  it  should  have 
been  cancelled  out  on  November  15th.  As  I  stated, 
however,  I  understand  they  were  granted  additional 
time. 

Q.  Did  you  know  anything  about  a  telegram 
that  was  sent  to  the  Idaho  Refining  Company  touch- 
ing the  cancellation? 

A.     Yes,  I  did.     I  received  a  copy  of  it. 

Q.  I  hand  you  what  has  been  introduced  in 
evidence  as  Board's  Exhibit  No.  22,  and  ask  you 
if  that  is  the  telegram,  a  copy  of  which  you  re- 
ceived? A.     Yes,  that  is  it. 

Q.  I  call  your  attention  there  to  the  fact  that 
the  cancellation  is  as  of  November  17th,  1941;  is 
that  right?  A.     That  is  correct. 

Q.     What  were  the — when  was  the  decision  made, 
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if  you  know,  for  the  cancellation  of  the  policy  FM- 

227?  [1004] 

A.  Well,  the  first  notice  that  I  had  of  it  was 
just  a  correspondence  and  discussing  the  matter  with 
Decker  Little,  but  the  first  actual  notice  I  got  was 
when  I  got  a  copy  of  the  cancellation. 

Q.     You  know  Decker  Little  *?  A.     Yes,  sir. 

Q.  And  what  relation  does  he  have  in  the  busi- 
ness ? 

A.  He  took  over  the  office  as  general  manager 
of  the  company  for  the  District. 

Q.  Was  he  in  your  office  shortly  before  or  at 
the  time  the  decision  for  the  cancellation  was  made  ? 

A.  I  wouldn't  remember  the  exact  date.  Mr. 
Little  is  in  our  office  twice  a  month,  if  not  three 
times  a  month,  right  straight  through. 

Q.  At  the  time  that  he  was  in  your  office  on 
November  10,  1941,  was  there  any  decision  arrived 
at  between  you  and  Mr.  Little  touching  the  cancel- 
lation of  the  policy  ? 

A.  I  am  not  so  positive  as  to  the  date,  but  there 
was  a  discussion  between  Mr.  Little  and  myself, 
that  they  were  going  to  cancel  the  policy,  and  that 
discussion  we  had  several  times  during  the  year. 

Q.  Why  was  the  decision  made  to  cancel  the 
policy  ?  A.     Because  of  the  high  loss  ratio. 

Q.     Explain  what  you  mean  by  high  loss  ratio. 

A.  The  number  of  losses,  and  the  amount  of 
losses  that  we  were  paying  out.  It  made  [1005]  it 
undesirable  to  continue  on  the  risk. 

Q.     What  was  the  character  of  the  losses? 
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A.  Mostly  collision.  As  I  recall,  there  was  one 
public  liability  claim,  and  there  was  possibly  three 
or  four  small  property  damage  claims,  but  the  big 
part  was  loss  by  collision. 

Q.     Do  you  know  to  what  the  losses  were  due? 

A.  The  reports  that  I  got  from  the  adjusters 
were  "negligence  of  drivers". 

Q.     Was  that  the  fact  in  most  cases'? 

A.     Practically  every  case. 

Q.  Now^,  how  were  those  losses  adjusted  and 
determined  ? 

A.  Some  of  them  were  handled  through  the 
Fire  Insurance  Adjusters  Bureau  and  some  through 
the  Nichols  Adjustment  Bureau  of  Salt  Lake. 

Q.  Where  is  the  Fire  Insurance  Adjusters  Bur- 
eau located? 

A.  They  are  located, — There  is  one  in  Poca- 
tello,  and  the  losses  around  Twin  Falls  went  to  Twin 
Falls,  and  those  around  Boise  to  the  Boise  office. 

Q.     Do  you  know  of  any  of  these  losses  yourself? 

Were  they  reported  to  you? 

A.     Practically  all  reported  to  me. 

Q.     Can  you  give  us  a  statement  of  them? 

A.     I  have  the  memonanda  here. 

Q.     What  is  that,  please? 

A.  That  is  just  practically  the  date,  show- 
ing the  loss  and  whether  property  damage  or  col- 
lision, and  ordinarily  I  think  that  [1006]  I  have 
got  the  name  of  the  drivers. 

Q.  On  your  policy  FM-227,  what  information  do 
you  have  touching  the  losses? 
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A.     The  amount  of  the  loss 


Q.     The  date,  amount  of  loss  and  driver? 

A.    Yes. 

Q.    Will  you  give  it  to  us,  please? 

A.  Well,  on  October  22,  1941,  there  was  prop- 
erty damage  claimed;  the  driver  was  Crawshaw; 
the  amount  we  paid  was  $26.45.  The  statement  was 
"admitted  liability".  In  other  words,  the  com- 
pany admitted  liability. 

Q.     That    is    the    insurance    company? 

A.  Yes.  On  November  5,  1941,  we  had  a  col- 
lision loss,  Patterson  was  the  driver;  the  amount 
paid  was  $625.  I  have  a  notation  "carelessness" 
after  that  loss. 

On  October  24,,  1941,  we  had  property  damage 
claim,  White  was  the  driver.    We  paid  $215 

Q,     Is  that  White  or  Whitesides? 

A.  I  have  got  it  here  "White"  is  all  the  memo- 
randa I  have. 

Q.     I  see. 

A.     Then  on  October  24,  1941,  we  have — this  is 
the  same  loss,  but  that  was  collision,  and  what — 
in  other  words,  we  had  a  property  damage  claim  and 
a  collision  claim  under  the  same  loss. 
Q.     Yes.  [1007] 

A.  We  paid  $249.04  under  the  collision,  and  on 
October  4,  1941  we  had  a  property  damage  claim, 
having  paid  out  $90.35  on  September  6th. 

Trial  Examiner  Riemer:  Who  was  the  driver 
there?     Do  you  have  it? 
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The  Witness:  The  driver— let's  see— Zolhners,  is 
the  way  I  have  it  here.  On  September  6,  1941,  we 
had  a  property  damage  claim,  the  name  of  the 
driver  was  Ellingford;  we  paid  out  $112.50;  on 
October  16,  1941,  we  had  a  property  damage  claim, 
Douglas  was  the  driver;  we  paid  out  $90.40. 

On  October  16,  1941,  we  had  a  collision  loss,— 
this  is  the  same  loss  again,  both  property  damage 

and  collision 

Q.  Douglas  was  the  driver? 
A.  Douglas  was  the  driver.  On  the  collision 
we  paid  $1726.36.  On  September  12,  1941,  we  had 
a  property  damage  claim,  Whitesides  is  the  driver. 
We  paid  $50.  And  along  with  that  loss,  we  had 
a  collision  loss,  the  same  date,  the  same  driver, 
and  we  paid  out  $1044.10. 
Q.    And  the  cause? 

A.  Carelessness.  In  fact,  all  of  these  have  the 
memoranda  "Carelessness"  after  them. 

On  August  31,,  1941,  we  had  a  property  damage 
claim — that  don't  amount  to  anything.  Conrad 
was  the  driver.    We  only  paid  out  $7. 

On  September  12, 1941,  Whitesides  was  the  driver, 
Collision  [1008]  loss,  paid  out  $1000  on  that. 
Mr.  Penfield:     What  was  that  date? 
A.     September  12,  1941. 
On  October  24,  1941,  we  had  a  collision  loss.     I 

have  White  as  the  driver  here  on  that  one,  $315, 

Trial  Examiner  Riemer:  What  was  that  last 
one,  please,  Mr.   Turner? 
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The  Witness:  The  date  was  October  24,  1941, 
collision  loss,  White  was  the  driver,  and  we  paid 
out  $315. 

Q.  May  that  have  been  Whitesides,  or  do  you 
know? 

A.     It  might  have  been.    I  don't  recall  now. 

Q.  What  memorandum  do  you  have  as  to  the 
cause  *? 

A.  I  don't  have  any  memorandum  as  to  the 
cause. 

Q.  I  see.  Now  that  extended  over  a  period,  I 
believe,  as  I  remember  your  testimony,  of  about 
two  months'? 

A.     September,  October  and  in  November. 

Q.     The  5th  of  November  was  the  last? 

A.     Yes,  sir. 

Q.  And  how  many  accidents  were  there  in  that 
period  of  time? 

A.  There  would  be  11  accidents,  although  we 
had  13  claims  there,  you  see,  between  the  collision 
and  the  property  damage. 

Q.  Now,  wherever — I  will  withdraw  the  ques- 
tion.    In  each  one  of  those  instances, 

Trial  Examiner  Biemer:  What  figure  did  you 
give? 

A.     I  gave  you  13  losses  with  11  accidents.  [1009] 

That  is,  13  claims,  with  11  losses. 

Trial  Examiner  Riemer:     That  seems  right. 

Q.  (Mr.  Merrill,  continuing)  :  Now,  Mr.  Turn- 
er, in  determining  the  advisability  of  continuing  on 
with  the  policy,  is  it  the  amount  of  the  losses  or 
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the  number  of  accidents  that  is  most  determinative? 

A.  The  number  of  accidents  has  just  as  much 
to  do  with  it  as  the  amount  of  the  losses. 

Q.     And  the  reason  why? 

A.  Well,  it  costs  just  as  much  to  adjust  a  $50 
claim  as  a  $1,000  claim,  and  when  it  goes  back 
into  the  records,  it  takes  just  as  much  bookkeeping, 
just  as  much  as  for  a  $1,000  claim.  It  just  shows 
that  if  the  losses  continue,  you  are  going  to  get 
some  big  losses. 

Q.  What  in  your  experience  as  an  insurance 
man  is  the  likelihood  of  heavy  losses  where  there 
are  numerous  small  losses? 

A.  It  is  certain  that  you  are  going  to  get  some 
heavy  losses. 

Q.  Now,  in  every  one  of  those  losses  which  you 
have  mentioned,  it  is  a  fact,  is  it  not,  that  the  re- 
finery company  absorbed  at  least  $100  on  each 
one  of  those  losses? 

A.     Each  one  of  the  collision  losses,  yes,  sir. 

Q.     Of  the  collision  losses?  A.     Yes,  sir. 

Trial  Examiner  Riemer:  Except  in  the  case  of 
private  cars  where  there  is  only  $50?  [1010] 

The  Witness :     Yes. 

Q.  (Mr.  Merrill,  continuing) :  Were  there  any 
private  cars  reported  here? 

A.  As  I  remember  it,,  we  never  had  a  loss  under 
a  private  car  with  the  exception  of  one  broken 
windshield.     I  think  that  is  all  that  we  ever  had. 

Trial   Examiner   Riemer:     At   least   one   of   the 
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figures  you  gave  on  the  list  involved  a  private  car, 
did  it  not? 

The  Witness:  No,  I  had  no  losses  under  any 
private  cars  due  to  collision  or  upsets. 

Q.  As  a  matter  of  fact,  the  losses  were  always 
trucks  ?  A.     Entirely  with  trucks. 

Q.  Now,  Mr.  Turner,  how  would  those  losses  be 
ascertained  and  adjusted? 

A.  Well,  we  would  refer  them,  as  I  say,  to  the 
Fire  Insurance  Companies  Adjustment  Bureau. 
Ordinarily  I  would  refer  all  losses  to  the  Poca- 
tello  office,  and  they  would  in  turn  assign  them  to 
Twin  Falls  and  Boise,  and  they  would  go  out  and 
determine  the  amount  of  the  loss. 

Q.  When  did  the  policy  which  was  cancelled  take 
effect? 

A.     It  was  on  August  22,  I  believe,  1941. 

Q.  Was  there  a  policy  written  by  you  preceding 
that  policy?  A.     Yes,  sir. 

Q.     And  what  was  the  number  of  that  policy? 

A.  I  think  that  was  FM-199,  as  I  remember  it. 
Yes,  FM-199.  [1011] 

Q.     How  long  was  that  in  effect? 

A.  That  was  written  August  22,  1940  and  ex- 
pired August  22,  1941,  and  then  renewed. 

Q.    Were  there  losses  under  that  policy? 

A.     Yes,  sir. 

Q.     What  were  they,  if  you  know? 

A.  I  have  got  a  record  here  of  a  part  of  them, 
at  least.  There  are  five  losses  here  that  I  have 
a  record  here  of. 
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Q.  And  who  were  the  drivers  and  when  did  the 
loss  occur? 

A.  Well,  on  December  12,  1940,  there  was  a  col- 
lision loss,  Henricksen  was  the  driver,  and  we  paid 
out  $298.53.  There  must  have  been  property  dam- 
age and  collision  both  for  that  loss. 

Q.     Yes. 

A.  Our  collision  loss  was  $1250.  On  June  10, 
1941, 

Trial  Examiner  Riemer:  Excuse  me.  Will  you 
repeat  that  again,  please?  What  was  your  prop- 
erty damage! 

The  Witness:  The  property  damage  would  be 
$298.53,  and  the  collision  damage  was  $1250. 

On  June  10,  1941,,  we  had  a  collision  loss,  Pear- 
son was  the  driver,  we  paid  out  $299.  On  Decem- 
ber 11,  1940,  we  had  a  property  damage  loss, 
Henricksen  was  the  driver;  we  paid  out  $250. 

On  May  15,  1941,  we  had  a  collision  loss,  it 
looks  like  ''Cornia"  was  the  driver.  [1012] 

Q.     Yes. 

A.  We  paid  out  $2500  on  December  11,  1940.  We 
had  a  collision  loss  and  a  public  liability  claim  at 
the  same  time, 

Q.     What  was  that  date,  please  ? 

A.  December  11,  1940,  Henricksen  was  the  driver 
on  that.    We  paid  out  two  thousand 

Trial  Examiner  Riemer:  That  was  on  public 
liability? 

The  Witness :  As  I  remember  that — I  remember 
the  loss.    It  seems  to  me  we  just  made  a  settlement 
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there,  but  I  don't  seem  to  have  the  amount  of  the 
collision  claim  on  there,  but  I  know  that  there 
was  a  collision  claim  on  the  truck,  because  I  saw 
the  truck. 

Q.  Ho\v  many  losses  under  that  policy  did  you 
have?  A.     I  have  a  record  of  five. 

Q.  Now,  you  made  mention  of  the  fact  a  few 
moments  ago  that  these  losses  were  so  far  as  you 
have  a  record  of  them.  Do  you  mean  by  that 
that  there  may  have  been  other  losses  of  which 
you  have  no  record? 

A.     There  might  have  been  other  losses. 

Q.  There  has  been  testimony  here  in  the  case 
of  losses  by  Stanley  Merrill,  driver.  I  didn't  hear 
3'ou  read  his  name. 

A.     I  don't  seem  to  have  his  name. 

Q.  There  would  be  other  losses  if  he  had  losses, 
also? 

A.  Yes,  for  this  reason:  some  of  these  losses 
were  reported  to  Boise  and  they  would  send  the 
claims  direct  to  Salt  Lake,  and  I  [1013]  would  get 
no  record  of  them. 

Q.  How  would  the  losses  usually  be  reported 
to  you?  A.     Generally  by  telephone. 

Q.  Now,  did  you  ever  have  occasion  to  comment 
upon  the  losses  to  any  of  the  officers  of  the  Idaho 
Refining  Company? 

A.    Yes,  sir;  at  various  times. 

Q.     When  did  you  commence  doing  that? 

A.     Just  before  the  expiration  of  policy  FM-199, 
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because  that  [1014]  policy  was  coming  up  for  re- 
newal and  I  think  that  I  was  talking  to  Mr.  Gil- 
bert Moyle,  and  I  think  that  Mr.  Webb  was  in  the 
office  at  that  time. 

Then  I  talked  to  Kermit  Rice  several  times. 

Q.  What  has  been  the  information  which  you 
have  given  them? 

A.  I  simply  told  them  that  if  the  losses  con- 
tinued, the  company  would  undoubtedly  cancel 
out.  [1015] 

Trial  Examiner  Riemer:  Mr.  Merrill,  will  you 
excuse  me,  but  before  we  go  on  here,  while  the 
witness  has  the  record  before  him,  will  you  go 
back  to  your  record  of  losses  under  Policy  FM-227, 
Mr.  Turner,,  and  tell  us  again  the  second  loss  or 
that  one  occurring  November  5,  1941? 

The  Witness:     Patterson  was  the  driver. 

Trial  Examiner  Riemer:  Do  you  have  his  first 
name?  [1016] 

The  Witness:  I  haven't  the  first  name  of  any  of 
them. 

Trial  Examiner  Riemer:  And  that  was  the  col- 
lision, and  the  loss  paid  was  $625  ? 

The  Witness :     $625. 

Trial  Examiner  Riemer:  Do  you  know  where  it 
occurred  ? 

The  Witness :     I  haven't  got  the  record  on  that. 

Trial  Examiner  Riemer:     All  right.     Thank  you. 

A.  The  Fire  Insurance  Adjustment  Bureau  ad- 
justed that. 
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Trial  Examiner  Eiemer:  But  the  driver  was 
Patterson  ? 

The  Witness:  Patterson  is  the  way  I  have  it, 
yes,  sir. 

Trial  Examiner  Riemer:  I  am  sorry  to  have  in- 
terrupted, Mr.  Merrill. 

Mr.  Merrill:  That  is  all  right.  You  may  cross 
examine. 

Cross  Examination 
By  Mr.  Penfield: 

Q.  Mr.  Turner,  do  you  know  that  there  were  a 
number  of  the  drivers  who  had  never  had  any  acci- 
dents ? 

A.  We  didn't  have  any  connection  with  the 
drivers,  whatsoever. 

Q.  Did  you  check  into  that  matter  or  make  any 
investigation  of  it  ?  A.     No,  sir. 

Q.  The  only  thing  that  you  were  concerned  with 
was  the  total  number  of  losses? 

A.     That  is  correct. 

Q.  It  also  didn't  concern  you  whether  these 
losses  were  on  equipment  that  was  owned  by  the 
Idaho  Refining  Company  or  the  Covey  Gas  &  Oil 
Company  or  the  Idaho  Gas  &  Oil  Company,  is  that 
[1017]  correct? 

A.  That  is  correct,  because  we  had  them  all  cov- 
ered under  one  policy. 

Q.  It  was  the  aggregate  of  losses  for  the  whole 
thing  that  concerned  you  ? 

A.  Yes,  sir.  I  never  checked  into  it  to  see 
whether  some  of  these  losses  came  under  the  Covey 
end  of  it  or  the  other. 
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Q.  Did  you  ever  make  any  suggestion  to  any  one 
connected  with  the  company  in  regard  to  the  dis- 
charge of  drivers?  A.     No,  sir. 

Q.  Have  you  any  way  of  knowing  from  your 
notes  whether  or  not  these  losses  which  you  referred 
to  w^ere  on  trucks  of  the  Idaho  Refining  Company 
or  the  Covey  Gas  &  Oil  Company  or  the  Idaho  Gas 
&  Oil  Company? 

A.  I  w^ouldn't  be  able  to  state  from  this  record 
here,  no. 

Q.  I  believe  that  you  testified  from  your  notes 
in  regard  to  an  accident  involving  Boyd  Cornia.  I 
understand  you  to  say  that  that  was  collision  dam- 
age? 

A.  I  would  guess  it  was  collision  damage.  I 
haven't  any  memoranda  upon  it.  It  was  a  $2500 
loss,  and  was, — I  don 't  recall  but  the  one  such  claim. 

Q.    You  don't  recall  but  the  one? 

A.     That  is  the  only  one  I  can  recall  at  this  time. 

[1018] 
Redirect  Examination 
By  Mr.  Merrill : 

Q.  Mr.  Turner,  you  advised  counsel  who  just 
asked  you,  that  your  information  that  the  losses 
were  due  to  carelessness  of  the  driver  came  to  you 
from  the  investigators?  A.     Yes,  sir. 

Q.  As  a  matter  of  fact,  the  company  acted  upon 
that  information,  did  it? 

A.     Yes,  sir;  we  accepted  those  reports.  [1020] 

Q.     You  accepted  those  reports  as  true  ? 

A.     That  is  correct. 
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Q.  The  investigators — are  the  investigators  em- 
ployed by  the  company  or  not  ? 

A.     No,  they  are 

Trial  Examiner  Riemer:     What  company? 

Mr.  Merrill:  I  beg  pardon.  By  the  insurance 
company. 

A.  The  adjusters  are  employed  by  the  Fire  In- 
surance Companies'  Adjustment  Bureau. 

Q.     And  they  are  an  independent  concern? 

A.     Yes,  sir. 

Q.  To  whom  do  you  refer  the  matter  of  losses 
and  accept  their  reports'?  A.     Yes,  sir. 

Q.  In  other  words,  they  run  an  adjustment  office 
and  adjust  for  all  companies, — adjust  for  other  com- 
panies than  yours  ?  A.     Yes,  sir. 

Q.  I  understood  you  to  say  that  a  large  portion 
of  this  equipment  covered  by  the  policy  was  new 
equipment  ? 

A.  A  great  many  of  the  trucks  were  new  equip- 
ment, yes. 

Q.  And  generally  your  information  was  that  they 
were  in  good  condition?  A.     Yes,  sir. 

Q.     New  and  used? 

A.     New  and  used.  [1021] 

Recross  Examination 
By  Mr.  Penfield: 

Q.  As  a  matter  of  fact,  Mr.  Turner,  the  insur- 
ance company  is  not  ordinarily  concerned  with  the 
cause  of  an  accident,  whether  due  to  the  driver's 
carelessness  or  not,  they  have  to  pay  anyway? 
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A.     They  have  to  pay. 

Q.     It  is  the  number  of  losses 

A.  The  number  of  losses  and  the  amount  paid, 
both  combined. 

Q.  Do  you  know  how  many  trucks  the  company 
has? 

A.  I  couldn't  tell  you  now  how  many.  I  could 
tell  how  many  they  had  when  we  first  wrote  the 
policy. 

Q.     Well,  that  is  what  I  mean. 

A.  These  have  been  changed  from  time  to  time. 
There  were  55  items  on  the  policy  when  we  first 
wrote  it. 

Q.     Is  that  the  policy  that  was  cancelled? 

A.     Yes,  sir. 

Trial  Examiner  Riemer:  55  items,  that  included 
trucks  and  trailers? 

The  Witness :  Trucks  and  trailers  and  passenger 
cars.  [1022] 


H.  F.  BENSON 

a  witness  called  by  and  on  behalf  of  Respondent, 
being  first  duly  sw^orn,  was  examined  and  testified 
as  follows: 

Trial  Examiner  Riemer:  Will  you  state  your 
name,  please? 

The  Witness:     H.  F.  Benson. 

Trial  Examiner  Riemer:  Where  do  you  live, 
please  ? 
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The  Witness :     Salt  Lake  City. 
Trial  Examiner  Riemer:     Thank  you. 

Direct  Examination 
By  Mr.  Moyle: 

Q.     What  is  your  business,  Mr.  Benson  ? 
A.     I  am  in  the  insurance  business.  [1028] 
Q.    How  long  have  you  been  employed  in  the 
insurance  business  or  engaged  in  it  ? 

A.     I  have  engaged  in  it  for  about  25  years. 
Q.    And  what  is  your  present  activity  in  reference 
to  insurance? 

A.     I  am  a  general  agent.     If  I  were  in  the  gro- 
cery business,  I  would  be  called  a  wholesaler. 
Q.     And  where  is  your  business  located? 
A.     My  headquarters  are  in  Salt  Lake. 
Q.     And  you  cover  what  territory? 
A.     Utah  and  Southern  Idaho  and  part  of  Ne- 
vada and  part  of  Wyoming. 

Q.     And  under  what  name  do  you  operate  ? 
A.     Benson  Corporation. 

Q.     And  what  position  do  you  hold  in  that  corpo- 
ration? A.     President  and  manager.  [1029] 

Q.    Was  the  cancellation  of  the  Idaho  Refining 
Company's  policy  by  the  Firemen's  Insurance  Com- 
pany of  Newark,  New  Jersey  called  to  your  atten- 
tion at  any  time  in  November  of  1941? 
A.     Yes,  sir;  about  that  time.  [1031] 
Q.     And  by  whom  ? 
A.     One  of  my  agents  in  Idaho. 
Q.     What  is  his  name? 
A.     Mr.  Sweeney,  at  Idaho  Falls. 
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Q.     And  what  did  he  tell  you? 

A.  He  told  me  that  the  risk  had  been  cancelled 
off  by  the  Firemen's  Insurance  Company  and  the 
reason  why,  and  he  asked  me  if  I  would  consider 
writing  it  providing  the  cause  of  the  losses  was 
removed — that  wasn't  the  exact  language  I  am  giv- 
ing you,  since  I  don't  recall  exactly  what  was  said. 

Q.     And  what  did  you  say  to  him? 

A.  I  said  ''yes",  if  we  could  have  reasonable 
assurance  that  the  cause  of  the  bad  loss  experience 
had  been  removed,  we  would  be  glad  to  consider  it. 

Q.     Wliat  did  you  understand  to  be  the  cause? 

A.  I  understood  they  had  some  reckless  driving 
up  here. 

Q.  Now,  what,  if  anything  further,  did  you  do 
in  reference  to  this  matter? 

A.  I  believe  that  I  told  Mr.  Sweeney  that  I 
would  like  him  to  make  a  personal  investigation. 
He  had  told  me  in  the  first  place  that  the  drivers 
who  have  had  the  accidents  had  been  discharged, 
and  I  asked  him  if  he  knew  that  to  be  a  fact.  I 
believe  that  he  called  me  on  the  phone  about  it  the 
first  time,  and  then  I  asked  him  if  he  knew  that  to 
be  a  fact,  and  he  said  that  is  what  he  understood, 
and  I  asked  him  if  he  would  make  a  personal  [1032] 
investigation  and  ascertain  if  it  was  a  fact,  and  if 
it  was  a  fact,  we  would  be  glad  to  submit  a  quota- 
tion, on  the  risk. 

Subsequently,  I  think  he  called  me  back  on  the 
phone  again  and  said  that  it  was  true,  that  the 
drivers  who  had  been  having  the  bad  experiences 
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had  been  discharged,  and  that  they  had  a  new  set 

of  drivers. 

Q.  Now,  can  you  fix  the  date  of  the  first  conver- 
sation with  Mr.  Sweeney,  or  any  of  these  conversa- 
tions that  you  had  with  him? 

A.  Well,  only  approximately.  I  can  establish  it 
within  a  matter  of  two  or  three  days,  I  think. 

Q.     All  right,  if  you  will,  please. 

A.  It  would  have  been  somewhere  around  the 
20th  of  November,  1941,  possibly  a  little  bit  earlier 
than  that. 

Q.     And 

Trial  Examiner  Riemer:  Excuse  me,  but  will 
you  fix  the  sequence  of  these  conversations? 

Q.  What  is  that  first  conversation — when  did 
Mr.  Sweeney  first  call  you? 

A.  It  would  have  been  somewhere  approximately 
the  20th — I  can't  fix  the  date  within  three  or  four 
days,  one  way  or  the  other. 

Q.  And  until  what  date,  if  you  can  tell  me,  did 
your  negotiations  with  Mr.  Sweeney  continue  in 
reference  to  this  matter? 

A.  We  submitted  a  quotation  dated  November 
24  on  the  risk.  [1033] 

Q.  So  that  these  various  conversations  that  you 
had  with  Mr.  Sweeney  were  according  to  your  best 
recollection  between  the  20th  and  24th? 

A.  Pardon  me, — I  will  have  to  correct  that. 
Here  is  a  letter  from  Mr.  Sweeney  dated  Novem- 
ber 17th,  so  the  conversation  would  have  been  prior 
to  that  time,  probably  be  around  somewhere  between 
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the  13tli  and  15th, — around  in  there, — because  this 

first  letter  is  dated  November  17th. 

Q.  So  that  somewhere  between  those  dates,  that 
is  up  to  November  24th,  these  various  conversations 
occurred?  A.     That  would  be  right. 

Q.  And  you  say  you  did  submit  a  proposition 
by  which  you  would  insure  the  Idaho  Refining  Com- 
pany? 

A.  Yes,  or  rather,  to  put  it  more  exactly,  Mr. 
Sweeney  submitted  it  on  my  behalf.  He  submitted 
it  over  his  own  signature,  but  we  wrote  the  letter 
in  our  office  for  him  to  sign. 

Q.  Will  you  state  now  upon  what,  if  any,  repre- 
sentations of  the  Idaho  Refining  Company  your 
proposal  was  based? 

A.  Well,  I  had  known  something  of  that  risk  for 
a  number  of  years,  and  I  had  never  heard  anything 
particularly  bad  about  the  loss  experience  until 
about  the  last  year  prior  to  this  period  that  we  are 
talking  about,  and  when  a  risk — that  is  almost  an 
axiom  in  the  insurance  business,  when  a  risk  that 
has  been  good  before  suddenly  goes  sour,  there  is 
some  definite  [1034]  reason  for  it,  and  in  the  course 
of  my  conversations  with  Sweeney,  and  my  investi- 
gations, I  got  a  very  clear  understanding  that  it  was 
due  to  careless  driving,  and  I  naturally  in  submit- 
ting my  quotation,  I  wanted  to  be  very  sure  that 
those  troubles  had  been  removed,  otherwise,  we 
didn't  want  the  risk  at  any  price. 

Q.  I  will  ask  you  to  state  in  that  connection 
whether  or  not  if  the  drivers  involved  had  not  been 
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discharged,  would  you  have  considered  the  writing 

of  this  insurance  under  any  circumstances'? 

A.     No,  sir. 

Q.     You  did  not  finally  write  the  insurance? 

A.     No. 

Q.     And  you  have  no  interest  in  this  case? 

A.     No,  sir. 

Q.  And  are  not  now,  and  never  have  been,  in- 
terested in  any  insurance  which  this  company  car- 
ried? A.     No,  sir. 

Mr.  Moyle:     You  may  cross  examine. 

Cross  Examination 

Q.  (Mr.  Penfield)  Mr.  Benson,  what  if  any, 
investigation  does  your  company  make  of  drivers 
prior  to  issuing  a  policy? 

A.  You  mean  in  this  specific  case?  Or  ordinar- 
ily? 

Q.     I  mean,,  what  is  your  general  practice? 

A.     Ordinarily,  none  at  all.  [1035] 

Q.     You  don't  make  any  investigation? 

A.     No,  sir. 

Q.     In  this  particular  case, 

A.  Pardon  me — let  me  say  that  at  times,  we  do 
make  an  investigation  of  the  loss  record. 

Q.  You  do  make  an  investigation  of  the  loss 
record  ? 

A.  Exactly;  if  it  is  bad,  w^e  inquire  into  the  rea- 
sons for  it. 

Mr.  Moyle:  If  I  might  interrupt  you,  Mr.  Pen- 
field,  I  had  intended  having  a  letter  marked  as  an 
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exhibit  and  put  in  evidence  by  this  witness,  if  I 

might. 

Trial  Examiner  Riemer:     May  he  interrupt  your 
examination,  Mr.  Penfield,  and  do  that? 
Mr.  Penfield:     Yes. 

Trial  Examiner  Riemer:     Where  is  the  letter? 
Mr.  Moyle :     I  have  the  letter  right  here,  the  copy 
that  we  received. 

(Whereupon  the  document  hereinabove  re- 
ferred to  was  marked  as  Respondent's  Exhibit 
5  for  identification.) 

Q.  (Mr.  Moyle)  I  show  you  what  has  been 
marked  as  Respondent's  Exhibit  No.  5  for  identi- 
fication, and  ask  you  if  that  is  the  letter  to  which 
you  referred  as  having  been  sent? 

A.  That  is  the  letter  written  in  my  office  for  the 
signature  of  my  Idaho  Falls  Agent. 

Q.     Did  you  dictate  that  letter?  [1036] 

A.     I  did. 

Q.  Does  it  bear  the  signature  of  the  Idaho  Falls 
Agent?  A.     It  does. 

Mr.  Moyle:  We  offer  in  evidence  Respondent's 
Exhibit  5  for  identification. 

If  it  is  accepted  or  received  in  evidence,  we  ask 
leave  to  have  it  copied  and  two  copies  substituted 
and  the  original  withdrawn. 

Trial  Examiner  Riemer:     You  may  do  that. 

Mr.  Penfield:     We  have  no  objection. 

Trial  Examiner  Riemer :     May  I  see  it,  please  ? 
(Mr.  Penfield  hands  letter  to  Trial  Examiner 
Riemer) 
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Trial  Examiner  Riemer :     It  may  be  admitted  and 
marked  in  evidence  as  Respondent's  Exhibit  No.  5. 
(Whereupon  the  docimient  heretofore  marked 
as  Respondent's  Exhibit  No.  5  for  identifica- 
tion, was  received  in  evidence.) 

RESPONDENT'S  EXHIBIT  No.  5 

(Cut) — United  Pacific 

United  Pacific 
Insurance  Company 

Exchange  Building 

Seattle,  Washington 
Associated  Agencies  Inc 

General  Agencies 

308   McCornick   Building 

Salt  Lake  City 

November  24,  1941 
Idaho  Refining  Company 
Pocatello,  Idaho 

Oentlemen : 

Please  consider  my  quotation  for  writing  automo- 
bile insurance  on  the  fleet  of  vehicles  owned  by  the 
Idaho  Refining  Company,  the  Idaho  Gas  &  Oil  Com- 
pany and  the  Covey  Gas  &  Oil  Company  as  follows : 

1.  Bodily  Injury  with  $10Q,000/ 
$100,000  limits  and  Property  Dam- 
age with  $5000  limit — total  annual 
premium   $3393.10 

2.  Fire  Insurance  (Comprehensive 
Fire  and  Theft  on  passenger  cars 
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only)  according  to  your  valuations  •,  ::   1... 
and    Collision    insurance    on    de-         '    . 
ductible  basis  exactly  as  carried  in 
your  previous  policy — total  annual 

premium :.      5772.23 

Total  Quotation .,  $9165.33 

The  Bodily  Injury  and  Property  Damage  as 
quoted  above  will  be  written  in  the  United  Pacific 
Insurance  Company,  which  is  the  largest  single 
carrier  of  this  class  of  insurance  in  the  intermoun- 
tain  country.  This  company  carries  insurance  for 
the  State  of  Utah,  State  of  Idaho,  Salt  Lake  City, 
Ogden  City,  Idaho  Palls,  Pocatello,  Burley  and 
many  other  municipalities.  It  provides  adequate 
claim  service  with  its  own  claims  adjustor  in  Salt 
Lake  City.  , 

The  Fire,  Theft  and  Collision  will  be  written  in 
another  company  but  arrangements  will  be  uiade 
for  the  same  adjustor  to  handle  all  claims.     ... 

These  quotations  are  submitted  with  the  under- 
standing that  you  have  discharged  all  drivers. in 
your  employ  prior  to  October  17,  1941  .and  that 
none  of  these  old  drivers  will  be  rehired. .         , . ,  . 

Please  accept  my  thanks  in  advance  for  any  con- 
sideration you  may  be  able  to  give  my,  quotation. 
Yours  truly, 

DAVID  M.  SWEENEY,         / 
David  M.  Sweeney 
Agent 


Mr.  Moyle:     Thank  you  very  much.     That  is  all. 
Q.     (Mr.  Penfield)     (To  the  reporter)     Will  you 
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read  me  the  last  question  and  answer,  Mr.  Repor- 
ter? 

(Whereupon   the   last   question   and   answer 

were  read  aloud  by  the  reporter  as  hereinabove 

recorded.) 

Q.  (Mr.  Penfield,  continuing)  And  when  you 
inquire  into  the  reason,  do  you  inquire  into  the  in- 
dividual drivers'? 

A.  Not  unless  we  ascertain  from  our  investiga- 
tion that  some  one  or  more  particular  drivers  have 
been  responsible  for  the  bad  [1037]  loss  ratio.  If 
we  found  that  condition  to  be  true,  we  would  either 
refuse  to  write  the  business  at  all,  or  we  would  de- 
mand that  the  drivers  be  removed. 

Q.  That  would  be  just  with  respect  to  particu- 
lar drivers,  is  that  correct*? 

A.  Certainly.  I  don't  recall  that  I  ever  had 
such  a  situation  arise  where  more  than  one  driver 
was  involved,  before. 

Q.  In  this  particular  case,  you  stated  that  you 
had  heard  that  the  Idaho  Refining  Company  had  a 
bad  record  from  gossip  that  went  around  the  in- 
surance companies,  is  that  correct? 

A.     Yes,  sir. 

Q.  But  your  advice  that  the  policy  that  the  Fire- 
men's Insurance  Company  of  Newark,  New  Jersey 
had  been  carrying  had  been  cancelled,  that  was 
received  from  Mr.  Sweeney? 

A.  Yes,  that  was  the  first  knowledge  that  I  had 
that  they  had  cancelled  off. 
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Q.  And  at  this  time,  Mr.  Sweeney  told  you  that 
the  drivers  had  been  discharged*?  A.     Yes. 

Q.  And  your  only  knowledge  about  the  drivers 
had  come  from  gossip? 

A.  No,  my  knowledge  about  the  drivers  came 
from  Mr.  Sweeney. 

Q.  Perhaps  you  misunderstood  me.  I  mean  with 
regard  to  whether  the  drivers  were  careless  or  not? 

A.  I  think  that  it  came  from  Mr.  Sweeney,  so 
far  as  I  can  [1038]  recall.  I  don't  know  that  I  had 
ever  heard  any  reason  for  the  bad  experience 
through  the  gossip  that  I  heard;  is  other  words,  I 
wasn't  much  interested  in  it. 

It  was  rumored  around  that  somebody  was  having 
a  bad  loss  experience  on  it,  but  I  didn't  inquire 
into  it  until  it  came  up  to  me  to  make  a  quotation 
on  it. 

Q.  So  Mr.  Sweeney  told  you  that  the  drivers 
had  been  discharged  and  they  had  employed  all  new 
drivers?  A.     Yes,  sir. 

Q.  He  didn't  tell  you  anything  about  the  in- 
dividual accident  record  of  any  driver,  did  he? 

A.     No,  sir. 

Q.  You  didn't  know  whether  some  of  them  had 
never  had  an  accident,  or  whether  they  had  had  an 
accident?  A.     No,  sir. 

Q.  And  that  was  after  the  insurance  had  been 
cancelled,  was  it  not? 

A.     I  believe  that  is  right. 

Q.  And  he  told  you  that  the  drivers  had  been 
discharged  ? 
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that  the   company  had  served  cancellation  notice, 
but  had  agreed  to  give  the  Idaho  Refining  Company 
some  extra  time  to  place  their  insurance  elsewhere. 

J  think  that  that  was  the  situation. 

Q.  Now,  you  stated  that  it  was  upon  the  basis 
of  this  [1039]  representation  that  the  drivers  had 
been  discharged  that  you  were  led  to  make  this 
offer,  is  that  correct? 

A.     That  is  true,  yes,  sir. 

Q.  Did  you  know  anything  about  the  new  driv- 
ing crew?  A.     No. 

Q.  Did  you  know  anything  about  the  care  with 
which  they  were  to  be  chosen,  their  qualifications  ? 

A.  No, — well,  pardon  me,  let  me  correct  that. 
I  was  told  that  the  new  drivers  were  going  to  be 
given  a  course  of  training  of  some  sort,  some  special 
training  course. 

Q.     Who  told  you  that? 

A.  In  the  handling  of  these  transports,  these  big 
xinits. 

Q.     Who  told  you  that? 

A.     Mr.  Sweeney  told  me  that. 

Q.  And  it  was  partly  on  that  representation  that 
you  made  this  offer,  was  it  not? 

A.  That  had  a  bearing,  yes.  It  led  me  to  sup- 
pose that  probably  the  new  drivers  would  at  least 
be  competent. 

Q.  But  other  than  that,  you  didn't  know  any- 
thing about  the  new  drivers?  A.     No,  sir. 

Q.     And   you   didn^t   know   for   sure   whether — • 
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other  than  what  Mr.  Sweeney  told  you — whether  all 
the  old  drivers  had  been  careless  or  any  of  them 
had  been  careless? 

A.  I  didn't  know.  Let  me  interpolate  some- 
thing right  there,  if  [1040]  you  don't  mind.  Su- 
pervising general  agents  of  a  company,  and  mana- 
gers, necessarily  have  to  place  a  great  deal  of  re- 
liance on  information  given  them  by  their  field  men, 
by  their  agents;  when  an  agent  tells  you  that  such 
and  such  a  condition  exists,  you  depend  on  it;  we 
feel  that  it  is  correct,  and  an  agent  is  Very  careful 
about  what  he  tells,  therefore,  when  Mr.  Sweeney 
gave  me  the  information,  I  asSiimed  that-he  knew 
what  he  was  talking  about,  although  I  did  ask  him 
to  investigate  and  be  sure  that  it  was  true;  ^' 

Q.  But  you  were  the  one  who  was  responsible 
for  making  the  offer  set  forth  in  the  letter  which 
is  Respondent's  Exhibit  No.  5?  A.     Yes,"sir. 

Q.     And  that  was  prepared  under  ybtir' direction? 

A.     That  is  right.  [1041]  •     -       ':-   v  --.; 


WALTER  W.  WATKINS  .  .^ 

was  thereupon  called  as  a  witness  by  and  on  be- 
half of  Respondent,  and,  being  first  duly  sworn, 
was  examined  and  testified  as  follows: 

Trial  Examiner   Riemer:     Will   you   state  your 
name,  please? 

The  Witness:     My  name  is  Walter  W.  Watkins. 
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Trial  Examiner  Riemer :  And  where  do  you  live, 
Mr.  Watkins? 

The  Witness :     I  live  in  Salt  Lake  City,  Utah. 

Trial  Examiner  Riemer:  Thank  you,  Mr.  Wat- 
kins. 

Direct  Examination 

Q.  (Mr.  Moyle)  What  is  your  business,  Mr. 
Watkins'? 

A.     I  am  in  the  general  insurance  business. 

Q.     And  under  what  name  do  you  do  business  ? 

A.    We  operate  as  the  Selbach  Insurance  Agency. 

Q.     That  is  an  agency  located  in  Salt  Lake  City? 

A.     That  is  correct. 

Q.     And  has  been  such  for  how  long? 

A.     Since  1912. 

Q.     Continuously?  A.     Yes,  sir. 

Q.  How  long  have  you  been  associated  with  this 
agency  ? 

A.  I  have  been  with  the  Selbach  Insurance 
Agency  since  1926. 

Q.  And  what  position  do  you  now^  hold  with  that 
agency  ? 

A.  I  am  one  of  the  two  partners  of  the  Selbach 
Insurance  [1042]  Agency. 

Q.     When  did  you  become  such? 

A.  The  Selbach  Insurance  Agency  was  a  cor- 
poration until  some  five  years  ago,  and  at  that  time, 
I  was  secretary.  We  formed  a  partnership  about 
five  years  ago. 

Q.  And  you  have  been  a  partner  continuously 
since  then?  A.     That  is  right. 
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Q.     And  you  are  now?  A.     Yes,  sir. 

Q.  Calling  your  attention  to  November  of  1941, 
did  you  have  occasion  to  look  into  the  insurance 
matters  of  the  Idaho  Refining  Company? 

A.     I  did. 

Q.     And  what  was  that  occasion? 

A.  On  November  15,  Saturday,  Mr.  James  D. 
Moyle  called  me  and  explained  to  me  that  the  Idaho 
Refining  Company  insurance  was  being,  or  had  been, 
cancelled,  and  asked  me  if  I  could  do  anything  in 
order  to  provide  any  insurance. 

Q.     What  did  you  do? 

Mr.  Penfield :  Council,  I  believe  he  stated  James 
D.  Moyle. 

Q.     This  James  D.  Moyle  is  a  friend  of  yours  ? 

A.     Yes,  sir. 

Q.    Of  Salt  Lake  City? 

A.     YeSy  sir. 

Q.     He  went  to  school  with  you?  [1043] 

A.     Yes,  sir. 

Q.     Belonged  to  the  same  fraternity? 

A.     Belonged  to  the  same  fraternity. 

Q.  And  he  is  a  brother  of  Henry  D.  and  Gil- 
bert D.  Moyle?  A.     I  believe  so. 

Mr.  Penfield:     Thank  you,  counsel. 

Q.  Now,  so  far  as  you  know,  does  he  have  any- 
thing to  do  with  the  Idaho  Refining  Company? 

A.     No,  I  believe  not. 

Q.  You  understood  that  what  he  told  you,  he 
told  you  as  a  friend?  A.     That  is  right. 

Q.     What  did  you  then  do,  if  anything? 
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A.  He  asked  me  if  I  wouldn't  call  his  brother 
Gilbert  at  Pocatello  and  see  if  I  couldn't  do  some- 
thing to  provide  insurance  for  them.  He  said  their 
insurance  was  being  cancelled,  that  is,  the  Idaho 
Refining  Company's  insurance  was  being  cancelled, 
and  they  didn't  want  to  operate  without  insurance, 
and  he  asked  me  if  I  couldn't  do  something  towards 
providing  that  insurance. 

Q.     And  what,  if  anything,  did  you  do? 

A.  I  immediately  called  Mr.  Gilbert  Moyle  at 
Pocatello. 

Q.     What  did  you  say  to  him? 

A.  I  explained  to  him  that  Mr.  James  D.  Moyle 
had  called  me  and  advised  me  of  this  cancellation, 
and  asked  him  if  I  couldn't  be  [1044]  of  some  serv- 
ice to  himf 

Q.     What  did  he  say? 

A.  He  said  he  w^ould  appreciate  it  very  much  if 
I  would.  I  was  quite  surprised.  That  is  the  first 
time  I  ever  heard  of  anybody  asking  an  agent  to  try 
to  provide  insurance;  it  is  usually  the  other  way 
around. 

Q.     What  did  you  do  then,  if  anything? 

A.  I  asked  him,  of  course,  why  the  insurance 
was  being  cancelled. 

Q.     What  did  he  tell  you? 

A.  Bad  loss  ratio,  and  I  asked  him  if  he  would 
send  me  a  list  of  the  cars  contained  in  the  fleet 
schedule  so  I  could  submit  it  to  my  company  for 
their  entertainment. 
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Q.  What  else,  if  anything,  did  he  tell  you  about 
the  cause  of  the  cancellation? 

A.  He  said  that  it  was  the  frequency  of  the  ac- 
cidents. 

Q.  And  did  you  know  anything  about  this  line, 
independently  of  what  Mr.  Moyle  told  you? 

A.  Oh,  just  as  Mr.  Benson  said,  it  is  just  hear- 
say on  the  street.  I  had  heard  of  it.  I  had  knowl- 
edge of  the  line.  I  didn't  know  the  experience;  I 
knew  who  carried  the  line,  and  I  had  heard  that  it 
was  not  too  desirable. 

Q.  Did  Mr.  Moyle  tell  you  anything  about — or 
did  you  discuss  with  him  about  what  the  future  situ- 
ation would  be?  A.     Yes,  sir.  [1045] 

Q.     What  was  said? 

A.  Mr.  Gilbert  Moyle  explained  to  me  that  he 
was — or  had  discharged  the  drivers  of  the  transport 
units,  and  that  he  was  going  to  install  a  safety  cam- 
paign, and  would  pay  a  bonus  to  drivers  who  did 
not  have  accidents,  in  an  effort  to  cut  down  on  the 
loss  frequency. 

Q.  Now,  what  did  you  do — or  do  you  remember 
any  further  discussion  with  Gilbert  Moyle,  any- 
thing further  he  told  you? 

A.  I  don't  recall  offhand.  I  asked  him  if  he 
would  send  me  a  list  of  cars.  It  was  on  a  Satur- 
day, and  on  Sunday  I  went  to  our  post  office  box, 
and  there  was  the  old  policy,  that  is,  the  policy 
which  was  to  be  cancelled  of  this  Metropolitan  Casu- 
alty Insurance  Company  of  New  York. 
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Q.  Do  you  remember  whether  that  was  Policy 
No.  rM-227? 

A.  I  wouldn't  remember  that.  It  looked  to  me 
like  the  original  policy.  It  was  signed  b}^  the  Tur- 
ner Agency,  and  had  all  the  cars,  that  is*  it  had  a 
complete  list  of  all  of  the  units  on  the  policy. 

Q,     And  in  what  company  was  it  written  ? 

A.  Loss  combination  in  the  Firemen's  Insur- 
ance Company  of  Newark,  New  Jersey  and  the 
Metropolitan  Casualty  Insurance  Company  of  New 
York. 

Q.  All  right.  After  you  received  this  policy, 
what  did  you  do? 

Trial  Examiner  Eiemer:  Excuse  me  for  inter- 
rupting. You  got  [1046]  that  on  Sunday,  Novem- 
ber the  16th? 

A.     That  is  right,  Sunday,  November  16th. 

Q.     Then  what  did  j^ou  do,  Mr.  Watkins? 

A.  I  took  the  policy  home  and  looked  it  over, 
studied  it  over  for  a  few  hours,  and  then  the  next 
morning  I  took  the  matter  of  rewriting  it  up  with 
the  Kolob  Corporation  of  Salt  Lake  City.  Thej^  are 
general  insurance  agents  in  Salt  Lake  City. 

Q.  What  representations,  if  any,  did  you  make 
to  them,  concerning  the  situation? 

A.  I  told  Mr.  Salisbury, — ^he  is  the  manager  of 
the  Kolob  Corporation — as  an  inducement  to — I  ex- 
plained to  him  that  the  Idaho  Refining  Company 
was  getting  new  drivers,  and  intended  to  install 
this  safety  campaign  wherein  they  would  pay  bonus 
rewards  to  drivers  who  were  not  involved  in  acci- 
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dents,  and  Mr.  Salisbury  took  the  matter  up  with 
the  Denver  office.  He  didn't  have  the  loss  exper- 
ience, if  I  remember  correctly.  Mr.  Gilbert  Moyle 
gave  me,  as  nearly  as  he  could,  the  loss  experience, 
and  it  was  very  heavy. 

Q.  Now,  after  that,  you — did  Mr.  Salisbury  write 
the  policy,  or  did  he  authorize  you  to  write  it  ? 

A.  No,  Mr.  Salisbury  then — he  had  some  other 
information  as  to  the  loss  experience  that  he  had 
gotten  elsewhere  and  he — I  don't  know  where  the 
got  the  information,  but  he  knew  something  of  the 
line,  knew  it  was  a  hot  line,  as  Mr.  Benson  calls  it, 
so  Mr.  Salisbury  then  called  the  branch  office  of  the 
company  at  [1047]  Denver,  and  asked  if  we  couldn't 
put  it  under  binder  for  a  few  days,  that  the  insur- 
ance was  out  on  Nevember  17th, — this  was  Novem- 
ber 17th  when  I  talked  with  Mr.  Salisbury,  and  we 
got  authority  from  the  Denver  branch  office  to  issue 
a  ten-day  binder  on  this  risk. 

Q.     That  was  issued  when,  Mr.  Watkins? 

A.  That  was  issued  on  Monday  afternoon,  No- 
vember 17th. 

Q.     And  what  did  you  do  with  that  binder? 

A.  That  binder  was  taken  down  to  you  in  the 
Boston  Building — the  Newhouse  Building. 

Q.  And  you  further  investigated  the  risk  and  the 
company  and  so  forth  during  this  ten-day  period? 

A.     No,  sir;  we  didn't. 

Q.     That  is,  I  mean  either  you  or  Mr.  Salisbury? 

A.  Our  investigation  was  made  sometime  in  Jan- 
uary. 
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Q.  Well,  was  there  more  than  one  ten-day  bin- 
der,— strike  that,  Mr.  Reporter.  When  did  you 
actually  issue  and  deliver  the  policy? 

A.  The  business  was  given  to  our  office  on  No- 
vember 24,  and  we, — in  having  to  secure  and  write 
this  policy,  we  were  required  to  give  another  ten- 
day  binder  effective  November  27th.  There  was  a 
ten-day  binder  from  November  17th,  and  we  issued  a 
second  ten-day  binder  effective  November  27th. 

Q.     When  was  the  policy  finally  issued? 

A.     The  policy  was  finally  issued  November  28th. 

[1048] 

Q.  And  when  was  it  delivered  to  the  Refining 
Company  ? 

'    A.     The  policy  was  finally  sent  to  the  Idaho  Re- 
fining Company  December  2nd. 

Q.  And  that  policy  was  dated  back  to  the  17tli 
of  November  to  cover  the  period  which  you  had  al- 
ready covered  by  binder?  A.     That  is  right. 

Q.  You  heard  Mr.  Salisbury  discuss  this  matter 
over  the  telephone  with  Denver? 

A.     I  was  in  his  office  at  the  time  he  discussed  it. 

Q.  And  what  representations  did  he  make  to 
Denver  ? 

A.  He  explained  to  Mr.  Lou  Gerding,  the  branch 
manager,  that  this  line  was  being  cancelled  by  the 
Metropolitan  Casualty  Insurance  Company.  He  ex- 
plained to  him  that  it  was  because  of  the  high  loss 
ratio  and  frequency  of  accidents,  that  we  had  been 
assured  that  there  was  to  be  a  new  set  of  drivers 
on  these  transport  units.     I  think  that  there  were 
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— if  I  remember  right,  I  think  Mr.  Moyle  told  me 
there  were  some  17,  in  that  neighborhood,  17  or  IS, 
I  believe  he  said,  and  Gerding,  if  I  remember  cor- 
rectly, called  us  back  and  said  it  was  all  right  to 
issue  a  binder  for  ten  days. 

Then  we  figured  the  premium  on  the  risk  and  sub- 
mitted it  to  you  for  approval,  and  it  was  given  to  us 
on  November  24th. 

Mr.  Moyle:    You  may  cross  examine.  [1049] 

Cross  Examination 

Q.  Did  you  know  anything  about  the  accident 
record  of  any  of  the  drivers  of  the  Idaho  Refining 
Company  ? 

A.  The  accident  record  of  the  individual  driv- 
ers? 

Q.     Yes.  A.     I  did  not. 

Q.  You  never  made  any  investigation  into  that, 
did  you?  A.     No,  sir. 

Q.  So,  for  all  you  know,  there  might  have  been 
only  a  few  of  them  who  were  involved  in  the  acci- 
dents ? 

A.  It  could  be  that  one  of  them  had  all  of  the 
accidents. 

Q.     So   far   as   you  know? 

A.     That  is  right. 

Q.  The  only  thing  that  you  would  know  about  it 
was  the  loss  ratio,  is  that  correct? 

A.  I  didn't  know  the  ratio;  I  knew  of  the  fre- 
quency; I  knew  that  there  were  many  accidents. 

Q.  As  a  matter  of  fact,  you  didn't  know  whether 
these  accidents  involved  the  tank  trucks  driven  by 
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the  Idaho  Refining  Company  employees,  or  whether 
they  involved  the  other  trucks  owned  by  the  Idaho 
Gas  &  Oil  Company  and  the  Covey  Gas  &  Oil  Com- 
pany? 

A.  It  was  my  understanding  that  the  losses  were 
on  the  tankers,  the  units  hauling  to  the  various — 
from  the  refinery  to  the  various  service  stations. 

Q.  Did  you  ever  make  any  examination  of  what 
the  losses  had  [1051]  been  and  what  were  the  cir- 
cumstances surrounding  any  of  them  after  the  pol- 
icy was  issued?  A.    We  did. 

Q.     But  not  before  the  policy  was  issued  ? 

A.     No,  sir. 

Q.  As  a  matter  of  fact,  all  that  you  knew  about 
the  records  of  the  old  drivers  of  the  company  was 
secured  from  the  officials  of  the  Idaho  Refining 
Company,  was  it  not? 

A.  That  is  all  that  I  knew  of  it.  Mr.  Salisbury, 
as  I  explained,  had  some  further  information. 

Q.  In  so  far  as  you  were  concerned,  that  is  all 
that  you  knew,  and  you  took  that  at  face  value  ?  Is 
that  correct?  A.     Yes,  sir. 

Q.  You  stated  that  it  was  represented  to  you 
that  the  company  was  planning  to  put  in  a  safety 
program  and  give  bonuses  and  that  sort  of  thing, 
do  you  know  whether  any  steps  were  taken  along 
those  lines? 

A.     I  understand  that  there  were. 

Q.  Do  you  know  whether  they  were  taken — do 
you  know?  A.     No,  sir;  I  don't. 
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Q.  You  never  made  any  investigation  to  see 
v^'hether  they  were  or  not  ?  A.     No,  sir. 

Q.  That  was  just  on  the  representation  from  the 
company?  A.     That  is  right.  [1052] 

Q.  Did  you  know  anything  about  the  company's 
policy  with  relation  to  the  hiring  of  new  drivers'? 

A.     No,  I  didn't  know  anything  about  it. 

Q.  You  didn't  know  whether  they  were  going  to 
be  given  tests  —  what  sort  of  qualifications  they 
would  have  to  have? 

A.  Mr.  Moyle  explained  to  me  that  he  was  going 
to  use  more  care  in  selecting  new  drivers,  and  that 
they  were  going  to  install  this  safety  campaign. 
That  was  the  reason  for  our  entertaining  the  insur- 
ance. ' 

Q.  Although  he  said  he  was  going  to  use  more 
cars,  you  didn't  know  anything  about  the  care  with 
which  the  old  drivers  had  been  selected? 

A.     No.  [1053] 


H.  McKAY  ALLEN 

was  thereupon  called  as  a  witness  by  and  on  behalf 
of  the  Respondent,  and  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Trial  Examiner  Riemer:  Will  you  state  your 
name^  please? 

The  Witness:     H.  McKay  Allen. 

Trial  Examiner  Riemer :  And  where  do  you  live, 
Mr.  Allen? 
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The  Witness:     In  Pocatello. 
Trial  Examiner  Riemer:     Thank  you. 

Direct  Examination 

Q.  (Mr.  Merrill)  What  is  your  occupation  or 
business,  Mr.  Allen?  [1056] 

A.     Insurance  adjuster. 

Q.     Connected  with  what  company? 

A.  The  Fire  Insurance  Companies  Adjustment 
Bureau. 

Q.     Where  is  that  business  located? 

A.  The  office  that  I  am  connected  with  is  located 
in  Pocatello,  they  are  a  national  corporation. 

Q.  The  Pocatello  office  is  a  branch  of  the  na- 
tional corporation?  A.     Right. 

Q.  What  is  the  business  of  the  company  with 
which  you  are  connected? 

A.  Investigating  losses  and  settlement  of  claims 
for  insurance  companies. 

Q.  What  position  do  you  have  in  the  Pocatello 
office?  A.     Local  branch  manager. 

Q.     And  under  you,  are  there  adjusters? 

A.     Yes. 

Q.  What  business  do  you  have  in  the  adjust- 
ment of  losses, — let  me  withdraw  that  question.  I 
understood  you  to  say  that  you  adjust  losses  that 
occur  when  property  is  insured? 

A.     Yes,  sir. 

Q.  Do  you  confine  all  of  your  adjustments  to  one 
company,  or  do  you  adjust  for  various  companies? 

A.     We  adjust  for  numerous  companies. 

Q.     And  in  the  business  of  adjustment,  has  your 
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company  adjusted  losses  on  trucks  owned  by  the 

Idaho  Refining  Company'?  [1057] 

A.     Yes,  sir. 

Q.  Do  you  know  under  what  i3olicies  the  ad- 
justments have  been  made  by  your  company"? 

A.     I  believe  that  there  were  several  policies. 

Q.  Are  you  acquainted  with  Policy  FM-227,  is- 
sued by  the  Firemen's  Insurance  Company  of  New- 
ark, New  Jersey,  and  the  Metropolitan  Casualty 
Company  of  New  York? 

A.  To  the  best  of  my  recollection,  I  have  seen 
that  on  the  policy  information  pertaining  to  the 
claims  of  the  Idaho  Refining  Company. 

Q.  Are  you  able  to  tell  us  what  your  records 
show  with  respect  to  losses  under  Policy  FM-227? 

A.  I  have  here  the  cases  that  we  have  developed 
and  built  in  our  office  surrounding  the  investigation 
and  settlement  of  claims  arising  out  of  two  policies, 
I  believe  the  policies  mentioned  by  you. 

Q.  Now,  will  you  refer  to  the  ones  arising  out 
of  Policy  FM-227,  and  advise  what  your  records 
show  with  respect  to  losses,  and  if  j^ossible,  give 
the  date  of  the  loss,  the  name  of  the  driver,  the 
amount  of  the  loss,  and  the  reason  for  the  loss  ? 

A.  Unfortunately,  I  didn't  segregate  these 
claims  as  between  the  two  policies,  but  I  can  go 
through  them — there  is  no  necessity  of  putting  them 
in  chronological  order, — if  I  can  go  through  and  get 
all  of  the  losses  pertaining  to  Policy  FM-227,  is  that 
sufficient?  [1058] 

Trial  Examiner  Riemer:     Yes. 
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Q.     I  assume  it  would  be. 

A.  The  first  claim  that  I  have  is  one  in  which 
the  accident  occurred  on  August  31,  1941,  under 
Policy  No.  FM-227;  Wayne  Conrad  was  the  driver, 
and  a  brief  idea  of  the  nature  of  the  accident  was 
that  while  Mr.  Conrad  was  passing  a  car  which  was 
coming  towards  him  in  the  opposite  direction  on  a 
narrow  road,  he  scraped  the  left  rear  fender  of  this 
car,  doing  $7  worth  of  damage. 

Trial  Examiner  Riemer:  I  think  that  it  would 
be  sufficient  if  you  stated  on  the  basis  of  your  in- 
vestigation it  was  your  determination  that  the 
driver  was  negligent  and  responsible  for  the  loss. 
Can  you  do  it  that  way? 

A.  Our  investigation  is  based  on  a  matter  of 
legal  liability.  I  believe  that  I  can  cut  down  the 
comments. 

Trial  Examiner  Riemer :     Is  that  satisfactory,  Mr. 
Merrill  ? 

Mr.  Merrill :    Yes,  it  is. 

A.  On  November  5th,  1941,  Mr.  Robert  W.  Pat- 
terson was  driving  an  Idaho  Refining  Company 
truck,  insured  under  Policy  FM-227.  The  gentle- 
man went  to  sleep  and  left  the  road.  The  insur- 
ance company  paid  $625.  That  was  apparently — I 
think  the  facts  speak  for  themselves  in  that  case. 

Q.  Your  record  shows  that  it  was  negligence  on 
the  part  of  the  driver,  does  it  not  1 

A.  Yes,  so  far  as  our  investigation  is  concerned, 
it  was.  [1059] 
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On  October  2^,  1941.  Mr.  Charles  Crawshaw 
backed  into  two  parked  vehicles  to  do  damage  that 
was  settled  in  the  amonnt  of  $26.45.  It  was  a  case 
of  error  in  judgment  on  the  part  of  the  driver,  or 
he  did  not  look  behind  him  in  backing  up. 

On  October  4,  1941,  Mr.  Mervin  Zollman,  driving 
an  Idaho  Refining  Company  truck  insured  under 
Policy  FM-227,  struck  a  horse  between  Boise  and 
Mountain  Home.  As  to  whether  or  not  that  was 
negligence  on  the  part  of  the  driver,  it  is  a  hard 
thing  to  say. 

Trial  Examiner  Riemer :  It  might  have  been  neg- 
ligence on  the  part  of  the  horse? 

It  occurred  at  night  and  resulted  in  a  collision 
loss  to  the  insurance  company  of  $90.35.  Little  in- 
vestigation was  made  into  the  negligence  in  that 
case. 

On  October  16,  1941,  Mr.  Douglas  was  operating 
an  Idaho  Refining  Unit  on  the  streets  of  Weiser, 
Idaho,  and  from  a  brief  investigation  of  the  file 
which  I  have  not  seen  today,  it  appears  that  he  made 
a  sharp  turn  at  an  intersection  in  Weiser,  Idaho, 
stating  that  there  was  another  car  coming  towards 
him  which  caused  him  to  make  the  sharp  turn  with 
the  end  result,  at  any  rate,  he  turned  the  tractor 
and  tanker  over,  spilling  the  contents,  striking  a 
car  that  was  parked  on  the  street.  There  was  a 
property  damage  claim  settled  in  that  case,  appar- 
ently for  the  damage  to  the  parked  car  in  the 
amoimt  of  $90.40.  [1060] 
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Q.  Was  there  also  another  claim  there  in  that 
loss? 

A.    Yes,  I  have  just  come  to  that,  Mr.  Merrill. 

Q.     Yes,  Mr.  Allen. 

A.  The  other  file  pertains  to  the  same  loss,  the 
same  date,  but  was  a  collision  damage  done  to  the 
Idaho  Refining  Company's  unit  which  resulted  in 
an  insurance  loss  of  $1,726.38. 

Q.     That  is  exclusive  of  cargo,  is  it  nof? 

A.  Yes,  this  pertains  to  the  collision  coverage, 
only.  The  total  loss,  as  per  the  estimate  shown  on 
the  repairs  and  so  forth  is  $1,926.00.  In  other 
words,  there  was  a  deductible  both  on  the  tractor 
and  on  the  trailer. 

Q.  There  was  a  $200  loss  in  that  case  absorbed 
by  the  Refining  Company?  A.     Right. 

Q.  Was  the  City  paid  anything  for  damages  for 
the  gasoline  flooding  the  streets  and  causing  the 
necessity  of  patrolling  the  street? 

A.  I  have  been  unfamiliar  with  these  files  be- 
cause a  Boise  adjuster  handled  them,  and  they  just 
arrived  today.  I  do  feel  that  that  is  the  case.  Here 
is  a  bill  in  the  file  to  the  City  of  Weiser,  the  fire 
department,  service  of  watchmen,  sand,  showing  a 
total  payment  to  the  city  of  Weiser  in  the  amount 
of  $90.40  which  was  the  figure  that  I  reported  to 
you  a  while  ago  as  the  entire  claim.  Apparently  I 
am  in  error  on  that. 

Q.     Yes.  [1061] 

A.     The    amount    of   the    loss    to    the    damaged 
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parked  car  was  $52.55,  as  per  repair  bill  I  have 

here. 

Q.    That  is  an  additional  amount? 

A.  That  is  an  additional  amount  in  that  same 
case.  That  completes  the  files  that  I  have  here  on 
accidents  involving  Policy  No.  FM-227. 

Q.  Now,  Mr.  Allen,  did  you  have  anything  to  do 
with  the — did  your  company  have  anything  to  do 
with  the  adjustment  of  the  loss  of  Henry  Henrick- 
sen, — just  a  moment, — of  George  White  near  Twin 
Falls?  A.    Yes. 

Q.  That  is  under  Policy  FM-227,  is  it  not,  Oc- 
tober 24.  1941? 

A.  No, — I  beg  leave  to  correct  my  other  remark 
there.  That  loss,  according  to  our  records,  was 
handled  by  the  Nichols  Adjustment  Bureau,  which 
is  a  separate  adjusting  firm. 

Q.  I  see.  Did  you  have  anything  to  do  with  the 
adjustment  of  the  loss  of  Victor  Ellingford  on  Sep- 
tember 6th,  1941,  amounting  to  a  loss  of  $112.50? 

A.  Yes,  our  Twin  Falls  office  handled  that,  and 
unfortunately,  I  requested  that  they  forward  the 
files,  but  the  files  were  not  sent  over  due  to  an  error 
in  that  office. 

Q.  Did  your  company  have  anything  to.  do  with 
the  adjustment  of  the  loss  of  Myron  Whitesides 
which  occurred  September  12,  1941?  Near  Lay- 
ton,  Utah,  and  in  which  two  claims  were  paid,  one 
for  $50  and  one  for  $1,044.10?  [1062] 

A.  Our  record  indicates  that  that  was  referred 
to  the  Nichols  Adjustment  Bureau. 
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Q.  I  see.  And  did  your  company  have  anything 
to  do  with  the  adjustment  of  the  loss  of  Boyd  Cor- 
nia  where  the  accident  occurred  on  May  15,  1941? 

Mr.  Penfield:  Counsel,  I  understood  that  you 
were  limiting  this  to  Policy  FM-227? 

Mr.  Merrill:     That  is  correct,  for  the  present. 

Q.  Now,  then,  as  I  understand  it,  Mr.  Allen, 
your  testimony  only  has  to  do  with  the  losses  actu- 
ally adjusted  through  your  office?  A.     Yes. 

Q.  And  that  you  are  acquainted  with  additional 
losses  which  were  adjusted  by  other  adjustment 
companies  ?  A.     Yes. 

Q.  Mr.  Turner  testified  to  a  number  of  losses 
which  you  have  not  testified  to.  He  would  get  the 
inforaiation,  would  he  not,  as  an  agent  of  the  com- 
pany from  the  other  companies  who  might  adjust 
the  losses?  A.     Yes,  sir. 

Q.  And  he  would  have  the  information  that  you 
had  and  also  the  information  these  other  companies 
had?  A.     Yes,  sir. 

Q.  That  then  accounts  for  the  fact  that  your  re- 
port is  not  as  complete  as  Mr.  Turner's?  [1063] 

A.     That  is  correct. 

Q.  And  your  testimony  is  devoted  merely  to 
those  adjustments  that  were  made  by  the  Fire  In- 
surance Companies'  adjustment  Bureau  here  in 
Idaho  ?  A.     Correct. 

Mr.  Merrill:  I  think  that  that  is  all, — pardon 
me  a  moment.     We  did  not  go  into  Policy  FM-199. 

Mr.  Penfield:     I  was  wondering  about  that. 

Q.     (Mr.  Merrill)     Mr.  Allen,  would  you  advise 
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us  what  record  you  have  of  accidents  occurring  un- 
der Policy  FM-IQQ? 

A.  On  December  11,  1940,  Mr.  H.  H.  Hendricks 
was  operating  an  Idaho  Refining  Company  unit  in- 
sured under  policy  FM-199, 

Q.     Is  that  Hendricks,  or  Hendricksen  ? 

A.  I  may  have  that  wrong — It  is  Mr.  Henry  H. 
Henricksen,  I  beg  your  pardon. 

Q.     Yes.     What  was  the  loss? 

A.  The  collision  portion  of  that  loss,  in  other 
words,  the  amount  paid  the  Idaho  Retining  Com- 
pany for  damage  to  their  own  equipment  was 
$298.53. 

Q.  Then  they  w^ould  also  have  suffered  an  addi- 
tional loss,  the  deductible? 

A.     $100  deductible  in  that  instance. 

Trial  Examiner  Riemer:  What  was  that  figure 
again,  please?     $299.38? 

Mr.  Penfield:     $298.53.  [1064] 

A.  In  connection  with  that  same  claim  under 
coverage  extended  by  the  public  liability  feature 
of  the  same  policy,  a  death  and  injury  claim  was 
settled  for  a  total  of  $2,000  on  that  same  case.  So 
far  as  the  legal  liability  on  the  part  of  the  company, 
w^hich  is  the  thing  that  the  adjuster  is  mainly  in- 
terested in,  it  was  felt  that  we  should  settle  that 
claim. 

The  physical  facts  were  that  the  truck  travelled 
135  feet  in  all  following  the  first  application  of  the 
brakes.  There  was  testimony  by  the  driver  and  by 
the  state  police  to  the  effect  that  he  was  travelling 
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15  or  20  miles  an  hour,  but  the  physical  evidence 
made  it  seem  that  it  was  a  case  where  the  driver 
would  be  found  negligent  in  court,  and  settlement 
was  accordingly  made. 

The  next  loss  under  policy  FM-199,  Mr.  Hollis 
Walker,  was  the  driver,  and  the  accident  occurred 
on  August  15,  1941.  He  backed  into  a  parked  truck 
at  a  service  station,  resulting  in  damage  of  $25.10. 
I  would  say  that  the  driver  was  negligent. 

Trial  Examiner  Riemer:  Would  you  read  that 
answer,  please,  Mr.  Reporter? 

(Thereupon  the  last  answer  of  the  witness 
was  read  aloud  by  the  reporter  as  hereinabove 
recorded.) 

A.  The  next  loss  under  that  same  policy,  Mr. 
Fred  Pearson,  at  Challis,  on  June  10,  1941,  rolled 
a  truck  over  after  driving  along  with  a  heavy  load 
on  a  narrow  road,  resulting  in  damages  [1065]  of 
$1250  loss  to  the  insurance  company. 

Q.  Would  that  also  mean  an  additional  loss  of 
cargo?  A.     Yes. 

Q.     Which  the  insurance  did  not  cover? 

A.     That  is  correct. 

Q.  And  then  there  was  the  deductible  there  of 
$200? 

A.     In  that  case,  the  deductible  was  $100. 

In  addition  to  the  equipment  insured  as  a  truck, 
there  was  some  equipment  in  that  loss  that  was 
not  a  part  of  the  truck,  such  as  tanks,  and  other 
things  that  were  a  total  loss  to  the  Idaho  Refining 
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Company.     That   completes   the   files   that   I   have 

on  that. 

Q.  You  don't  have  then  the  loss  that  occurred 
when  Myron  Whitesides  was  driver  on  the  Weber 
County  Line  in  the  State  of  Utah? 

A.  To  the  best  of  my  information,  that  loss  was 
handled  by  the  Nichols  Adjustment  Bureau  of  Salt 
Lake. 

Q.     Do  you  have  any  record  of  its  amount? 

A.  The  information  furnished  me  by  the  com- 
pany shows  the  amount  paid  on  that  loss  was 
$1,044.10. 

Trial  Examiner  Eiemer:     $1,044.10? 

The  Witness :     Yes,  sir. 

Mr.  Penfield :  Counsel,,  I  believe  that  is  under 
Policy  FM-227,  isn't  it? 

The  Witness:     That  is  right.  [1066] 

Q.  Yes.  Now,  you  find  that  you  have  been  fur- 
nished with  that  additional  loss,  by  the  company. 
That  was  the  loss  near  Layton,  Utah,  I  understand, 
that  occurred  September  12,  1941  of  Myron  White- 
sides?  A.     Yes. 

Q.  And  do  you  have  information  on  the  loss  un- 
der Policy  FM-199  of  Boyd  Cornia  of  $2500  at  Po- 
catello  ? 

A.  Yes,  I  have  a  record  furnished  me  by  the 
company  of  that  loss  showing  an  amount  paid  of 
$2500  from  our  records.  I  do  not  have  the  file  on 
that.  The  apparent  conclusion  in  the  summary  of 
the  company  is  that  it  was  the  fault  of  the  driver. 

[1067] 
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GILBERT  SHEETS 

was  thereupon  called  as  a  witness  by  and  on  behalf 
of  Respondent  and,  being  fii'st  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Trial  Examiner  Riemer:  Will  you  state  your 
full  name,  please"? 

The  Witness:     Gilbert  Sheets. 

Trial  Examiner  Riemer:  And  where  do  you  re- 
side. Mr.  Sheets? 

The  Witness:     Salt  Lake  City,  Utah. 

Trial  Examiner  Riemer:     Thank  you.  [1078] 

Direct  Examination 

Q.  (Mr.  Merrill)  Mr.  Sheets,  during  the  year 
1941,  were  you  president  of  the  Idaho  Refining 
Company,  the  respondent  herein  ? 

A.     Yes,  sir. 

Q.  And  as  such  officer,  I  assume  of  course,  that 
you  did  considerable  of  the  business  of  the  corpora- 
tion'? A.     Yes,  sir. 

Q.  I  believe  you  are  also  a  member  of,  or  an  of- 
ficer of,  the  Sheets  Insurance  Company? 

A.     No,  the  E.  L.  Sheets  Company. 

Q.     Doing  business  in   Salt  Lake   City? 

A.     Yes,  sir. 

Q.  Are  you  acquainted  with  R.  F.  Turner  at  Po- 
catello,  Idaho?  A.     Yes,  sir. 

Q.  Do  you  know  Decker  Little  of  Salt  Lake  City, 
Utah?  A.     Yes,  sir. 

Q.  How  long  have  you  been  acquainted  with 
these  gentlemen? 
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A.  I  have  been  acquainted  with  Mr.  Turner  pos- 
sibly six  years;  with  Mr.  Little,  possibly  35  years. 

[10791 

Q.  What  was  the  policy,  if  you  know,  that  cov- 
ered the  company's  property — the  trucks,  I  mean, 
their  driving  equipment,  during  the  latter  part  of 
1941  ?  A.     FM-227,  or  229,— which  was  it  ? 

Q.     227.  A.     227. 

Q.     And  when  was  that  policy  written? 

A.     August,  about  the  27th,  as  I  recall, 

Q.     Of  what  year?  A.     1941. 

Q.  Now,  was  that  preceded  by  another  policy  in 
the  same  company?  A.     Yes,  sir;  FM-199. 

Q.  199.  Did  you  have  any  conference  with  Mr. 
Little  or  with  anyone  else,  touching  the  rewriting  of 
the  policy  under  the  number  of  FM-227? 

A.  In  June  or  July  of  1941,  Mr.  Chadwick,  the 
vice-president  of  the  Loyalty  Group,  came  to  Salt 
Lake  City  to  discuss  with  Mr.  Little  this  policy, 
with  several  others.  At  that  conference.  Decker 
asked  me  to  come  down  and  talk  with  Mr.  Chadwick 
and  Mr.  Chadwick  said  that  he  was  going  to  get  off 
the  line. 

Q.  When  you  say  "Decker",  you  mean  Decker 
Little?  A.     Decker  Little. 

Q.  Why  did  Decker  Little  ask  you  to  come  and 
discuss  this  particular  policy? 

A.  Because  he  was  a  representative  of  the  com- 
pany, and  a  friend  [1081]  of  mine. 

Q.  Had  there  been  any  comment  touching  can- 
cellation prior  to  that  time? 
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A.  Yes.  Mr.  Little  discussed  it  with  me  several 
times  prior  to  that  time. 

Q.  What  was  the  result  of  your  conference  with 
the  officers  of  the  insurance  company  in  July,  1941'? 

A.  After  discussing  it  with  us,  I  told  Mr.  Chad- 
wick  that  the  reason  I  felt  our  losses  were  so  high 
at  that  time  was  due  to  the  inexperience  of  our 
drivers  in  handling  big  equipment,  and  that  after 
they  had  gotten  used  to  the  equipment,  they  would 
be  handled  better,  without  any  loss,  and  I  con- 
vinced Mr.  Chadwick  to  that  effect,  and  he  thought 
that  was  also  correct,  so  he  went  back  and  said  he 
would  have  to  take  it  up  with  Mr.  Sullivan,  the 
executive  vice-president  of  the  West  Coast  branch 
of  the  Loyalty  Group,  and  he  then  gave  permission 
to  write  the  policy. 

After  that  policy  was  written,  it  apparently 
wasn't  the  inexperience  of  the  drivers,  but  the  care- 
lessness of  the  drivers. 

Q,     That  is  Policy  FM-227? 

A.  FM-227, — because  their  experience,  instead  of 
getting  better,  got  continually  worse. 

Q.  Now,  during  the  period  of  time  that  policy 
227  was  in  effect,  were  there  any  additional  or  other 
criticisms  made  [1082]  of  the  losses  by  Mr.  Little 
to  you? 

A.  Yes,  sir.  Every  time  we  had  a  loss,  he 
would  take  it  up  with  me,  and  ask  me  wh}^  and 
what  we  could  do  about  it.  And  also  informed  me 
that  he  was  very  positive  the  policy  would  be  can- 
celled if  they  had  very  many  more.     In  fact,  on 
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each   one,   he   said,   ''This   is   the   last   one,   I   am 

afraid." 

Q.  When  the  matter  was  taken  up  with  you  in 
that  way,  what  did  you  do? 

A.  I  would  notify  Mr.  Gilbert  Moyle,  who  was 
general  manager. 

Q.     Here  in  Pocatello?  :•: 

A.  Yes,  sir;  I  would  either  come  up  or  tele- 
phone him,  or  write  him.  I  have  done  so  at  vari- 
ous times. 

Q.  Do  you  recall  when  the  matter  of  the  can- 
cellation of  policy  FM-227, — when  it  became  appar- 
ent that  it  was  going  to  be  cancelled  ? 

A.  Well,  I  knew  when  Mr.  Little  came  up  that 
that  was  his  primary  reason  for  coming  to  Pocatello, 
and  I  think  that  he  got  up  here  on  the  2nd  or  3rd 
of  the  month,  but  he  came  in  my  office  on  the 
8th 

Q.     Of  what  month? 

A.  Was  it  in  November  that  the  policy  was  can- 
celled? 

Q.     Yes. 

A.     The  8th  of  November  was  Saturday. 

Q.     1941? 

A.  1941,  and  he  showed  me  the  letter  that  he 
sent  to  Mr.  Sullivan,  [1083]  and  he  said,  "I  am 
sorry  that  I  had  to  cancel  the  policy,  but  there  is 
nothing  else  that  I  can  do.  I  have  orders  from 
Sullivan,  and  I  am  on  a  hot  seat,  and  I  can't  stay 
on  any  longer." 

Q.     What  did  you  say,  if  anything? 
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A.  I  said,  "We  are  going  to  have  a  bad  time  re- 
newing this  one,  getting  anybody  to  carry  this  one." 

Q.     And  what  did  he  say? 

A.  He  said,  "In  that  case,  I  will  give  you  some 
extra  time  in  which  to  renew  the  policy,  rather  than 
the  ordinary  five  days." 

Q.  Now,  that  was,  you  say.  on  Saturday,  the 
eighth?  A.     Yes,  sir. 

Q.     Now,  then,  what  did  you  do,  Mr.  Sheets? 

A.  I  contacted  Mr.  Moyle,  and  I  can't  remem- 
ber— it  was  late  Saturday  I  did  it,  and  I  can't  re- 
member if  I  contacted  Mr.  Moyle  on  that  Satur- 
day  

Q.     Which  Mr.  Moyle? 

A.  Mr.  Gilbert  Moyle.  Henry  Moyle  was  on  the 
Coast,  and  I  am  pretty  sure  that  I  contacted  Mr. 
Moyle  by  telephone  on  that  Saturday;  if  not,  it  was 
the  following  day. 

Q.  Then  did  you  later  have  a  conference  with 
Henry  D.  Moyle,  the  vice-president  of  the  company 
and  general  counsel? 

A.     Mr.  Moyle  was  out  of  town  until  Tuesday. 

Q.     That  is  Henry  D.  Moyle? 

A.  Yes,  Henry  D.  Moyle,  and  as  soon  as  he  got 
in  town,  he  [1084]  contacted  me,  and  I  went  down 
and  had  a  conference  with  Mr.  Moyle  for  about 
three  hours  and  at  that  time,  we  discussed  the  pol- 
icy, and  discussed  the  drivers,  and  we  decided  at 
that  meeting  that  the  only  thing  to  do  to  get  rid  of 
our  loss  ratio  and  get  a  policy  that  we  could  pos- 
sibly keep  in  force  for  a  while,  was  to  discharge  all 
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of  the  drivers,  because  it  wasn't  just  one  or  two  of 
the  drivers,  but  the  whole  bunch,  with  one  or  two 
exceptions,  that  were  careless. 

So  we  thought  that  rather  than  have  one  or  two 
that  were  good,  they  would  have  to  take  the  penalty 
for  the  whole  bunch,  because  like  a  bunch  of  apples 
in  a  cart,  when  one  goes  bad,  the  whole  bunch  goes 
bad,  so  Mr.  Moyle  and  I  discussed  this,  and  he  left 
the  next  day,  to  inform  Gilbert  Moyle  of  our  de- 
cision. 

Q.  What  date,  if  you  recall,  was  the  day  this 
decision  was  reached  to  discharge  all  of  the  drivers  ? 

A.  November  12th,  the  day  he  arrived  from 
California.  He  left  on  the  13th  for  Idaho  for  a 
conference  with  his  brother. 

Q.  And  where  did  this  conference  on  November 
12,  1941  take  place? 

A.     In  Mr.  Moyle 's  office. 

Q.     In  the  office  of  Henry  D.  Moyle? 

A.     Yes,  sir. 

Q.     In  Salt  Lake  City?  A.    Yes,  sir. 

Q.  What  was  the  purpose — strike  that,  Mr.  Re- 
porter. [1085]  What  particular  reason  did  you  have 
for  determining  to,  or  deciding  to  discharge  all  of 
the  truck  drivers? 

A.  Well,  there  were  so  many  of  them,  and  you 
couldn't  pick  one  or  two  out  of  the  bunch,  because 
it  wasn't  one  or  two  but  a  majority  of  them,  so  far 
as  I  could  see. 

Q.  What  effect  would  the  discharge  of  all  have 
on  the  insurance  matter  as  you  viewed  it? 
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A.  It  would  show  the  insurance  company  that 
we  were  serious  in  trying  to  get  a  decent  loss  ratio 
and  wanted  to  cooperate  with  them  as  much  as  we 
could,  because  every  time  we  have  a  loss,  it  penalizes 
us  as  well  as  the  insurance  company. 

Q.  Now,  in  your  discussion  with  Mr.  Henry  D. 
Moyle,  and  in  the  discharging  of  these  drivers,  state 
whether  or  not  the  subject  of  labor  unions  plays  any 
part,  whatever? 

A.  Never  even  heard  of  a  labor  union  at  that 
time. 

Q.     You  mean  as  connected  with  the  company? 

A.  As  connected  with  the  company.  The  only 
union  that  we  ever  heard  of  or  had  any  contact 
with  was  the  local  union  they  had  up  there,  and  with 
which  we  had  a  fair  contract. 

Q.     That  is  what  is  called  the  Association? 

A.     That  is  the  Association. 

Q.  You  signed  one  or  two — two,  I  believe,  labor 
contracts  with  that  Association? 

A.  I  think  that  I  signed  the  original,  and  Mr. 
Gilbert  Moyle  signed  an  extension.  [1086] 

Q.  Then  at  the  time  that  these  drivers  were  dis- 
charged, did  you  know  that — whether  or  not  they 
belonged  to  any  labor  organization? 

A.     I  did  not. 

Q.  Or  whether  they  belonged  to  Local  Teamsters 
Union  440?  A.     No,  sir. 

Q.  Had  that  matter  ever  been  discussed  with 
you  ? 
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A.  That  matter  had  never  been  discussed  with 
me. 

Q.  Had  you  been  told  by  anyone  that  there  was 
such  a  union?  A.     No,  sir. 

Q.  Or  that  any  member  of  the  employees  of  the 
Idaho  Refining  Company  had  any  membership  in 
it? 

A.  No,  sir;  I  didn't  see  how  they  could,  with 
their  other  representative, 

Q.  Yes,  but  what  I  want  to  know,  is:  did  you, 
as  vice-president  of  the  company 

A.     I  am  the  president. 

Q.  Yes,  as  president  of  the  company,  have  any 
information  of  any  kind  or  character  touching  mem- 
bership of  any  of  the  truck  drivers  in  any  union?   • 

A.     No,  sir. 

Q.  I  mean  any  labor  organization,  and  particu- 
larly 440? 

A.  No,  I  never  heard  anything  about  any  labor 
union  up  here  in  connection  with  our  company. 

Q.  Did  labor  unionism  have  any  part  of  any 
kind  or  character  in  [1087]  your  determination  to 
discharge  the  employees, — I  mean  to  discharge  the 
drivers?  A.     No,  sir. 

It  was  never  even  discussed,  or  never  even 
thought  of. 

Mr.  Merrill:  That  is  all.  You  may  cross  ex- 
amine. 

Cross  Examination 

Q.     (Mr.   Penfield)     Mr.   Sheets,   what  was  the 
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date  that  you  testified  you  had  this  meeting  at  which 

you  decided  to  discharge  the  entire  crew? 

A.     The  12th. 

Q.     That  took  place  in  Salt  Lake  City,  did  it? 

A.    Yes,  sir. 

Q.  You  stated  that  you  concluded  that  it  was 
necessary  to  discharge  all  of  the  drivers.  Did  you 
know  anything  about  the  accident  records  of  the 
individual  drivers'?  A.     Yes,  sir. 

Q.  Didn't  you  know  that  many  of  them  had 
never  been  involved  in  any  accident? 

A.    Yes,  sir. 

Q.     How  many  of  them? 

A.  Well,  the  accidents  were  so  frequent  that  I 
never  kept  exact  track  of  the  different  men's  names, 
but  every  time  it  would  be  a  different  man.  When 
you  get  a  record  like  that,  with  such  a  few  drivers 
as  we  have,  and  as  many  accidents  as  we  have,  you 
are  just  positive  the  whole  organization,  that  all  of 
[1088]  the  drivers  are  careless,  and  all  have  the 
same  attitude. 

Q.  Do  you  know  whether  James  Ayers  was  ever 
involved  in  an  accident?  A.     I  don't  know. 

Q.  Do  you  know  whether  S.  Burkholder  had  ever 
been  involved  in  an  accident? 

A.  I  couldn't  tell  you  any  one  person's  name 
that  was  in  any  accident,  but  I  know  that  we  had 
so  many  accidents, — 13  in  2%  months,  and  out  of 
the  number  of  our  drivers,  you  can  figure  that  per- 
centage. 
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Q.  You  knew  a  number  of  these  accidents  didn't 
involve  drivers  driving  oil  trucks'? 

A.     Yes,  sir. 

Q.     You  didn't  discharge  those  drivers,  did  you? 

A.  We  discharged  all  of  the  truck  drivers,  be- 
cause that  is  where  all  of  the  trouble  was,  all  of  our 
big  accidents  were  on  the  big  trucks. 

Q.  You  heard  some  of  these  insurance  men  here 
testify  yesterday,  did  you  not,  that  a  number  of 
smaller  accidents  is  a  material  factor  ? 

A.     It  is  also  a  material  factor. 

Q.  And  you  knew  that  some  of  these  accidents 
involved  people  who  weren't  drivers  of  transport 
trucks,  but  who  were  working  for  the  Idaho  Gas  & 
Oil  Company 

A.     You  will  always  have  that.  [1089] 

Trial  Examiner  Riemer:  Just  let  counsel  finish 
his  question. 

Q.     and  the  Covey  Gas  &  Oil  Company,  do 

you  not?  A.     Yes,  sir. 

Q.  Yet  you  didn't  conclude  that  it  was  neces- 
sary to  discharge  those  drivers? 

A.     They  w^eren't  the  main  offenders. 

Q.  But  they  had  been  involved  in  accidents  in 
which  there  had  been  claims? 

A.     Slightly,  in  comparison  to  the  others. 

Trial  Examiner  Riemer:  How  did  you  know 
that,  Mr.  Sheets?  The  insurance  representative 
said  that  they  had  never  broken  it  down. 

The  Witness:  I  never  broke  it  down,  but  you 
can  tell.     We  knew  that  they  were  the  big  trucks. 
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You  can't  have  a  82500  loss  uu, — a  collision  loss  on 

a  81200  unit. 

Q.  How  many  losses  were  there  that  involved 
tiiicks  other  than  the  Idaho  Refining  Company 
trucks  that  were  the  big  transport  trucks? 

A.     What  was  your  question? 

Q.     How  many  of  the  claims  were  there? 

A.     There  were  13  yesterday  reported.     I  don't  • 
know  just  how  they  were  broken  down.     They  re- 
potted 13  claims  in  two  months  as  Mr.  Turner  had 
the  records.     Wasn't  that  correct,  or  was  it  eleven? 

Q.     Thirteen. 

You  don't  know  how  many  of  them  involved  dri- 
vers of  other  [1090]  vehicles  than  transports,  do 
you?  A.     Xo,  sir. 

Q.     And  you  didn't  know  at  the  time? 

A.     I  didn't  know  exactly,  no. 

Q.  As  a  matter  of  fact,  you  never  made  any  at- 
tempt to  deteiToine  which  drivers  were  involved  in 
accidents,  and  which  ones  were  not  ? 

A.     You  mean  which  company? 

Q.     Which  driver  for  any  of  the  companies? 

A.  I  know  the  transports — I  ktiew  when  a  trans- 
port had  an  accident,  and  I  knew  that  involved  one 
of  the  tnickdrivers. 

Q.  Do  you  know  how  many  accidents  there  were 
involving  truck  drivers  of  transports? 

A.  Xo,  but  it  seems  to  me  that  they  were  prac- 
tically all  transport  drivers,  the  main  part  of  them. 
They  were  the  ones  that  particularly  came  to  my  at- 
tention. 
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Q.  Then  did  you  make  your  decision  on  the  ba- 
sis that  you  assumed  that  most  of  these  drivers  were 
the  transport  drivers'? 

A.  The  ones  that  were  having  the  bad  accidents, 
yes. 

Q.  That  was  just  because  you  assumed  it  was 
these  transport  drivers,  is  that  it? 

A.     I  assumed  by  actual  records. 

I  knew  that  certain  ones  had  come  up. 

Q.  Did  you  make  any  effort  to  determine,  in  any 
one  of  these  individual  accidents,  who  was  at  fault  ? 

[1091] 

A.  I  read  some  of  the  reports.  Mr.  Little  would 
come  and  advise  me  exactly  what  happened. 

Q.  As  a  matter  of  fact,  you  heard  Mr.  Little  tes- 
tify that  the  thing  he  was  concerned  with  was  the 
loss  ratio,  and  he  made  no  effort  to  ascertain  what 
was  the  cause? 

A.  The  loss  ratio  is  the  big  factor,  but  another 
big  factor  is  the  fact  that  when  you  have  a  lot  of 
little  losses,  you  know,  a  lot  of  little  accidents  are 
bad,  because  you  know  that  you  are  likely  to  get  a 
big  bump.  Your  big  ones  are  the  ones  that  take 
the  premium  up.     Remember,  I  am  an  agent. 

Q.  How  many  big  accidents  did  the  company 
have  among  the  13,  do  you  konw? 

Mr.  Merrill:     You  mean  the  insurance  company? 

Mr.  Penfield:  I  mean  the  Idaho  Refining  Com- 
pany, and  the A.     No,  I  don't. 

Q.  So  3^ou  made  your  decision  to  discharge  all 
of  the  drivers  without  knowing  how  many  big  ac- 
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cidents  there  were,  and  how  many  small  accidents, 

and  who  was  involved  in  them,  is  that  correct? 

A.     That  isn't  quite  right. 

Q.     What  is  the  fact,  then? 

A.  We  certainly  had  some  idea  of  what  we  were 
doing. 

Q.     What  idea? 

A.  We  knew  by  our  loss  ratio;  we  didn't  break 
everything  up. 

Q.  You  didn't  make  any  effort  to  find  out  which 
drivers  were  [1092]  responsible,  which  ones  were  at 
fault,  how  many  accidents  involved  trucks  of  the 
Idaho  Refining  Company,  or  trucks  of  the  Idaho 
Gas  &  Oil  Company  or  the  Covey  Gas  &  Oil  Com- 
pany ? 

A.  We  didn't  break  them  down  that  way,  but 
we  know  the  transports,  and  we  know  the  main  part 
of  our  big  driving,  out  of  town  driving,  was  all  done 
by  the  Refinery,  and  I  also  had  Mr.  Little's  report 
regarding  the  various  speeds  of  these  two  drivers, 
which  also  was  a  determining  factor. 

Q.  You  didn't  have  any  other  checks  than  those 
of  Mr.  Little,  did  you,  in  regard  to  the  speeds  of 
drivers  ? 

A.  Well,  Mr.  Little  had  brought  down  several 
reports,  and  he  told  me  that  there  was  something 
regarding  the  policy's  objecting  to  them  going  at 
excessive  speeds,  told  me  that  they  ought  to  cut 
down  their  speed,  some  way.  I  don't  just  remem- 
ber what  that  was,  exactly. 
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Q.  Isn't  it  a  fact  that  the  company  had  gov- 
ernors on  their  trucks'? 

A.     I  don't  know;  I  doubt  it. 

If  they  did  have,  they  didn't  work  in  that  par- 
ticular,— in  those  two  particular  cases,  apparently. 

Q.  Isn't  it  a  fact  with  respect  to — I  will  with- 
draw the  question. 

As  a  matter  of  fact,  under  policy  227,  there  only 
had  been  three  accidents  involving  substantial 
losses,  did  you  know  that? 

A.  I  never  broke  them  down.  I  just  got  the  in- 
formation from  [1093]  Mr.  Little  that  there  was 
a  truck  involved  at  a  certain  pla<3e,  and  the  size 
of  the  truck,  and  those  trucks  were  all — the  ones 
that  I  remember  were  big  transport  trucks. 

Q.  And  in  so  far  as  those  accidents  were  con- 
cerned, the  drivers  concerned  had  been  discharged 
because  of  the  accidents,  is  that  not  correct  ? 

A.     Of  that,  I  am  not  sure. 

Q.  How  frequently  did  you  come  to  Pocatello 
in  connection  with  your  position  as  president  of  the 
company  in  1941  ? 

A.  I  couldn't  tell  you  how  often;  approximately 
once  a  month. 

Q.  Approximately  once  a  month.  You  didn't 
have  much  to  do  with  the  actual  affairs  and  opera- 
tions of  the  plant,  did  you?  A.     No. 

Q.  You  didn't  actually  see  the  employees  and 
have  very  much  to  do  with  the  employees'? 

A.     No. 

Q.     Your  chief  contact  with  the  company  would 


808  National  Labor  Relations  Board 

(Testimony  of  Gilbert  Sheets.) 

be  at  the  meetings  of  the  Board  of  Directors  at 

Salt  Lake  City,  would  it  not? 

A.     That  is  true. 

Q.  So  you  were  not  in  a  position  to  know  very 
much  about  any  union  activities  going  on  around 
the  plant,  were  you? 

A.     I  got  a  report  every  day  from  the  plant. 
.    Q.     Did  that  report  include  union  activities'? 

A.  No,  there  wasn't  any  there  that  I  ever  heard 
of.  [1094] 

Q.  I  see.  Now,  from  reports  that  you  re- 
ceived, what  is  the  fact  as  to  whether  or  not  the 
majority  or  a  large  percentage  of  these  accidents 
occurred  to  the  drivers  of  the  transports,  or  with 
the  small  cars  around  the  plant  and  other  stations  ? 

A.  It  seemed  that  all  were  on  the  large  trans- 
ports, the  ones  that  I  remembered. 

Q.  Yes.  After  you  had  learned  of  the  intended 
cancellation  of  the  insurance  on  the  transport  equip- 
ment— on  the  truck  equipment — was  there  anything 
that  you  could  do  to  secure  additional  or  other 
insurance  without  the  discharging  of  these  drivers? 

Mr.  Penfield:  May  I  hear  that  question,  Mr. 
Reporter  ? 

(Thereupon  the  question  referred  to  was 
read  aloud  by  the  reporter  as  hereinabove  re- 
corded.) 

Mr.  Penfield:     Oh,  I  object  to  it,  Mr.  Examiner. 

Trial  Examiner  Riemer:  The  objection  is  sus- 
tained. [1097] 

Q.  What  other  alternative,  if  any,  did  you  have, 
viewing  the  picture  as  it  was  before  you,  after  the 
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cancellation  of  this  insurance  to  secure  other  in- 
surance, other  than  which  you  did*? 

Mr.  Penfield:  I  object  to  that  upon  the  same 
ground. 

Trial  Examiner  Riemer:     Sustained.  [1098] 

Redirect  Examination 
By  Mr.  Merrill : 

Q.  As  a  matter  of  fact,  in  this  particular  in- 
stance, you  had  had, — I  will  withdraw  the  ques- 
tion. You  had  spent  a  considerable  portion  of  your 
life  in  the  insurance  business  had  you  not,  Mr. 
Sheets?  A.     About  20  years. 

Q.  And  as  such,  had  become  thoroughly  ac- 
quainted with  the  attitude  of  insurance  companies 
touching  such  losses?  A.     Yes,  sir. 

Q.  So  that  when  you  met  with  Mr.  Henry  D. 
Moyle  on  this  particular  problem,  you  were  also 
possessed  of  information  touching  insurance? 

A.     Yes,  sir. 

Q.  And  the  attitude  of  insurance  companies  with 
problems  like  this  presented?  A.     Yes,  sir. 

Q.  And  did  that  have  also  an  effect  on  the  de- 
termination of  this  discharge  of  the  drivers  ? 

A.     A  very  definite  effect.  [1100] 
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a  witness  called  by  and  on  behalf  of  Respondenty 
being  first  duly  sworn,  was  examined  and  testified 
as  follows:  [1102] 

Trial  Examiner  Riemer:  Will  you  state  your 
full  name,  please,  Captain? 

The  Witness :     Arch  G.  Webb. 

Trial  Examiner  Riemer:  Where  are  you  sta- 
tioned ? 

The  Witness:  Captain  in  the  United  States 
Army  Reserve,  Camp  Hahn,  California. 

Direct  Examination 
By  Mr.  Merrill: 

Q.  Captain,  have  you  previously  lived  in  Po- 
catello?  A.     Yes,  I  have. 

Q.  And  have  you  been  heretofore  connected  with 
the  Idaho  Refining  Company?  A.     I  have. 

Q.     During  what  period  of  time? 

A.     From  July  of  1938  until  December  of  1940. 

Q.     July  of  1928? 

Trial  Examiner  Riemer :     1938  ? 

The  Witness:     1938. 

Q.  And  in  December,  1940,  what  occurred — did 
you 

A.  I  was  then  called  on  active  duty  or  into  ac- 
tive duty  in  the  United  States  Army. 

Q.  Now%  during  the  period  of  time  from  July, 
1938  until  December  of  1940,  what  position,  if  any, 
did  you  hold  in  the  Idaho  Refining  Company  organi- 
zation. 
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A.  I  was — most  of  that  time  I  acted  as  seere- 
tary  of  the  [1103]  company.  I  was  not  made  sec- 
retary mitil  perhaps  August. 

Q.     Of  what  year?  A.     1938. 

Q.  Yes.  Now,  were  you  in  the  employ  of  the 
company  at  the  time  of  the  organization  of  the  Idaho 
Refining  Company  Employees  Benefit  &  Labor  As- 
sociation ? 

A.  I  don't  know.  I  rather  think  not.  The  com- 
pany had  been  in  operation  for  approximately  one 
month  before  I  arrived,  and  it  is  my  recollection 
that  the  organization  was  in  existence  before  I.  af- 
filiated with  the  company. 

Q.  (Mr.  Merrill,  continuing) :  No,  jwhen  you 
became  employed  by  the  [1104]  Idaho  Refining  Com- 
pany, which  was  in  August,  1938, — t—  .        , .        : 

A.    July,  1938,  I  believe, — yes,  July. 

Q.    did  you  meet  a  man  by  the  name,  of 

George  Hibbler?  A.     Yes,   I   did. 

Q.  What  was  his  position,  if  any,  with^  the  com- 
pany then  ?  .     , 

A.     He  was  a  chemist  for  the  company.  ... 

Q.  Did  he  have  any  supervisory  powers  of  any 
kind? 

A.     No,  none  whatever,  I  would  say. 

Q.     No  one  was  working  under  him?  , 

A.     He  had  no  one  under  him. 

Q.  And  just  doing  the  chemical  work  that  was 
necessary  in  testing  the  gasolines,  oils  and,  so  forth 
of  the  company?  A.     That  was  all. 
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Q.  Did  you  become  acquainted  with  a  man  by 
the  name  of  George  Mann,  when  you  were  employed 
with  the  company?  A.     Yes,  sir. 

Q.     What  were  his  duties,  if  you  know? 

A.  He  worked  on  the  still.  He  was  a  helper  on 
the  stills,  as  I  recall  it. 

Q.  Did  he  have  any  supervisory  duties  to  per- 
form? A.     None  whatever. 

Q.  During  your  connection  with  the  company, 
were  there  discounts  given  to  anyone  for  gasoline 
purchased,  gasoline  and  oil  purchased  at  the  Covey 
Gas  &  Oil  Company  of  Idaho? 

A.     Yes,  there  were.  [1105] 

Q.     And  to  whom  were  those  discounts  given  % 

A.    To  all  employees  making  purchases. 

Q.  Was  there  any  distinction  made  between 
employees  who  were  members  of  the  Association 
and  employees  who  were  not,  so  far  as  these  pur- 
chases  were   concerned  ? 

A.    None   whatever. 

Q.  In  other  words,  anyone  who  was  an  em- 
ployee of  the  Idaho  Refining  Company  would  be 
entitled  to  the  discount  for  gasoline  purchased  at 
the  Covey  Station  irrespective  of  his  membership 
in  the  Association?  A.     That  is  right.  [1106] 

Q.  What  is  the  fact,  then,  as  to  whether  or  not 
these  deductions  were  made  whenever  the  employee, 
and  for  whatever  purpose  he  requested  it?  Was 
or  was  not  that  so? 
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A.     The  fact  is,  they  were  deducted  when  the 
employee  requested  it. 

Q.     Irrespective  of  the  purpose? 
A.     That  is  right.  [1107] 

Q.    Did  you  have  any  contact  with  August  Ros- 
qvist  in  the  year  1939  or  thereabouts? 
A.     Yes,  sir;  I  did. 
Q.     What  was  that  contact? 
A.     I  met   with   August   Rosqvist   in   his   office 
at  the  Labor  Union  Temple  with  Mr.  Brandt  in 
connection  with  having  the  Idaho  Refining  Com- 
pany removed  from  the  Unfair  List. 

O.  At  whose  request  did  you  attend  that  meet- 
ing? 

A.  As  to  that,  I  can't  really  say.  Mr.  Rosqvist 
had  been — ^had  approached  us  numerous  times  at 
the  refinery. 

Q.     Mr.  Rosqvist  or  Mr.  Brandt? 
A.     Mr.   Brandt, — I   beg   your  pardon,   and   in- 
cidentally, I  think  that  Mr.  Rosqvist  had  also  ap- 
proached us,  and  I  had  been  unable 

Trial  Examiner  Riemer:  About  what,  please? 
The  Witness :  About  endeavoring  to  unionize  the 
plant,  so  he  had  been  to  see  me  at  the  office,  sev- 
eral times,  and  due  to  the  nature  of  my  work,  I 
was  travelling  quite  a  little  and  was  not  in,  so 
consequently  I  called  in  at  his  office  knowing  that 
he  had  called  out  to  the  office  several  times  to  see 
me,  and  so  I  called  in  at  his  office  one  day  and 
talked   to   him   in   connection   with   unionizing,    or 
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ascertaining  his  desires  in  regard  to  unionizing  the 
plant. 

Q.  And  what  was  the  result,  if  any,  of  that  meet- 
ing? 

A.  The  result  was  that  I  invited  him  out  to  the 
refinery  at  his  convenience  to  discuss  with  the  em- 
ployees of  the  refinery  [1108]  the  matter  regard- 
ing unionizing  the  employees. 

Q.  Now,  did  Mr.  Rosqvist  and  Mr.  Brandt  later 
<?ome  out  for  a  meeting  with  the  employees  of  the 
refining  company"?  A.     Yes,  they  did. 

Q.  Do  you  remember  who  called  the  meeting, 
or  how  it  was  arranged? 

A.  To  the  best  of  my  recollection,  notice  was 
published  calling  this  meeting  of  our  employees  of 
the  refinery. 

Q.    And  did  you  attend  the  meeting? 

A.     Yes,  I  did. 

Q.    Where   was   it   held? 

A.  It  was  held  in  the  bookkeeping  office  of  the 
refinery. 

Q.  Do  you  recall  who  called  the  meeting  to  or- 
der? A.     No,  I  do  not. 

Q.  What,  if  anything,  did  you  do  or  say  at 
the  meeting? 

A.  I  introduced  Mr.  Rosqvist  and  Mr.  Brandt, 
stating  that  they  were  representatives  of  the  Amer- 
ican Federation  of  Labor  and  were  interested  in 
trying  to  unionize  the  members  of  our  plant,  and 
that  they  were  there  at  that  meeting  to  present 
their  story. 
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Q.  What  comment,  if  any,  did  you  make  relative 
to  the  right  of  the  employees  to  act  as  they  wished? 

A.  AVell,  I  made  no  comment  other  than  the 
fact  that  it  was  a  matter  which  the  employees 
themselves  would  have  to  decide. 

Q.  Did  you  make  any  comment  there  in  sub- 
stance or  effect  that  the  unions  could  do  nothing 
that  the  company's  own  Association  [1109]  could 
not  do? 

A.     Would  you  repeat  that  question,  please? 

Mr.  Penfield:  Would  you  read  it  to  him,  Mr. 
Reporter  ? 

(Question    read    aloud    by    the    reporter    as 
hereinabove  recorded.) 

A.     I  did  not. 

Q.  After  you  had  introduced  Mr.  Rosqvist  and 
Mr.  Brandt,  then  what  occurred? 

A.  Mr.  Brandt  made  a  few  brief  remarks,  and. 
then  he  was  followed  by  quite  a  discussion  by  Mr. 
Rosqvist,  or  quite  a  speech  by  Mr.  Rosqvist. 

Q.     Then  what  happened? 

A.  I  thanked  the  gentlemen  for  coming  out  on 
behalf  of  the  employees,  and  Mr.  Rosqvist  and 
Mr.  Brandt  left  the  meeting. 

Q.     When  did  you  leave,  if  at  all? 

A.     I  left  the  meeting  at  the  same  time  they  did. 

Q.  And  where  did  you  go  after  you  left  the 
meeting  ? 

A.  Well,  I  retired  to  my  office.  I  stayed  in  the 
lobby  for  a  few  minutes  and  visited  with  Mr.  Brandt 
and  Mr.  Rosqvist. 


816  National  Labor  Relations  Board 

(Testimony  of  Captain  Arch  G.  Webb.) 
Q.     After  they  had  left  the  meeting? 
A.     After  they  had  left  the  meeting,  that  is,  I 
stayed  in  the  lobby  of  the  office,  I  shook  hands  with 
them  and  again  thanked  them  for  coming  out  to 
the  meeting  and  said  "Good  night". 

Q.  Do  you  know  whether  or  not  there  was  a 
vote — did  you  at  any  time  go  back  into  the  meet- 
ing? [1110]  A.     No,  I  did  not. 

Q.  Do  you  know  whether  or  not  there  was  any 
Tote  taken  at  that  meeting? 

A.     Yes,  I  do  know  that  there  was  a  vote  taken. 
Q.     Where   did   you   get   that   information,   and 
when? 

A.  Immediately  following  the  meeting  by  the 
employees  who  attended. 

Q.     Were  you  present  when  that  vote  was  taken? 
A.     I  was  not. 

Q.     Were  you  present  when  a  man  by  the  name 
of  A.  L.  Heckert  was  employed,  February  27,  1940  ? 
A.     You  mean  was   I   at  the  refinery  when  he 
was  employed? 

Q.     Yes.  A.     Yes,  I  was  there. 

Trial  Examiner  Riemer:  What  was  that  date, 
please,  Mr.  Merrill? 

Mr.  Merrill:     February  27th,  1940. 
Q.     Do  you  recall  his  coming  into  the  office  at 
or  about  the  time  of  his  employment? 

A.  As  to  that,  I  can't  say  for  sure,  because  I 
am  not  certain  that  I  have  the  man  propertly  iden- 
tified, but  if  I  do,  I  was  there  at  the  refinery  when 
he  came,  if  he  is  the  man  I  think  that  he  is. 
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Q.  Did  you  hear  any  discussion  by  Mr.  Moyle 
or  any  other  officer  of  the  company  with  reference 
to  any  union  activities  or  [1111]  membership,  with 
him?  A.     No,  I  did  not. 

Q.  Did  you  hear  at  that  time,  or  at  any  other 
time,  Kermit  Rice  make  any  inquiry  as  to  whether 
or  not  Heckert  or  any  other  employee  belonged  to 
any  labor  union?  A.     No,  I  did  not. 

Q.  Have  you  yourself  ever  inquired  of  any  pros- 
pective employee  or  any  employee  of  the  Idaho 
Refining  Company  as  to  whether  or  not  he  be- 
longed to  any  labor  union? 

A.     No,  sir;  I  haven't. 

Q.  Have  you  ever  made  any  inquiry  of  any 
kind  or  character  of  an  employee,  either  then  en- 
gaged or  a  prospective  employee,  as  to  whether 
or  not  he  had  any  labor  union  affiliations? 

A.     No,  sir;  I  haven't. 

Q.  Have  you  ever  made  any  comment  to  any 
such  person  touching  labor  affiliations  or  l^bor 
unions?  A.     No,  sir;  I  haven't. 

Q.  Has  that  subject  ever  been  discussed  by  you, 
or  in  your  presence,  with  any  employee  or  prospec- 
tive employee  of  the  Idaho  Refining  Company? 

A.     No,  it  hasn't. 

Q.  Did  you  know  a  man  by  the  name  of  Wayne 
Douglas?  A.     Yes,  I  did. 

Q.    Who  was  he? 

A.  Just  a  minute — I  would  like  to  have  you 
re-read  the  question  before  this  last  one  in  regard 
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to  my  discussing-  union  activities  [1112]  with  some 

of  the  employees. 

Mr.  Penfield:  Yes.  Will  you  read  the  question, 
Mr.  Reporter? 

(Thereupon  the  following  question  was  read 
aloud  by  the  reporter: 

'*Q.  Have  you  ever  made  any  comment  to 
any  such  person  touching  labor  affiliations  or 
labor  unions?") 

A.  I  would  like  to  correct  that  answer :  upon 
another  occasion,  sometime  prior  to  the  meeting, 
I  was  approached 

Q.     Prior  to  what  meeting? 

A.     This  meeting  which  Mr.  Rosqvist  spoke. 

Q.     Yes. 

A.  I  was  approached  by  a  couple  of  truckdrivers 
who  inquired  about  the  union,  or  affiliating  with  an 
organized  union.  My  reply  to  them  was  that  that 
was  their  business,  that  they  could  do  what  they 
wanted  to. 

Q.     I  see. 

Trial  Examiner  Riemer:  Can  you  fix  the  time 
of  that.  Captain  Webb? 

The  Witness:  No,  I  can't,  but  I  can  give  you 
the  approximate  time. 

Trial  Examiner  Riemer:     Approximately  when? 

The  Witness:  It  was, — let's  see, — I  joined  the 
company  in  1938.  I  would  say  that  it  was  some- 
time during  the  fall  of  1938. 
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Q.  (Mr.  Men-ill)  :  Do  you  remember  who  those 
two  truckclrivers  [1113]  were? 

A.  I  remember  one  of  them — well,  I  can't  say 
that  I  can  identify  any  of  them. 

Q.     Either  of  them'? 

A.  For  sure.  I  think  Jim  Ayers  was  one  of  the 
employees. 

Q.     To  whom  you  made  that  remark? 

A.     Yes,  sir. 

The  reason  I  recall  that  is  because  these  boys 
who  made  the  inquiry  were  new  employees  who 
were  formerly  employed  by  Elmer  Carr,  and  we 
bought  Elmer  Carr's  equipment,  and  we  also  took 
with  it  the  truck  drivers. 

Q.    Yes.     Now, 

A.     So  it  would  be  his  truck  drivers. 

Q.  Do  you  have  any  further  comment  to  make 
on  that  instance?  A.     No,  I  havent. 

Q.  Now,  with  respect  to  Wayne  Douglas,  did  you 
see  him  at  one  time  at  American  Falls? 

A.  Yes,  I  did;  I  have  seen  him  several  times 
at  American  Falls. 

Q.  Do  you  recall  a  time  when  you  saw  him  stop 
there  and  you  had  a  conversation  with  him? 

A.     Yes,  I  do. 

Q.  Fix  the  time  as  nearly  as  you  can,  and  re- 
late the  incident,  please? 

A.  Wayne  Douglas  was  driving  a  transport 
loaded  with  gasoline  to  some  point  west  of  Ameri- 
can Falls.  I  had  been  on  the  road  [1114]  and 
working  late,   and   was   returning   home,   I   would 
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judge  it  was  approximately  10:00  o'clock  at  night. 
I  noticed  a  couple  of  our  trucks  stopped  beside  an 
eating  place,  just  before  you  make  the  last  turn 
to  enter  American  Falls.  One  of  the  drivers  I 
immediately  recognized  as  Wayne  Douglas;  the 
other  one  got  in  his  truck  and  left,  I  don't  recall 
who  that  was,  but  I  proceeded  immediately  to  re- 
mind Douglas  that  he  was  working  for  the  com- 
pany, and  that  he  was  to  discharge  his  duties  hon- 
estly and  keep  about  his  business,  and  told  him  to 
proceed,  which  he  did. 

Q.  How  long — was  there  any  comment  made  at 
that  time  about  the  fact  that  he  had  just  left  the 
refining  company  with  his  load"? 

A.  No,  but  American  Falls  as  I  recall  it  is  ap- 
proximately 25  miles  from  Pocatello,  and  he  could 
not  have  been  on  the  road  longer  than  3/4  of  an 
hour,  that  is  the  driving  time  between  those  two 
points  would  not  have  exceeded  3/4  of  an  hour, 
so  there  was  no  excuse  for  his  stopping.  Inciden- 
tally, he  told  me  that  he  didn't  eat  before  he  left 
the  refinery  and  I  told  him  that  it  was — that  is,  that 
he  had  no  business  eating  on  the  job,  that  he  was 
to  eat  before  he  took  the  truck  and  was  to  keep  it 
moving  and  not  to  delay  en  route. 

Mr.  Penfield:  Counse],  I  don't  believe  that  any 
date  has  been  fixed  on  this. 

Q.  Fix  the  date  as  near  as  you  can,  if  you  have 
not  already  [1115]  done  so. 

A.  I  don't  know  that  I  can  fix  the  date.  I  don't 
remember  when  Douglas  joined  the  company,  but  at 
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the  time  that  this  incident  occurred,  he  was  in  the 
employ  of  the  company.  It  would  be  sometime  in 
1940,  I  think,  probably  in  the  summer  or  spring  of 
1940, — the  simimer,  I  suppose,  because  my  recollec- 
tion is  that  the  weather  was  warm,  and  as  nearly 
as  I  can  recall,  that  would  be  the  approximate  time. 
Mr.  Merrill:     You  may  cross  examine. 

Cross  Examination 

Q.  (Mr.  Penfield) :  Captain  Webb,  were  you 
a  member  of  the  Employees  Benefit  and  Labor  As- 
sociation? A.     Yes,  I  was. 

Q.     When  did  you  join? 

A.  I  joined  shortly  after  I  became  employed  by 
the  company. 

Q.  Did  I  understand  you  to  say  that  you  came 
to  work  for  the  company  in  July,  1938? 

A.     Yes,  about  the  middle  of  July. 

Q.  You  don't  recall  whether  the  Association  was 
in  existence  at  that  time,  or  whether  it  was  not  ? 

A.     No,  I  have  no  recollection. 

Q.  Did  you  maintain  your  membership  in  the 
Association  continuously  up  until  the  time  that  you 
left  the  company?  A.     Yes,  I  did.  [1116] 

Redirect  Examination 
Q.  (Mr.  Merrill) :  Captain  Webb,  do  you  re- 
call a  meeting  or  a  [1122]  gathering  of  the  em- 
ployees of  the  Idaho  Refining  Company,  sometime 
in  the  fall  of  1939,  or  the  winter  of  1940,  when 
Henry  D.  Moyle,  vice-president,  discussed  certain 
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matters  from  the  steps  of  the  office  building  with 
a  gathering?  A.     Yes,  sir;  I  do. 

Q.  Are  you  able  to  fix  the  time"? 
A.  I  can't  fix  the  date,  but  I  would  say  that  it 
was  sometime  in  the  early — sometime  during  the 
winter  of  1940,  or  early  spring.  It  occurred  dur- 
ing the  forenoon — the  meeting  occurred  during  the 
forenoon  at  the  refinery,  or  at  the  back  of  the  office 
at  the  steps  leading  from  the  back  office  of  the 
refinery. 

Q.    What,  if  you  recall,  was  the  occasion  of  the 
meeting?    And  what  Mr.  Moyle  say? 

Trial  Examiner  Riemer:     This  is  Henry  Moyle? 
Mr.  Merrill:     Henry  D.  Moyle. 
A.     The  cocasion  for  calling  it,  I  think,  was  this: 
we  had  had  numerous  inquiries  from  some  of  the  em- 
ployees pertaining  to  obtaining  homes  under  this 
cheap  housing  program. 

Q.  Under  the  Federal  Housing  Program? 
A.  Yes,  it  was  sponsoring  it,  so  Henry — or  Mr. 
Moyle  addressed, — I  called  all  of  the  emj^loyees 
of  the  refinery,  including  the  operators  on  the  stills, 
and  the  plant  may  have  even  closed  down,  I  don't 
recall,  but  in  any  event,  I  called  all  of  the  em- 
ployees, all  of  the  office  employees  and  men  in  the 
yard  and  on  the  stills,  and  he  told  them  that  he 
would — in  reply  [1123]  to  these  inquiries  regard- 
ing homes,  the  employees  wanted  to  build,  he  told 
them  that  the  company  would  do  everything  that  it 
could  to  try  to  enable  them  to  build  homes,  that 
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they  would  endeavor  to  see  that  they  were  financed, 

and  the  company's  support  would  be  lent  to  that 

end. 

He  also  discussed  at  that  meeting-,  the  matter 
pertaining  to  discounts  of  employees,  and  told 
them  that  they  would  be  able  to  buy  gas  at  the 
main  Covey  station  at  a  certain  figure  above  the 
actual  cost,  sufficient  to  just  take  care  6f  tlie  ex- 
pense involved  in  handling  it ;  in  other  words,  there 
would  be  no  profit  derived  by  the  company  from 
the  sale  to  the  employees. 

Q.  Now,  you  say  that  that  was  a  meeting  of 
all  employees'?  A.     Yes,  that  is  right. 

Q.  Was  there  any  comment  made  of  any  kind 
there  that  day  touching  the  Employees  Association"? 

A.     I  have  no  recollection  of  it  at  all. 

Q.  Do  you  have  any  recollection  of  any  men- 
tion being  made  of  the  membership  in  the  Asso- 
ciation, or  of  the  Association  in  any  respect? 

A.     No,  sir;  I  don't. 

Q.  Now,  I  understool  you  to  say  on  your  cyoss 
examination  that  you  are  a  member  of  the  Asso- 
ciation? A.     That  is  right. 

Q.  And  that  you  had  never  attended  any  meet- 
ings except  one? 

Mr.  Penfield :     No,  he  didn't  testify  to  that  [1124] 

Q.     Is  that  the  fact?  ..   ' 

A.  No,  I  said  that  I  had  no  recollection  .of  ever 
having  attended  any  more  meetings  than  one,  in 
addition  to  the  one  at  which  we  brought  out  Mr. 
R.osqvist. 
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Q.  Assuming  that  was  an  Association  meeting, 
to  which  you  brought  Mr.  Rosqvist, — I  understood 
you  to  say  that  that  was  a  meeting  of  all  employees  ? 

A.     That  is  right. 

Q.     And  not  an  Association  meeting? 

A.     That  is  right. 

Q.  If  that  be  the  case,  your  attendance  at  an 
Association  meeting  would  be  limited  to  one? 

A.     That  is  right. 

Q.  And  then  you  went  in  late  and  left  before 
the  meeting  was  over?  A.     Yes,  sir. 

Q.     Did  you  participate  in  any  voting? 

A.     No,  sir. 

Q.     Or  in  any  discussion?  A.     No. 

Q.  Did  you  ever  participate  in  any  activities  of 
this  Association?  A.     No. 

Q.     Why  did  you  join? 

A.  Oh,  to  derive  the  insurance  benefits  that  may 
have  been  [1125]  offered  by  the  Association. 

Q.  Are  they  what  are  known  as  the  sick  bene- 
fits? A.     That  is  right.  [1126] 

Trial  Examiner  Riemer :  Captain  Webb,  regard- 
less of  whether  the  products  of  the  Idaho  Refining 
Company  were  distributed  by  the  Covey  Gas  &  Oil 
Company  of  Idaho,  the  Reliance  Oil  Company  for 
Idaho,  isn't  it  true  that  those  products  were  ad- 
vertised at  those  stations  as  the  products  of  the 
Idaho  Refining  Company? 

A.  No,  that  is  not  correct.  The  Covey  Gas  & 
Oil  Company  had  its  own  trade-name  and  adver- 
tised its  products  under  that  trade-name.    The  Re- 
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liance  Oil  Company  in  this  area  advertised  Idaho 

Refining   Company   products. 

Trial  Examiner  Riemer :  Captain  Webb,  can  you 
tell  me  and  give  me  some  explanation  for  it,  the 
policy  of  the  Idaho  Refining  Company  with  re- 
spect to  its  truckdriver  stopping  along  the  road 
and  getting  a  cup  of  coffee,  or  hot  dogs  ? 

The  Witness :  Well,  naturally,  a  company  trying 
to  operate  at  a  profit  would  not  want  a  truck  driver 
loitering  on  the  way,  so  we  continuously  admon- 
ished the  drivers  not  to  stop,  and  told  them  that 
if  it  continued,  they  would  be  discharged. 

Trial  Examiner  Riemer:  What  was  the  reason 
for  that  policy?  [1129] 

The  Witness:     Well,  the  reason  being 

Trial  Examiner  Riemer:     Loss  of  time,  mostly? 
The  Witness:     Loss  of  time,  and  additional  ex- 
pense to  the  company. 

Trial  Examiner  Riemer:  I  can  understand  that 
policy  with  respect  to  a  truckdriver  stopping,  let 
us  say,  at  American  Falls,  after  he  leaves  the  plant. 
Supposing,,  however,  the  man  leaves  the  plant  for 
down  south  and  has  got  a  full  tank,  and  he  leaves 
at  10:00  p.  m.  and  approximately  2  or  2-1/2  hours 
later  he  arrives  at  Malad,  which  is  approximately 
65  miles  from  here.  Would  the  company's  policy 
still  be  opposed  to  allowing  that  truckdriver  to 
stop  at  12:30  or  1:00  o'clock  in  the  morning  for  a 
cup  of  coffee? 

The  Witness:     No,  I  think  not.    I  wouldn't  dis- 
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courage  that  at  all.  It  merely  tries  to  discourage 
excessive  loitering  along  the  way.  Frequently  the 
truckdrivers  were  in  the  habit  to  my  knowledge 
of  stopping  along  the  way  every  half  hour  or  hour, 
talking  with  the  waitresses  and  killing  time.  To 
try  to  obviate  that  difficulty,  sometime  before  I 
left,  we  purchased  a  number  of  service  recording 
machines, — I  believe  that  is  what  they  call  them; 
in  any  event,  it  was  an  appliance  to  attach  to  the 
truck  and  this  apj^aratus  would  check  the  time  that 
the  employee  stopped  and  the  time  that  he  was 
moving. 

Trial  Examiner  Riemer:     Thank  you. 

Redirect  Examination  (continued)     [1130] 

Q.     (Mr.  Merrill):     Did  those  clocks  work? 

A.     Very  satisfactorily. 

Q.  When  the  employee,  the  driver,  would  loiter 
around  as  you  have  mentioned,  would  you  have  any 
knowledge  as  to  what  would  happen  as  to  the  speed 
of  the  truck  thereafter? 

A.  Definitely.  They  would  try  to  make  up  the 
lost  time  by  driving  faster,  increasing  their  speed 
on  the  highway,  and  the  story  would  be  told  by 
the  recording  machine. 

Mr.  Merrill:     I  think  that  is  all. 

Trial  Examiner  Riemer :     Well,  as  I  gather  from 
your  testimony  then,  after  the  installation  of  the 
service    recorders,    the    loitering    along    the    road 
stopped  ? 
■     The  Witness:     I  don't  know  just  what  the  effect 
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was.  We  were  in  the  process  of  installing  tliem  on 
all  trucks  at  the  time  I  left.  We  had  had  them  on 
most  of  the  trucks,  as  I  recall,  by  the  time  I  left, 
but  just  what  the  results  were  subsequently  to  that 
time,  I  can't  say.  [1131] 


WILLARD  A.  SHEPPARD 

was  thereupon  called  as  a  witness  by  and  on  behalf 
of  Respondent  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Trial  Examiner  Riemer:  Will  you  state  your 
name,  please? 

The  Witness:     Willard  A.  Sheppard. 

Trial  Examiner  Riemer:  How  do  you  spell  your 
last  name,  Mr.  Sheppard? 

The  Witness:     S-h-e-p-p-a-r-d  (spelling). 

Trial  Examiner  Riemer :  Where  do  you  live,  Mr. 
Sheppard  ? 

The  Witness :     Boise,  Idaho. 

Direct  Examination 

Q.  (Mr.  Moyle)  :  Mr.  Sheppard,  what  is  your 
present  occupation? 

A.  I  am  district  manager  of  the  Idaho  Refining 
Company,  and  manager  of  the  Idaho  Gas  &  Oil 
Company. 

Q.     In  what  locality?  A.     Boise,  Idaho. 

Q.  As  manager  of  the  Idaho  Gas  &  Oil  Com- 
pany, you  are  restricted  [1133]  to  the  Boise,  area? 
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A.     No,  from  Twin  Falls,  west. 

Q.     I  see. 

A.     To,  I  would  say,  the  Washington  line. 

Q.  Now,  when  did  you  undertake  that  employ- 
ment? A.     December  20,  1940. 

Trial  Examiner  Riemer:     In  both  capacities? 

The  Witness:     Yes,  sir. 

Q.  Now,  during  the — since  that  period  of  time, 
have  you  maintained  the  same  line  of  work? 

A.     Yes,  sir. 

Q.  While  thus  engaged,  I  assume, — I  will  with- 
draw the  question.  Mr.  Sheppard,  were  any  min- 
utes or  records  rather  of  the  Idaho  Gas  &  Oil, — 
were  any  minutes  or  records  rather  of  the  Idaho 
Refining  Company  Employees  Benefit  &  Labor  As- 
sociation ever  turned  over  to  you? 

A.  No,  sir;  I  never  heard  of  the  Association 
until  in  the  court  room  here  yesterday. 

Q.    Are  you  a  member  of  it?  A.     No,  sir. 

Q.     Never  have  been  a  member?  A.     No. 

Q.     What  is  the  fact,  then,  as  to  whether  or  not 
you  have  ever  received  or  seen   any  of  the  min- 
utes or  records  of  this  Association?  [1134] 
A.     I  have  never  seen  any. 

Q.  Now,  you  know  Mr.  Roy  Williams,  do  you 
not?  A.     Yes,  sir. 

Q.     Under  what  circumstances  do  you  know  him  ? 

A.     He  was  an  employee  of  a  company  that  we 

bought  out,  the  Intermountain  Oil  Company,  and 

at  the  time  of  the  purchase,  we  also  hired  Roy  as 
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an  employee  of  the  Idaho  Gas  &  Oil  Company,  and 

he  worked  for  me  until  just  recently. 

Q.  Is  he  still  in  the  employ  of  the  Idaho  Gas 
&  Oil  Company?  A.     No,  sir. 

Q.     When  did  he  terminate  his  employment? 

A.  Well,  I  am  not  sure,  but  sometime  in  May, 
I  think. 

Q.  What  was  his  attitude  towards  you  and  the 
company  at  the  time  of  the  termination  of  his  serv- 
ices, if  you  know? 

A.  Well,  I  have — I  would  say  that  he  is  very 
embittered  towards  the  company  and  me  and  the 
rest  of  the  employees. 

Q.     Do  you  know  why?  A.     I  have  no  idea. 

Q.  Where  did  you  get  that  information  of  his 
attitude  ? 

A.  Well,  from  former  employees,  from  service 
station  operators,  and  from  present  employees. 

Q.  Now,  did  you  have  occasion  to  call  him  on 
the  telephone  on  the  13th  day  of  November,  1941, 
if  you  remember?  A.     I  think  so. 

Q.  And  what  was  the  substance  of  that  telephone 
conversation?  [1135] 

A.  Mr.  Moyle  had  called  me,,  as  he  had  on  sev- 
eral occasions  previously,  relative  to  obtaining 
transport  drivers,  and  there  were  two  men  in  par- 
ticular who  had  had  a  great  deal  of  experience  in 
driving,  in  fact,  they  own  their  own  transport,  and 
I  wanted  to  obtain  the  names  of  these  men  with 
the  idea  of  sending  them  over  to  Pocatello. 

Q.     Who  were  these  men? 
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A.  Well,  I  couldn't  give  you  their  names,  even 
now. 

Q.  Were  they  then  in  the  employ  of  the  com- 
pany? 

A.  No.  They  were, — they  had  operated  this  unit 
for  hire. 

Q.  Now^,  what  was  the  subject  of  your  conver- 
sation over  the  telephone,  if  you  had  one,  Novem- 
ber 13,  1941,  with  Roy  Williams? 

A.  I  just  merely  called  him  and  asked  him  if 
he  knew  the  names  of  these  two  fellows,  or  of  any 
experienced  transport  drivers  that  we  could  hire. 

Q.     And  what  did  he  say? 

A.  Well,  he  did  tell  me  the  names  of  these  men 
then,,  but  he  didn't  know  how  I  could  get  in  touch 
with  them,  and  he  didn't  know  of  anyone  else. 

Q.     Do  you  know  the  names  that  he  gave  you? 

A.     No,  I  wouldn't. 

Q.  Was  there  anything  else  said  in  that  conver- 
sation? A.     No,  sir. 

Q.  Now,  did  he  call  at  the  office  on  November 
14,  that  would  be  the  next  morning,  1941?  [1136] 

A.     Yes,  he   reported  to   work. 

Q.  When  he  reported  to  work  that  morning, 
was  there  any  conversation  with  him? 

A.  Well,  nothing  that  I  can  recall  other  than 
our  usual  daily  business. 

Q.  Did  you  discuss  the  engagement  of  any  em- 
ployees for  truck  driving  purposes  on  the  morn- 
ing of  the  14th  of  November,  1941,  with  Williams? 
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A.  Well,  I  probably  did,  because  I  was  quite 
anxious  to  hire  these  men  for  Mr.  Moyle. 

He  had  told  me  in  the  telephone  conversation 
the  previous  evening,  that  he  was  going  to  discharge 
all  of  our  drivers,  all  of  our  transport  drivers,  and 
I  knew  that  we  had  to  have  some  men  in  Pocatello, 
quick. 

Q.  Did  you  have  any  conversation  with  Mr. 
Williams  concerning  drivers  on  November  16th, 
1941?  A.     No,  sir. 

Q.  Did  you  go  out  to  Mr.  Williams'  house  a£ 
any  time  during  that  period?  A.    No,  sir. 

Q.  Do  you  recall  whether  or  not  you  asked  Roy 
Williams  relative  to  whether  or  not  Ray  Pittman 
and  a  man  by  the  name  of  Zollman  had  ever  joined 
the  union?  A.     No,  sir. 

Q.  Did  you  or  did  you  not  ask  him  any  such 
questions?    [1137]  A.     No,    sir. 

Mr.  Penfield:  I  know  that  I  have  been  some- 
what confused,  and  I  think  that  the  record  is,  as 
to  whether  the  man's  name  is  Zollman  or  Zollmer. 
Do  you  think  that  the  witness  can  clear  that  up? 

Mr.  Merrill:     I  will  try  to. 

Q.  Do  you  know  whether  it  is  Zollmer  or  Zoll- 
man? A.     It  is  Zollman. 

Q.     The  name  was  Zollman?  A.     Yes,  sir. 

Q.  I  will  ask  you  definitely,  did  you  ask  Wil- 
liams, LeRoy  Williams,  whether  or  not  Ray  Pitt- 
man  belonged  to  a  labor  union  ?  A.     No,  sir. 

Q.  Did  you  ask  Roy  Williams  whether  or  not 
Zollman  belonged  to  a  labor  union? 
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A.     No,,  sir. 

Q.  Did  you  discuss  with  Roy  Williams,  labor 
union  activities  of  any  employees'? 

A.     No,  sir. 

Q.  Did  Roy  Williams  say  anything  to  you  about 
the  labor  union  membership  of  these  two  employees, 
or  any  other  employees'?  A.     No,  sir. 

Q.  Did  you  ever  discuss  with  Williams,  with  Roy 
Williams,  the  subject  of  labor  unionism? 

A.     No,  sir.  [1138] 

Q.  State  whether  or  not — I  will  withdraw  the 
question. 

Did  you  ever  tall  Roy  Williams  that  if  Mr.  Pitt- 
man  and  Mr.  Zollman  had  joined  a  union  that  the 
company  would  have  to  let  them  go? 

A.     No,  sir. 

Q.  And  did  you  ever  tell  him  that  the  company 
would  use  their  accidents  and  particularly  an  ac- 
cident of  Zollman  hitting  a  horse,  as  an  excuse 
to  let  them  go?  A.     No,  sir. 

Q.  Now,  Mr.  Sheppard,  let  me  ask  you  again, 
was  there  ever  any  occasion  during  this  period  of 
time,  or  otherwise,  or  at  all, — I  will  withdraw  the 
question. 

Was  there  ever  any  occasion  during  the  period 
of  November,  1941  or  at  any  other  time  when  you 
made  any  inquiry  of  Roy  Williams  touching  any 
employee  with  respect  to  his  membership  in  any 
labor  organization?  A.     No,  sir. 

Q.     Was  there  ever  any  time  when  you  asked 
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Roy  Williams  to  inquire  of  any  employee  whether 

or  not  he  was  a  member  of  any  labor  union? 

A.     No,  and  I  never  asked  any  of  the  employees 
I  hired.  [1138A] 

Q.  Now,  did  you  know  a  man  by  the  name  of 
Stanley  Merrill'?  A.    Yes,  sir. 

Q.  Did  you  have  any  information  touching  a 
wreck  that  he  had  near  Boise?  A.    Yes,  sir. 

[1139] 

Q.  Tell  us  what  you  saw  of  the  wreck,  and  the 
character  of  the  highway,  Mr.  Sheppard,  please*? 

A.     The  character  of  the  highway  itself  was  dry. 

Q.     Was  it  a  straight  road  or  a  turn?  [1140] 

A.  It  was  a  curve,  a  very  sharp,  right-angle 
curve. 

Q.  And  how  did  the  wreck  appear  when  you 
saw  it  ? 

A.  The  trailer  was  completely  turned  over  and 
leaning  up  against  a  broken  telephone  pole.  The 
truck  itself  w^as  upright. 

Q.  Do  you  remember  when  that  accident  oc- 
curred? A.     No,  I  don't. 

Q.  Do  you  know  a  man  by  the  name  of  Wayne 
Douglas?  A.     Yes,   sir. 

Q.  Did  you  know  him  about  the  5th  day  of  No- 
vember,, 1941  A.     Yes,  sir. 

Q.  No,  it  was, — did  you  know  him  on  the  16th 
day  of  October,  1941?  A.     Yes,  sir. 

Q.     Do  you  know  what  occurred  at  that  time? 

A.  Well,  if  that  is  the  date  of  this  accident,  I 
was  in  Hailey,  Idaho,  and  Mr.  Moyle,  Mr.  Gilbert 
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Moyle  telephoned  me  that  there  had  been  an  acci- 
dent in  Weiser,  with  one  of  our  transports,  and  he 
wanted  me  to  get  over  there  as  quickly  as  I  could. 
Q.     Did  you  go  down  to  Weiser  f 
A.     Yes,  sir,  I  arrived  there,  I  would  say,  be- 
tween one  and  two  o'clock  in  the  morning. 
Q.    Did  you  see  Douglas? 

A.     Yes,  sir;  one  of  the  small  boys  had  taken 
Mr.  Douglas  to  the  private  residence  of  someone 
there,  and  I  had  him  drive  me  out  and  got  Wayne 
out  of  bed  to  inquire  if  he  was  injured.  [1141] 
Q.     Did  you  discuss  the  accident  with  him? 
A.     Yes,  sir. 

Q.     Did  he  tell  you  how  it  happened? 
A.     Yes,  he  told  me. 
Q.     What  did  he  say? 

A.  He  told  me  that  he  had  come  across  into 
Weiser, — which  he  was  not  supposed  to  do;  in 
other  words,  it  was  off  of  the  scheduled  route,  and 
had  dinner  at  his  sister's  cafe,  and  that  in  attempt- 
ing to  make  up  for  lost  time  he  was  driving  too 

fast,  and  he  said  that  he, 

Q.     He  told  you  this,  did  he  ? 
A.     Yes.     He  said  he  was  going  at  least  40  miles 
an  hour,  was  the  way  he  answered  me,  and  in  at- 
tempting to  make  this  turn,  the  transport  turned 
over. 

Q.     Now,  describe  the  appearance  of  the  transport 

and  the  appearance  of  the  wreck  when  you  saw  it? 

A.     Well,   the  transport  was   leaning   against   a 
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tree,  and  the  fire  department  was  there;  the  police 
officers,  they  had  roped  the  street  off,  and  gasoline 
had  been  spilled  all  down  an  entire  block.  [1142] 

Q.  Mr.  Sheppard,  state  whether  or  not  you 
talked  with  Mrs.  Stiff  on  the  telephone  on  or  about 
November  20,  1941,  with  reference  to  Wayne  Doug- 
las, in  which  you  told  her  in  substance  or  effect, 
for  her  husband  to  tell  Wayne  Douglas  not  to  pull 
any  more  trips,  and  not  to  ask  any  questions? 

A.     No,  sir. 

Q.  Under  whose  employ  was  Wayne  Douglas  at 
that  time?     Who  had  control  of  him? 

A.     Mr.  Stiff,— Earl  Stiff. 

Q.  You  had  nothing  to  do  with  his  hiring  or 
firing  ?  A.     No. 

Q.  I  see.  Mr.  Sheppard,  did  you  on  or  about 
November  16,  1941,  while  district  manager  of  the 
Idaho  Gas  &  Oil  Company  at  Boise,  Idaho,  or  at 
any  other  time, 

Mr.  Penfield:  I  wonder  if  you  would  read  that 
question,  Mr.  Reporter? 

(Thereupon  the  question  was  read  aloud  by 
the  reporter  as  hereinabove  recorded.) 

Trial  Examiner  Riemer:  Let's  hold  it  down  to 
November  16,  first,  Mr.  Moyle. 

Mr.  Moyle:  All  right,  I  will  withdraw  the  ques- 
tion and  reframe  it.  [1144] 

Q.  Mr.  Sheppard,  did  you  on  or  about  Novem- 
ber 16,  1941,  while  district  manager  of  the  Idaho 
Gas  &  Oil  Company  at  Boise,  Idaho,  attempt  to 
induce  an  employee  of  the  Idaho  Gas  &  Oil  Com- 
pany to  report  to  the   Idaho  Refining   Company 
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whether  truck  drivers  employed  by  the  Idaho  Re- 
fining  Company   at   Boise   were   members   of   the 
Teamsters  Union'?  A.     No,  sir. 

Mr.  Penfield:  It  seems  to  me  that  that  question 
has  already  been  asked  and  answered  by  the  wit- 
ness. 

Trial  Examiner  Riemer:  No,  I  think  this  in- 
volves testimony  of  another  witness.  It  is  con- 
cerned with  the  testimony  of, — well,  I  am  not  sure, 
and  since  I  am  not  sure,  the  objection  is  overruled. 
Q.  And  did  you  advise  an  employee  of  the  Idaho 
Gas  &  Oil  Company  at  that  time  that  employees 
who  joined  or  belonged  to  the  Teamsters  Union 
would  be  discharged? 

A.  I  never  did  discuss  the  unions  or  anything 
pertaining  to  them  with  any  of  the  Idaho  Gas  & 
Oil  Company  or  the  Idaho  Refining  Company's 
employees  at  any  time. 

We  had  no  trouble  with  unions  over  there;  the 
subject  was  never  mentioned. 

Q.  I  see.  Did  you  ever  make  any  inquiry  when- 
ever a  man  was  hired,  as  to  whether  or  not  he  was 
a  member  of  the  union?  A.     No,  sir. 

Q.  Was  his  hiring  irrespective  of  that,  or  did 
it  have  anything  further  to  do  with  it?  [1145] 

A.  Never  had  anything  to  do  with  it.  When- 
ever an  applicant  would  come  in,  I  would  give  him 
a  form  to  fill  out;  in  other  words,  an  employment 
application  form,  for  him  to  fill  out  in  duplicate, 
and  if  I  hired  him  as  an  employee,  I  would  merely 
mail  a  copy  of  it  into  Pocatello  and  notify  them 
that  I  had  hired  this  particular  employee.  [1146] 


No.  10583 

Mniteb  States  ' 

Circuit  Court  of  ^ppealg 

Jfor  tije  i^intfi  Circuit. 


NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

vs. 

IDAHO  REFINING  COMPANY, 

Respondent. 


^ransicript  of  3^ecortr 

In  Three  Volumes 

VOLUME  in 

Pages  837  to  1080 


Upon  Petition  for  Enforcement  of  an  Order  of  the  National 

Labor  Relations  j^ard        F  I  L  F"  D 

*'         JAN  ID  1944 


■IfSf 


PAUL  P,  O'BRIEN, 

CLERX 


Rotary  Colorprint,  590  Folsom  St.,  San  Froncijco         60 — 1-14-44 


No.  10583 

Mnitth  s>tate£i 

Circuit  Court  of  appeals 

Jfor  tije  Mintf)  Circuit. 


NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

vs. 

IDAHO  REFINING  COMPANY, 

Respondent. 


KxaMtxipt  of  Eetorb 

In  Three  Volumes 

VOLUME  m 

Pages  837  to  1080 


Upon  Petition  for  Enforcement  of  an  Order  of  the  National 
Labor  Relations  Board 


Rotary  Colorprint,  590  Folsom  St.,  San  Francisco         60 — 1-14-44 


vs.  Idaho  Refining  Co.  837 

EARL  H.  BROWN 

a  witness  called  by  and  on  behalf  of  Respondent, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Trial  Examiner  Riemer:  Will  you  state  your 
name,  please?  [1152] 

The  Witness:     Earl  H.  Brown. 

Trial  Examiner  Riemer:  Where  do  you  live, 
Mr.  Brown? 

The  Witness:     Pocatello. 

Trial  Examiner  Riemer:     Thank  you. 

Direct  Examination 

Q.  (Mr.  Merrill)  What  is  your  present  em- 
ployment ? 

A.     Mechanic  for  the  Idaho  Refining  Company. 

Q.  How  long  have  you  been  working  as  a  me- 
chanic for  the  Idaho  Refining  Company? 

A.    About  2-1/2  years. 

Q.  While  thus  working  as  a  mechanic,  did  you 
know  a  man  by  the  name  of  Archibald? 

A.    Yes,  sir. 

Q.     Do  you  recall  his  first  name?  A.     Leo. 

[3153] 

Q.  During  the  period  of  time  that  you  observed 
him  working  for  the  company,  what  was  the  regu- 
larity of  his  appearance  for  work? 

A.  Well,  it  seemed  to  me  personally  that  he  was 
a  little  slow  for  that  kind  of  work,  for  that  kind 
of  job. 


838  National  Labor  Relations  Board 

(Testimony  of  Eaii  H.  Brown.) 

Q.  Had  you  ever  observed  him  in  any  sense  un- 
natural % 

A.  Well,  I  just  don't  know  what  you  mean  by 
that. 

Q.  Well,  did  he  ever  come  to  work  when  he  was 
not  able  to  work?  A.     Yes,  sir. 

Q.     How  many  times,  if  you  recall? 

A.  Oh,  several  times, — five  or  six  times  that  I 
can  recall,  offhand. 

Q.  Now,  when  he  did  appear,  at  what  time  was 
that,  usually,  on  what  days? 

A.     Most  generally  the  first  of  the  week. 

Q.     When  he  did  thus  appear,  what  would  he  do? 

A.  Well,  he  didn't — he  wasn't  able  to  work.  He 
would  show  up  sometimes  and  wasn't  able  to  work; 
he  would  get  sick  and  have  to  lay  off,  or  go  out- 
side, or  something,  and  he  wasn't  able  to  get  down 
on  a  truck,  or  under  a  truck  and  work. 

Q.  How  often  did  that  occur,  or  have  you  so 
testified? 

A.  Well,  I  have  known  three  or  four  times,  any- 
way, or  more,  where  he  has  had  to  take  off,  that 
he  couldn't  go  to  work. 

Q.     Did  you  ever  talk  to  him  about  his  condition? 

A.     Yes,  sir.  [1155] 

Q.     What  did  he  say  that  his  trouble  was? 

A.  Well,  he  was, — he  had  been  working  too  hard 
and  had  been  out  a  little  late;  he  was  sick. 

Q.  Now,  was  any  complaint  made — I  will  with- 
draw the  question.     Do  you  know  Kermit  Rice? 
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A.     Yes,  sir. 

Q.     Who  was  Kermit  Rice? 

A.     He  is  my  foreman. 

Q.  And  was  any  complaint  made  to  him  touch- 
ing the  attitude  or  conduct  of  Archibald? 

A.     Yes,  sir. 

Q.  Did  you  ever  make  any  comment  to  Rice 
about  him?  A.     Yes,  sir. 

Q.     In  what  respect? 

A.  That  he  would  do  those  things,  and  come 
to  work  in  a  condition  where  he  couldn't  go  to 
>work,  and  I  would  have  to  stay  and  do  the  work 
on  account  of  him  not  being  able  to  work,  and  I 
would  have  to  come  back  nights  to  do  it,  because 
we  were  shorthanded  by  him  laying  off,  and  he 
finally  was  too  slow  to  keep  up  his  end  of  it,  the 
way  I  looked  at  it,  and  I  mentioned  it  to  Mr.  Rice 
a  time  or  two. 

Q.  Was  there  any  comment  made  by  you  with 
respect  to  his  discharge?  A.     No,  sir. 

Q.  Now,  do  you  recall  an  occasion  when  Mr. 
Rice  was  on  his  [1156]  vacation,  I  believe  that  he 
went  back  to  New  York,  that  was  in  July,  of  1941? 

A.     He  went  back  after  a  truck,  yes,  sir. 

Q.  And  who  had  charge  of  the  shop  at  that 
time?  A.     I  did. 

Q.  Did  you  observe  anything  unusual  with 
Archibald  at  that  time? 

A.  Well,  he  did  too  much  celebrating  on  the 
Fourth  and  couldn't  work  for  three  or  four  davs. 
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Q,  And  who  dici  his  work  when  he  was  thus 
ofE?  A.     I  did. 

Q.  Did  you  make  any  comment  to  Archibald 
about  his  absence?  A.     I  did. 

Q.     What  did  he  say,  if  anything? 

A.  We  had  one  other  fellow  working  with  us, 
and  they  made  arrangements  during  the  Fourth  of 
July  that  one  of  the  fellows  was  to  take  off  three 
or  four  days,  and  Archibald  was  going  to  take  off 
the  Fourth,  and  they  was  to  come  back  to  work. 
I  was  working  straight  through,  and  instead, 
neither  one  came  back.  One  fellow  came  back  in 
three  days,  which  he  was  supposed  to  take,  and 
Archibald  took  three  days,  and  the  next  day  he 
came  back  and  was  not  able  to  work. 

Q.     Did  you  call  this  to  Archibald's  attention? 

A.  I  told  him  of  the  condition  of  the  equip- 
ment that  we  had  down,  and  I  was  alone,  but  he 
couldn't  work.  He  went  home  that  [1157]  fore- 
noon. 

Q.  Did  you  comment  upon  him — \\^on  his  drink- 
ing habits'? 

A.  Well,  I  believe  as  nearly  as  I  can  recall  now, 
that  I  told  him  that  he  probably  wouldn't  be  there 
long  when  the  boss  came  back,  if  he  knew  about 
the  condition  of  things — something  to  that  effect. 

Q.     What  did  he  say,  if  anything? 

A.  I  believe  that  he  told  me  he  would  try  and 
come  back  at  noon,  but  as  nearly  as  I  recall,  he 
didn't  come  back  until  the  next  day.  He  was  off 
four  days  that  one  time. 


vs.  Idaho  Bcfining  Co.  841 

(Testimony  of  Earl  H.  Brown.) 

Q.     Did  he  ever  ask  you  to  drink  with  him'? 

A.     Yes,  sir. 

Q.     And  have  you  done  so?  A.     No,  sir. 

Q.     Was  that  on  more  than  one  occasion? 

A.  He  never  did  there  at  the  shop.  He  asked 
me  uptown,  and  over  at  his  home. 

Q.  Do  you  recall  an  instance  when  he  spent  the 
major  portion  of  a  day  sitting  in  an  automobile? 

A.     When  he  was  sick,  yes,  sir. 

Q.     When  was  that,  if  you  know  ? 

A.  He  came  to  work  one  morning,  and  he  was, 
— he  had  been  around  the  place  for  a  while  and  he 
went  out  and  sat  in  a  cai-.  I  don't  remember  whose 
car  it  was.     It  was  parked  outside  of  the  lot. 

Q.     Did  he  say  why  he  was  out  there  ?  [1158] 

A.     He  was  sick  at  his  stomach. 

Q.     Did  you  go  out  to  hunt  for  him? 

A.     I  did. 

Q.  Did  you  know  where  he  was  before  you  left 
the  garage  to  look  for  him? 

A.  No.  sir.  I  knew  that  he  went  outside,  but 
I  didn't  know  where  he  had  gone  to. 

Q.     What  did  you  go  outside  for? 

A.  I  went  outside  to  see  if  he  couldn't  get  in 
shape  to  come  back  to  work. 

Q.     Where  did  you  find  him  ? 

A.     In  this  car. 

Q.  Did  you  know  where  he  was  when  you  left 
to  look  for  him?  A.     No,  sir. 

Q.  Did  you  talk  to  him  when  he  was  in  the 
car?  A.     Yes,  sir. 
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Q.     What  did  he  say? 

A.  I  asked  him  how  he  was  feeling,  and  if  he 
could  come  back  to  work,  that  we  was  getting 
swamped  and  had  to  have  some  help. 

Q.     And  what  did  he  say? 

A.  That  he  couldn't  go  back  to  work;  he  was 
too  sick. 

Q.     How  long  did  he  stay  in  the  car? 

A.     I  believe  most  of  the  day. 

It  was  along  in  the  afternoon — I  don't  know 
when  he  left  or  whether  anybody  took  him  home. 
I  don't  recall  that  he  came  [1159]  to  work  at  all. 

Q.     That  day? 

A.  I  don't  believe  that  he  came  in  the  shop  at 
all. 

Q.  Do  you  recall  the  time  at  the  Refining  Com- 
pany's plant  when  Mr.  Archibald  was  discharged? 

A.  I  wasn't  there  right  at  that  time.  I  came 
out, 

Q.     Do  you  recall  the  day? 

A.     No,  I  don't.    I  don't  know  what  date  it  was. 

Q.     What  month  was  it?  A.     I  don't  recall. 

Q.     Was  it  in  November,  if  you  know? 

A.  It  must  have  been  along  in  the  fall  of  the 
year,  early  in  the  fall. 

Q.  Now,  do  you  recall  during  the  early  part  of 
the  week  of  his  discharge,  whether  or  not  he  had 
been  absent  from  his  work?  A.     Yes,  sir. 

Q.  And  what  was  it  for?  Had  he  been  absent, 
and  if  so,  how  long,  and  when? 
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A.  It  seems  to  me  that  we  was  supposed  to 
work  Sunday,  and  be  didn't  show  up  Sunday  or 
Monday  ? 

Q.     Did  be  sbow  up  on  Tuesday"? 

A.  It  seems  to  me  tbat  be  was  off  two  days,  and 
I  don't  know  wbetber  it  was  Sunday  and  Monday, 
or  Monday  and  Tuesday.  It  seems  to  me  tbat  it 
was  Sunday  and  Monday  tbat  be  didn't  sbow  up. 

Q.  Wbat  was  tbe  condition  of  tbe  work  in  i^Q 
sbop  at  tbat  time?  [1160] 

A.  Well,  we  most  generally  bad  all  tbat  we 
could  bandle  witb  tbe  tbree  of  us.  We  was  always 
busy  in  tbe  sbop. 

Q.  Did  be  make  any  comment  to  you  tben  as 
to  wby  be  bad  missed  tbose  days'? 

A.     No,  sir;  not  tbat  I  recall. 

Q.  Had  Mr.  Archibald  ever  said  anything  to 
you  about  being  a  member  of  a  labor  union? 

A.     No,  sir. 

Q.  Did  you  know  wbetber  or  not  be  was  a. mem- 
ber of  any  labor  union?  A.     No,  sir. 

Q.  Had  tbat  matter  ever  been  discussed  between 
you  and  Mr.  Archibald?  A.     No,  sir. 

Q.  Had  bis  membership  in  any  labor  union  or- 
ganization ever  been  discussed  by  you  or  anyone 
else?  A.     Not  tbat  I  ever  recall. 

Q.  Did  you  know  wbetber  or  not  be  was  a  mem- 
ber of  any  union?  A.     I  did  not.  :    . 

Q.  And  you  worked  right  alongside  of  bim  dur- 
ing tbe  entire  summer  ?  A.     Yes,  sir. 
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Q.  Now,  when  there  is  work  done  in  one  of 
these  tanks  or  transports,  what  arrangements  are 
previously — what  preparations  is  previously  made 
for  the  men  working  in  them?  [1161] 

A.     When  they  go  in  to  weld  them,  you  mean? 

Q.     Yes. 

A.  They  put  them  on  steam  and  steam  them  out, 
and  then  they  have  an  analysis  to  see  if  there  is 
any  poisonous  gas  or  anything  in  them  before  start- 
ing work  in  them.  Then  they  put  them  in  the  ga- 
rage and  put  a  blower  in  them  to  blow  the  fumes 
out.  We  had  a  portable  blower  then.  We  have 
different  kinds  now.  At  that  time,  we  had  a  port- 
able blower,  and  it  blew  the  fumes  and  smoke  and 
everything  out,  and  keep  the  air  circulating. 

Q.  Was  that  blower  that  blew  the  fumes  out  in 
use  at  the  time  Archibald  began  service  with  the 
company?  A.     Yes,  sir. 

Q.  And  continued  during  the  entire  period  of 
time  that  he  was  there?  A.     Yes,  sir. 

Q.  And  with  that  arrangement,  what  is  the  fact 
as  to  whether  or  not  there  could  be  any  fumes  that 
would  effect  a  man? 

Mr.  Penfield:  I  object  to  that  as  calling  for  a 
conclusion. 

Trial  Examiner  Riemer:  It  is  obviously  a  con- 
clusion, but  I  will  permit  it  to  be  answered.  Read 
the  question  to  him,  Mr.  Reporter. 

(Question  thereupon  read  aloud  by  the  re- 
porter as  hereinabove  recorded.) 
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A.  There  is  always  smoke  fumes  from  the  weld- 
ing rod,  regardless  of  where  you  are,  but  w^orking 
under  a  blower,  your  conditions  are  [1162]  really 
better  than  there  are  at  any  other  time  because  it 
is  blowing  them  out  and  circulating  the  air. 

Q.     Have  you  ever  worked  in  the  tanks'? 

A.  Yes,  sir;  I  have  been  in  them  and  worked 
with  them.    I  am  not  a  welder. 

Q.     What  work  do  you  do? 

A.  Help  them,  maybe  cutting  out  a  patch,  some- 
thing like  that. 

Q.     Did  you  work  alongside  of  the  welder? 

A.     Yes,  sir. 

Q.     At  the  same  time  that  he  was  working? 

A.     Yes,  sir. 

Q.     Did  any  fumes  annoy  or  affect  you? 

A.     No,   sir. 

Mr.  Merrill:     I  believe  that  is  all. 

Trial  Examiner  Riemer:  Mr.  Pentield,  you  may 
cross  examine. 

Cross  Examination 

Q.  (Mr.  Penfield)  How  many  mechanics  did 
you  have  at  the  time  that  Mr.  Archibald  worked 
there?  A.     There  was  three. 

Q.     That  is  including  yourself? 

A.    Yes,  sir. 

Q.     Who  was  the  other  one?  A.     Sir? 

Q.     Who  was  the  other  one? 

A.     Bud  Boyer.  [1163] 

Q.  Was  he  there  during  the  entire  time  that 
Mr.  Archibald  worked  there  ? 
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A.  No,  he  didn't  come  until  after  Mr.  Archi- 
bald did,  for  a  while;  I  don't  remember  just  how 
long. 

Q.     Do  you  know  Oran  Thomas'? 

A.     Oran  Thomas,  yes,  sir. 

Q.     Did  he  work  there  ■?  A.     Yes,  sir. 

Q.     Is  he  a  mechanic?  A.     Yes,  sir. 

Q.  When  did  he  come?  I  want  to  straighten 
that  up. 

A.  It  seems  to  me  like  along  in  the  middle  of 
the  summer,  along  in  August. 

Q.     Did  Boyer  leave  then? 

A.     I  believe  that  Boyer  had  gone  before  that. 

Q.     I  see. 

A.  Mr.  Archibald  was  there,  and  Thomas  and 
myself  and  then  after  Boyer  left,  but  I  don't  know 
how  long — the  date. 

Q.     Was  the  work  pretty  steady? 

A.     Yes,  sir. 

Q.  You  don't  have  periods  where  you  don't  have 
much  work?  A.     Never  have  had. 

Q.  When  did  you  first  observe  Mr.  Archibald 
was  not  reporting  to  work,  as  you  testified? 

A.  Well,  he  would  lay  oif  at  different  times  and 
say  that  he  [1164]  was  sick,  but  I  didn't  know 

Q.  When  was  this?  How  long  after  he  came 
to  work  there? 

A.  A  couple  or  three  months  after  he  started  to 
work,  but  I  didn't  know  why,  or  what;  as  I  say,  I 
was  never  out  with  him. 


vs.  Idaho  Refining  Co.  847 

(Testimony  of  Earl  H.  Brown.) 

Q.  So  far  as  you  know,  he  was  actually  sick, 
was  he? 

A.  He  was  sick  out  there  some  mornings,  yes, 
sir. 

Trial  Examiner  Riemer:  There  seems  to  be  a 
delicacy  on  the  part  of  both  counsel  to  avoid  men- 
tioning the  word  "'liquor"  or  the  condition  of 
drunkenness.  I  wish  that  you  would  avoid  any 
nicety  about  it.  Let's  break  it  down  and  find  out 
now,  whether  the  man  was  sick  from  some  other 
cause,  or  just  drunk. 

Q.  (Mr.  Penfield,  continuing)  Well,  you  testi- 
fied that  on  a  number  of  occasions,  he  reported  to 
work  and  he  was  sick  ?  A.     Yes,  sir. 

Q.     Was  he  sick  or  drunk,  if  you  know? 

A.  I  don't  know  what  would  cause  it.  I  couldn't 
say. 

Q.     I  asked  the  question 

A.  I  couldn't  answer  it  that  way,  because  I 
never  saw  the  man  take  a  drink,  and  I  don't  know 
what  you  would  call  a  drunk  man.  If  a  man  is 
able  to  walk  when  he  was  drunk,  he  was  able  to 
walk  on  the  job. 

Q.  Was  he  drunk  or  wasn't  he?  Or  was  he  sick, 
do  you  know? 

A.     I  would  say  that  he  had  been  drinking. 

Q.     You  don't  actually  know,  then?  •.  •   i  i  !•  r-  > 

A.  I  don't  actually  know  w^hether  it  is  what  you 
would  term  as  [1165]  drunk.  '•.'     ■'■'    nt    ' 

Q.     You  knew,  as  a  matter  of  fact,  that  he  was 
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suffering,  had  been  under  treatment  for  ulcers  for 

some  time,  did  you  not? 

A.     No,  sir;  lie  never  told  me  that. 

Q.  You  stated  that  he  complained  he  had  been 
working  too  hard,  did  you  not?  A.     Yes,  sir. 

Q.     He  did  work  pretty  hard,  didn't  he? 

A.     He  did  at  first,  yes,  sir. 

Q.  Did  you  not  work  pretty  long  hours  out 
there?  A.     Yes,  sir. 

Q.  All  the  way  through  his  employment,  didn't 
Mr.  Archibald  work  pretty  steadily,  except  for 
these  few  occasions  when  he  was  sick  or  drinking, 
you  don't  know  which? 

A.     He  worked  all  day,  yes. 

Q.  And  he  would  work  longer  than  that,  some- 
times, wouldn't  he? 

A.  He  got  so  he  wouldn't  take  on  any  more  of 
that. 

Q.  Do  you  know  the  hours  that  Mr.  Archibald 
worked  during  the  time  that  he  worked  there? 

A.     Not  altogether,  no,  sir. 

Q.  You  have  no  idea  how  many  hours  he  put  in 
during  each  payroll  period,  is  that  right? 

A.     No,  sir.     I  never  kept  track  of  the  time. 

Q.  Would  you  say  that  it  is  not  true  that  Mr. 
Archibald  [1166]  average  9-14  hours  during  the 
period  he  worked  there  ? 

Trial  Examiner  Riemer:  Don't  answer  the  ques- 
tion, Mr.  Witness. 

Mr.  Merrill:     Objected  to  as 
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Trial  Examiner  Riemer:  Just  reframe  the  ques- 
tion.   You  have  a  double  negative  in  there. 

Mr.  Penfield:     All  right. 

Q.  (Mr.  Penfield,  continuing)  Isn't  is  possible, 
Mr.  Archibald  could  have  worked  an  average  of 
9-1/2  hours  a  day  on  a  7-day  week  during  the  period 
he  worked  there?  A.     Yes,  sir.  [1167] 

Q.  Was  there  any — you  say  that  your,  work  is 
pretty  steady.  Did  it  continue  steady  after  No- 
vember the  14th'?  A.     Yes,  sir. 

Q.  After  Mr. — did  you  get  a  new  mechanic  after 
Mr.  Archibald  was  discharged? 

A.  We  had  this  Mr.  Thomas  who  came  before 
that.  We  have  had  two  mechanics  since  then,  two 
men.  [1170] 

Redirect  Examination 
By  Mr.  Merrill: 

Q.  Mr.  Brown,  did  Mr.  Archibald  work  any 
longer  hours  than  any  other  employee  there? 

A.     No,   sir. 

Q.     Did  he  work  any  longer  than  you  did? 

A.     No,  sir. 

Q.     Did  he  work  as  long?  A.     No,  sir. 

Q.     Did  he  work  as  long  as  Mr.  Thomas  worked? 

A.     No,  sir. 

Q.  And  as  I  understand,  in  all  instances,  where 
he  worked  over  his  40  hours  a  week,  he  got  time 
and  a  half  for  overtime?  A.    Yes,  sir. 

Q.  Did  you  ever  observe  Mr.  Archibald's  weld- 
ing operations?  A.    Yes,  sir. 
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Q.  Did  you  ever  see  him  burn  a  hole  through  a 
tank?  A.     Yes,  sir. 

Q.     Explain  that  situation. 

A.  Well,  I  had  worked  that  day  and  came  back 
out  in  the  evening  and  he  had  been  called  to  come 
out  to  weld  a  tank,  and  he  get  [1172]  in  the  tank 
and  he  burned  a  hole,  a  long  place  in  this  tank 
when  he  started  to  weld  it.  I  didn't  know  who 
was  in  the  tank  or  anything  about  it  at  the  time, 
but  I  saw  the  hole  come  in  the  tank,  and  saw  the 
stinger  come  out  through  there,  and  later,  the  shop 
foremen  went  up  and  stopped  him  and  told  him  to 
come  out,  and  they  would  let  it  go  at  the  time,  and 
after  he  left,  the  shop  foreman  went  in  and  Avelded 
the  tank. 

Q.     Welded  the  hole  that  he  had  made? 

A.  Yes,  sir;  and  the  others,  he  didn't  get  done 
at  the  time.  I  didn't  pay  no  attention  to  it  at 
the  time  until  after  they  welded  the  tank  up.  He 
wasn't  in  very  good  shape  the  night  he  came  out. 

Q.  You  mean  that  he  was  apparently  under  the 
influence  of  liquor"?  A.     Yes,  sir. 

Trial  Examiner  Riemer :     Is  that  what  you  mean  ? 

The  Witness:     Yes,  sir. 

Mr.  Merrill:     I  believe  that  is  all. 

Recross  Examination 
By  Mr.  Penfield: 

Q.  When  was  the  occasion,  the  day  that  he 
burned  the  hole  in  the  tank? 

A.  Well,  it  was  in  the  evening.  I  don't  know 
the  day. 
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Q.     About   what  date? 

A.     About  what  date? 

Q.     Yes.  [1173] 

A.  Well,  I  couldn't  say  because  we  do  that 
stuff  over  and  over  again  so  much  and  I  really 
didn't  pay  attention  to  the  date,  or  anything  like 
that. 

Q.     Did  you  talk  with  Mr.  Archibald  that  night? 

A.  Just  for  a  minute  when  he  came  out,  when 
he  got  out  of  the  tank.  He  said  that  he  was  going 
to  take  off. 

Q.  You  don't  know  whether  he  was  drunk  or 
not,  do  you? 

A.  He  wasn't  in  very  good  shape.  I  would  say 
that  he  had  been  drinking. 

Q.     How  did  you  know? 

A.  I  could  tell  by  the  looks  of  his  face  that  he 
had  been  drinking,  or  there  was  something  else 
wrong  with  him. 

Q.     Something  might  have  been  wrong  with  him. 

Mr.  Penfield:     I  believe  that  is  all. 

Trial  Examiner  Riemer:  Is  there  anything  fur- 
ther? 

Mr.  Merrill:     That  is  all. 

Trial  Examiner  Riemer:  Mr.  Brown,  during  the 
period  between  January  and  November  of  1941, — 
that  covers  almost  12  months, — did  you  have  occa- 
sion during  that  time  to  work  on  Sundays? 

The  Witness:     To  work  on  Sundays? 

Trial  Examiner  Riemer:     That  is  right. 

The  Witness:    Yes,  sir. 
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Trial  Examiner  Riemer:  How  frequently  did 
you  work  on  Sunday?  [1174] 

The  Witness:  Well,  we  was  to  take  turnabout. 
We  tried  to  work  every  other  Sunday. 

Trial  Examiner  Riemer:  During  the  course  of 
an  average  month,  which  has  four  weeks,  how  many 
Sundays  would  you  work? 

The  Witness:  Well,  we  wouldn't  work  all  day. 
We  would  just  go  out  when  we  had  to  for  maybe 
two  hours  or  one  hour,  or  sometimes  four  hours. 

Trial  Examiner  Riemer:  How  many  Sundays 
during  the  month  would  you  go  out  for  that  short 
shift? 

The  Witness:     Oh,  I  would  say  two. 

Trial  Examiner  Riemer:  Had  you  any  idea — 
I  will  give  you  a  moment  to  think  about  it — how 
many  days,  including  Sundays,  you  were  off  be- 
tween January  and  November  of  1941? 

I  will  show  you  a  calendar. 

The  Witness:     How  many  days  I  was  off? 

Trial  Examiner  Riemer:     That  is  right. 

The  Witness:  No,  I  wouldn't  know.  I  was  off 
two  weeks  on  a  vacation. 

Trial  Examiner  Riemer:     Let's  not  include  that. 

The  Witness:  Well,  I  would  be  off  different 
times  when  I  would  get  overtime  enough  in.  I 
would  be  tired  and  I  would  lay  off  for  a  day.  If 
work  was  slack  in  the  middle  of  the  week,  I  would 
take  a  day  off. 

Trial  Examiner:     When  you  accumulated  over- 
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time  and  you  were  tired,  did  you  secure  permission 

before  you  laid  off?  [1175] 

A.  That  was  understood,  if  we  had  our  over- 
time in,  our  full  week  in,  we  didn't  have  to,  it 
wasn't  necessary  for  us  to  come  back. 

Trial  Examiner  Riemer:  Did  you  ever  combine 
that  day  with  a  Sunday  to  get  two  days  together? 

The  Witness:     Yes,  sir. 

Trial  Examiner  Riemer:  Would  you  say  that 
you  did  not  work — wouldn't  report  at  all  for  work 
on   at  least  two   Sundays   out   of   every  month? 

The  Witness:  I  believe  that  I  would  average 
something  like  that. 

Trial  Examiner  Riemer :  So  that  between  — 
strike  that,  Mr.  Reporter.  Did  you  work  any  more 
frequently  on  Sunday  than  Mr.  Archibald  did? 

The  Witness:     Yes,  sir. 

Trial  Examiner  Riemer:  How  about  Thomas, 
after  he  came  on  the  job,  Oran  Thomas? 

The  Witness:  Well,  if  you  don't  mind  me  stat- 
ing on  this:  I  had  been  there  longer  than  these 
other  fellows,  Mr.  Archibald  and  the  other  fellows, 
and  knew  the  equipment  better,  and  naturally,  on 
over  hours  or  Sundays,  they  would  call  me,  because 
I  knew  what  it  was;  and  take  a  new  man,  it  would 
take  him  longer  because  he  would  have  to  find  out 
what  was  wrong  on  some  occasions,  not  all  of  them 
— not  that  one  man  is  better  than  another,  but  I 
had  been  there  longer  and  knew  what  would  break 
on  them.  [1176] 
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Trial  Examiner  Riemer:  Does  that  account  for 
the  fact  that  you  worked  more  frequently  on  Sun- 
days ? 

The  Witness:     Yes,  sir. 

Trial  Examiner  Riemer:  And  because  of  the 
fact  that  you  had  had  more  experience,  and  were 
more  familiar  with  the  equipment  ■? 

The  Witness:     That  is  it. 

Trial  Examiner  Riemer:  You  could  exercise 
greater  judgment  and  discretion  due  to  your  fa- 
miliarity ? 

The  Witness:  I  was  more  familiar  with  it,  yes, 
sir.  I  had  been  there  longer,  and  had  been  through 
the  motors  more.  [1177] 


RESPONDENT'S  EXHIBIT  No.  6 

IDAHO  REFINING  COMPANY 

Condensed  Balance  Sheet — As  of  October  31,  1941 

Assets: 

Cash  on  hand  and  in  bank 

(overdraft)     $        312.17* 

Receivable  Items,  Net  ofter  reserves  261,435.52 
Merchandise  Inventories  on  Hand  137,048.59 

Total  Current  Assets $  398,171.94 

Receivables  Due  after  One  Year 326,150.00 

Prepaid  Expenses  and  Other  Deferred  Charges  92,167.90 

Fixed  Assets,  Net  After  Reserves 596,373.67 

Total  Assets  $  1,412,863.51 
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Liabilities  and  Capital : 
Notes  and  Trade  Acceptances 

Payable   $291,901.20 

Accounts  and  Contracts  Payable....  290,439.52 

Accrued  Taxes  Payable  85,313.84 

Accrued  Payroll  Payable 7,929.34 

Accrued  Interest  and  other  payable 

items    4,659.54 


Total  Current  Liabilities $     680,243.44 

Notes  Payable  not  due  until  after 

one  year  $  93,365.57 

Contracts  Payable — Portion  Due 

After  one  Year  2,717.05 


Total  Liabilities  Due  After  One  Year 96,082.62 

Capital  Stock  Subscribed  and 

Outstanding   $595,480.00 

Surplus    41,057.45 


Capital  and  Surplus 636,537.45 


Total  Liabilities  and  Capital $  1,412,863.51 


*  Figures  in  red. 


HARRISON  JONES 

previously  sworn  as  a  witness  by  and  on  behalf  of 
Respondent,  was  recalled  and  further  testified  as 
follows : 

Trial  Examiner  Riemer:  You  are  the  Harrison 
Jones  who  has  been  previously  sworn,  identified 
and  interrogated  as  a  witness  by  the  respondent? 

[1182] 

The  Witness:    Yes. 
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Direct  Examination 
By  Mr.  McKay: 

Q.  You  are  an  employee  of  the  Covey  Gas  & 
Oil  Compan}^?  A.     Yes. 

Q.     What  is  your  position? 

A.  I  have  charge  of  the  accounting  of  the  Covey 
Gas  &  Oil. 

Q.     Where  are  your  offices? 

A.     At  the  Refinery. 

Q.  Will  you  state  where  your  office  is  in  rela- 
tion to  the  office  of  the  employees  of  the  Idaho 
Refining  Company? 

A.  Well,  the  building  is  an  ''L"  shaped  build- 
ing, and  a  wing  on  the  back,  and  our  office  is  in 
the  extreme  end  of  the  "L"  and  the  refinery  office 
is  in  front.     There  is  a  wall  between. 

Q.  Do  you  know  the  mechanics  of  the  discount 
given  by  the  Covey  Gas  &  Oil  Company  to  pur- 
chasers of  gasoline?  A.     Yes. 

Q.     Will  you  tell  us  how  that  is  handled? 

A.  Well,  anyone  working  for  the  Idaho  Refining 
Company  is  entitled  to  a  discount  providing  the 
purchase  is  made  at  our  Covey  station  in  Poca- 
tello,  and  they  make  the  purchases  and  we  record 
them  and  set  up  ledger  sheets  for  each  individual 
during  the  month,  and  twice  a  month,  we  make  a 
list  of  the  employee's  purchases  and  give  to  the 
refinery.  [1183] 
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VALERIE  PRIMES 

called  as  a  witness  by  and  on  behalf  of  the  Re- 
spondent, being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Trial  Examiner  Riemer:     What  is  your  name? 
The   Witness:     Valerie   Primbs. 
Trial   Examiner   Riemer:     Where   do   you   live? 
The  Witness:     Pocatello. 

Direct  Examination 
By  Mr.  McKay: 

Q.  You  are  an  employee  of  the  Idaho  Refining 
Company,  Miss  Primbs?  A.    Yes. 

Q.     What  is  your  specific  duty? 

A.     I  am  office  clerk. 

Q.     You  have  charge  of  the  payroll  records? 

A.     Yes. 

Q.  And  you  make  out  the  checks  each  time 
that  they  are  made  out?  A.     Yes.  [1188] 

Q.  I  show  you  Board's  Exhibit  No.  20,  and  ask 
you  whether  you  see  at  the  top  of  that  several 
columns  under  the  word  "Deductions"? 

A.     Yes. 

Q.  Now,  under  the  column  which  is  marked 
*'EBA",  do  you  know  what  you  put  under  there, 
or  where  you  got  the  information  which  you  put 
down  there? 

A.  Deductions  are  given  to  me  by  the  secretary 
or  treasurer,  I  don't  know  which  he  is,  of  the  Asso- 
ciation.   He  gives  me  the  list. 

Q.  And  the  figures  that  you  put  under  the 
colunm  marked  "Purchases"? 
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A.  That  is  gasoline  deductions  for  gas,  oil  and 
tires. 

Q.    Where  do  you  get  that  information? 

A.  From  the  Covey  Gas  &  Oil  Company.  They 
give  me  the  list. 

Q.  Is  there  any  deduction  for  gasoline,  oil  and 
tires  placed  under  column  marked  "EBA"? 

A.    No. 

Q.  Did  you  make  out  the  checks  for  the  drivers 
who  were  discharged?  Did  you  make  out  any 
checks  on  November  14?  A.     Yes. 

Q.  Do  you  remember  what  time  of  the  day  you 
started  making  out  those  checks? 

A.     As  soon  as  I  got  to  work  in  the  morning. 

Q.  What  time  did  you  get  to  work  in  the  morn- 
ing?  [1189]  A.     Eight  o'clock. 

Q.  I  will  ask  you  to  look  at  certain  cards 
marked  individual  labor  tickets,  Idaho  Refining 
Company,  Respondent's  proposed  exhibit  No.  7, 
and  state  on  what  days  Wayne  Douglas  was  work- 
ing as  shown  by  those  cards? 

A.     October  2,  5,  6,  7,  15,  29,  and  30th. 

November  1,  2,  3,  5,  6,  7,  9,  10,  11,  14  and  15. 

Q.  I  will  ask  you  whether  those  cards  show  all 
the  days  on  which  Wayne  Douglas  worked  between 
October  2  and  November  15?  A.     Yes. 

Q.  As  shown  by  all  the  payroll  records  in  your 
office? 

A.     Yes,  between  October  and  November  15th. 

Mr.  McKay:     That  is  aU. 
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Cross  Examination 
By  Mr.  Penfield: 

Q.  Do  I  miderstand  that  you  were  the  payroll 
clerk  for  the  Idaho  Refining  Company? 

A.     Yes. 

Q.     How  long  have  you  held  that  position? 

A.     Around  three  years. 

Q.  I  show  you  Board's  Exhibit  16-A,  and  ask 
you  if  this  is  a  typical  sheet  which  you  receive 
twice  a  month  from  the  secretary  of  the  Associa- 
tion? A.     Yes,  it  is. 

Q.  You  receive  those  twice  a  month,  do  you 
not?  A.     Yes.  [1190] 

Q.     Then  what  do  you  do? 

A.  I  enter  these  on  their  time  sheets  and  make 
the  deductions  from  their  checks  at  the  refinery. 

Q.  What  do  you  enter,  do  you  enter  the  amount 
of  the  total?  A.     The  total  amount. 

Q.  On  the  time  sheets  of  each  of  the  indivduals 
named?  A.     Yes. 

Q.     When  are  you  given  these  sheets,  normally? 

A.     Just  before  each  pay  period. 

Q.     What  are  your  pay  periods? 

A.  The  pay  periods  end  on  the  15th  and  the  last 
day  of  the  month,  and  that  is  when  I  get  the  deduc- 
tions, right  after  the  pay  periods. 

Q.  And  the  actual  checks  are  given  on  the  5th 
and  20th?  A.     5th  and  20th. 

Q.  And  you  work  on  these  during  the  time  in 
between?  A.     Yes. 
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Q.  About  how  much  time  do  you  spend  on  each 
one  of  those  sheets'?  A.     On  each  sheet? 

Q.  Well,  I  mean  to  say,  3^ou  get  them  twice  a 
month,  the  whole  thing,  and  about  how  long  does  it 
take  to  make  these  entries? 

A.  To  enter  these  deductions  on  the  time  sheets, 
just  a  matter  of  a  few  minutes. 

Q.     How  do  you  do  it?  [1191] 

A.  I  take  the  amounts  from  these  sheets  and 
put  them  on  each  individual's  payroll  sheet — time 
sheet. 

Q.     What  sort  of  sheets  do  they  have? 

A.  They  are  records  of  the  hours  they  worked 
each  day  of  the  period. 

Q.     Do  you  copy  that  down  with  a  machine  ? 

A.     No,  it  is  all  done  by  hand. 

Q.     You  just  copy  ofl  the  names?  A.    Yes. 

Q.  What  do  you  mean  by  a  few  minutes,  you 
have  to  copy  down  all  of  those? 

A.  Well,  five  or  ten  minutes  to  enter  these  de- 
ductions. 

Q.     For  sixty  or  seventy  people? 

A.     Eighty — around  there. 

Q.  Eighty  people.  What  are  these  parts  that 
you  have  in  your  hand  marked  as  Respondent's  Ex- 
hibit 7  for  identification? 

A.  They  are  the  individual  labor  tickets  for  each 
day. 

Q.     Now,  who  makes  these  out? 

A.  The  person  doing  the  work,  and  they  are 
okehed. 
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Trial  Examiner  Eiemer:  You  mean  the  em- 
ployee ? 

Tlie  Witness:     The  employee. 

Q.  (Mr.  Penfielcl,  continuing)  :  The  truck 
driver,  in  the  case  of  Wayne  Douglas? 

A.     The  truck  driver. 

Q.     Who  are  they  given  to?  [1192] 

A.  They  are  given  to  the  foreman,  the  fellow 
in  charge  of  the  truckdrivers. 

Q.     Then  when  do  you  receive  them? 

A.     The  foreman  gives  them  to  me. 

Q.  In  the  case  of  Mr.  Stiff,  how  was  that  han- 
dled? 

A.  Mr.  Stiff  sent  them  in  to  the  office,  and  then 
they  were  handed  to  me  later. 

Q.  I  believe  that  you  testified  that  there  were 
cards  up  to  the  15th  of  November?  A.     Yes. 

Q.     Isn't  this  a  card  for  the  16th  of  November? 

A.  I  started  there,  and  I  was  interrupted,  and 
he  only  asked  me  through  the  15th. 

Q.     But  this  is  a  card  for  the  16th  ?  A.     Yes. 

Q.     And  this  one  for  the  17th?  A.     Yes. 

Q.     And  this  one  for  the  18th?  A.     Yes. 

Q.     And  this  one  for  the  19th?  A.     Yes. 

Q.     And  this  one  for  the  20th?  A.     Yes. 

Q.  So  Mr.  Douglas  worked  through  the  20th  as 
far  as  these  cards  show,  is  that  correct?  [1193] 

A.     Yes. 

Mr.  Penfield:     I  believe  that  is  all. 
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Redirect  Examination 
By  Mr.  McKay : 

Q.     I  didn't  mean  to  interrupt  you,  I  thought 
that  you  had  luiished?  A.     No. 

Q.     What   was   the   last   day   that   Mr.   Douglas 
worked,  as  shown  by  the  cards'? 

A.     I  believe  that  it  was  the  20th.   Do  you  have 
the  cards,  and  I  will  tell  you?   November  20. 

Q.     What  day  w^as  Mr.  Douglas  paid? 

A.     What  was  that? 

Q.     What  day  was  he  paid? 

A.     I  wouldn't  know  without  looking  at  the  rec- 
ords. 

Q.     The  cards  don't  show  that?  A.     No. 

Mr.  Pentield:     Counsel,  do  you  mean  ordinarily 
paid,  or  the  last  time  that  he  was  paid  ? 

Mr.   McKay:     The  last  time  that  he  was  paid. 
That  is  all. 

Trial  Examiner  Riemer:     Mr.  Penfield? 

Mr.  Penfield:     No  further  questions. 

Trial  Examiner  Riemer :     The  witness  is  excused. 

Mr.   McKay:     We  are  not  offering  those  cards 
unless  you  want  them. 

(The  cards  referred  to,  which  have  [1194] 
heretofore  been  identified  as  Respondent's  Ex- 
hibit 7  for  identification,  were  not  offered  and 
were  left  in  the  custody  of  the  witness.) 

Mr.  Merrill:     I  will  call  Kermit  Rice. 
(Witness  excused.) 
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KEEMIT  RICE 

was  thereupon  called  as  a  witness  by  and  on  behalf 
of  Respondent  and,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Trial     Examiner     Riemer:     State     your     name, 

please. 

The  Witness :     Kei*mit  Rice. 

Trial  Examiner  Riemer :     Where  do  you  live? 

The  Witness :     Pocatello. 

Direct  Examination 

By  Mr.  Merrill: 

Q.     What  is  your  present  occupatior..  Mr.  Rice  ? 

A.     Superintendent  of  tic  r  -     :  a":  :  . 

Q.     For  whom  are  you  workuig  i 

A.     Idaho  Refining  Company. 

Q.  How  long  have  you  been  workink'  t'ljr  the 
Idaho  Refining  Company  ? 

A.     I  believe  that  it  was  September  7.  193S. 

Q.     Where  did  you  live  prior  to  tkat  timef 

A.     P-'catello. 

Q.  You  have  lived  in  P(jcatello  for  how  long, 
approximately  ? 

A.     Since  1935,  sometime  around  there. 

Q.  When  you  commenced  working  for  the  Idaho 
Refining  Company  [1195]  was  it  at  its  plant  here  at 
Pocatello  ?  A.     Yes. 

Q.  Have  your  services  for  the  Idaho  Ren: ::._. 
Company  been  continuously  here  in  Pocatello  ? 

A.     Yes,  sir. 

Q.  What  was  your  position  when  you  first  com- 
menced workinfiT? 
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A.  Well,  I  did  mechanical  work  on  the  trucks, 
and  I  did  the  hiring  and  firing  of  the  drivers. 

Q.     Drivers  of  what? 

A.  Of  the  transports  of  the  Idaho  Refining  Com- 
pany. 

Q.  In  the  beginning,  this  was  a  very  small  shop, 
I  believe?  A.    Yes. 

Q.  How  many  trucks  did  the  company  have  to 
begin  with?  A.     Four. 

Q.  How  many  does  it  have  now?  I  mean  trans- 
port trucks  that  haul  gasoline  out  along  the  road 
out  of  the  refinery? 

A.     You  mean  the  tank  units? 

Q.  Well,  do  you  have  trucks  in  addition  to  what 
you  call  the  tank  units,  I  mean  that  haul  gasoline 
from  the  refining  plant  to  stations? 

A.     Well,  I  did  have  a  spare  or  two. 

Q.     Well,  do  you  have  one  now? 

A.  Well,  no,  not  all  of  them.  We  have — I  be- 
lieve it  is  16  trucks  and  trailers. 

Trial  Examiner  Riemer :     16  ?  [1196] 

The  Witness:     Yes,  sir. 

Q.  (Mr.  Merrill,  continuing)  What  percentage 
of  those  are  in  use  ? 

A.     Well,  all  of  those  tanks  are  used. 

Q.     How  many  tanks  do  you  have  now? 

A.  You  mean  semi-trailers  and  full  trailers  and 
trucks  and  trailers? 

Q.     Yes. 

A.     I  believe  that  is  16. 

Q.     Now,  are  you  a  mechanic  yourself? 
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A.     I  worked  at  it  for  a  number  of  years,  yes,  sir. 

Q.     Belong  to  a  labor  union?  A.     Yes,  sir. 

Q.     What  union? 

A.  It  is  the  international  Association  of  Ma- 
chinists. 

Q.     What  number  Local  ? 

A.  I  don't  recall  what  Local  it  is.  I  have  a 
Journeyman's  retirement  card. 

Q.     Is  it  located  here  in  Pocatello  ?  A.     Yes. 

Q.  Have  you  had  any  actual  activities  here  in 
Pocatello  with  the  LTnion  of  which  you  were  a  mem- 
ber? A.     Yes,  sir. 

Q.     What? 

A.    Well,  I  was  a  member  for  a  long  time. 

Q.     A  charter  member  ?  A.     Yes,  sir.  [1197] 

Q.     Assisted  in  its  organization? 

A.     Yes,  sir. 

Q.  And  have  maintained  the  status  of  a  member 
ever  since?  A.     Yes. 

Q.  Does  the  Idaho  Refining  Company  maintain  a 
garage  or  work  shop  on  its  property  here  near 
Pocatello?  A.    Yes,  sir.  [1198] 

Q.  Now,  do  you  know  a  man  by  the  name  of  Leo 
Archibald?  A.     Yes,  sir. 

Q.  When  did  you  first  become  acquainted  with 
him? 

A.  I  hired  him  some  time  in  January,  I  believe 
it  was,  in  1941. 

Q.     And  in  what  capacity  did  he  work? 

A.     As  a  truck  mechanic. 

Q.     Did  he  have  anything  to  do  with  welding  ? 
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A.    Yes,  sir. 

Q.  What  part  of  his  time  during  the  period  of 
time  he  worked  for  you  was  devoted  to  welding,  and 
w^at  parts  to  other  mechanical  work  if  you  can 
segregate  it? 

A.  Well,  there  were  some  days  he  never  did  do 
any  welding  at  all.  [1200] 

Q.  Was  welding  a  major  or  minor  part  of  his 
service  ? 

A.  Well,  welding  was,  you  might  say,  a  minor 
part  of  the  service  that  had  to  be  taken  care  of. 

Q.  Wlien  there  was  no  welding  to  do,  then  you 
mean  that  he  was  doing  other  things? 

A.     Yes. 

Q.     In  a  mechanical  way  ?  A.     Yes,  sir. 

Q.  Now,  will  you  advise  the  character  of  the 
work  he  did  and  his  general  attitude  towards  his 
work  ? 

A.  Well,  when  he  first  came  to  work  for  me,  he 
started  out — worked  pretty  well — that  is  what  I 
mean — he  did  his  work  well  and  he  was  fast.  That 
is,  he  wasn't  especially  fast, — he  did  a  good  job. 
But  as  time  went  along,  he  got  slower  every  day 
we  went  along,  it  seemed  to  me  as  though. 

Q.  Did  you  ever  have  reason  to  criticize  his 
work?  A.     Yes,  sir. 

Q.    Advise  us,  please. 

A.  Well,  there  were  numerous  occasions  I  told 
him  that  he  would  have  to  hurry  up,  that  we  had  to 
get  the  trucks  out,  and  get  them  out  on  the  road. 

Q.     Why  did  you  tell  him  that? 


vs.  Idaho  Refining  Co.  867 

(Testimony  of  Kermit  Eice.) 

A.     Well,  he  was  so  slow — he  got  to  be  so  slow. 

Q.     Did  he  make  any  comment  to  that  ? 

A.     Sometimes  he  did.  [1201] 

Q.  Do  you  recall  any  reason  that  he  gave  for 
being  slow?  A.     No,  sir. 

Q.  What  have  you  to  say  as  regards  his  habits 
as  to  whether  or  not  he  would  appear  on  the  work 
under  the  influence  of  intoxicating  liquor? 

A.  A¥ell,  I  understood  he  had  quite  a  bad  habit 
of  drinking. 

Q.  Had  you  observed  him  on  the  job  when  he 
was  under  the  influence  of  intoxicating  liquor? 

A.  Well,  I  saw  him  once  when  he  couldn't  hardly 
get  out  of  the  shop — the  door.     It  is  15  feet  wide. 

Q.  Was  he  drunk  or  not  at  that  time,  in  your 
opinion  ? 

A.  In  my  opinion,  he  was  under  the  influence  of 
liquor. 

Q.     When  was  that  ? 

A.     It  was  sometime  in  June. 

Q.     What  time  did  he  come  to  work  that  day  ? 

A.     He  had  come  in  the  morning  to  work. 

Q.     How  long  did  he  remain  ? 

A.  Well,  he  went  home  about  five  o'clock;  then 
I  called  him  back. 

Q.     That  day?  A.     That  evening. 

Q.     Did  he  work  all  day  drunk  ?  A.     No,  sir. 

Q,  I  am  directing  your  attention  to  the  day  you 
said  you  saw  him  when  he  was  under  the  influence  of 
liquor  so  that  he  could  [1202]  hardly  get  out  the 
door ;  what  day  was  that  ? 
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A.  That  was  the  night  that  he  burned  the  hole 
in  the  tank  for  me. 

Q.     Do  you  remember  the  time "? 

A.     You  mean  that  he  was  out  there? 

Q.  The  day  that  you  say  that  he  was  drunk  as 
you  have  described,  what  date  was  that,  Mr.  Rice  ? 

A.  Well,  as  to  the  exact  date,  I  am  not  positive. 
It  was  sometime  in  June,  1941. 

Q.  All  right.  Describe  him  a  little  more  fully 
that  day,  and  what  he  did,  what  he  said,  and  what 
you  said  to  him. 

A.  Well,  this  trailer  had  been  steamed  and  was 
iri  the  shop  under  the  blower,  and  he  had  gone  home, 
and  I  called  him  back  out  to  weld  it. 

Q.     What  time  did  he  come  back  out? 

A.  I  wasn't  there  when  he  got  there.  I  had 
gone  home  to  supi3er,  when  he  got  there;  but  when 
I  came  back,  he  was  in  this  tank,  working  on  it,  and 
had  burned  this  hole,  burned  this  hole  through  the 
floor  of  it. 

Q.  Whereabouts  was  the  hole  burned  with  refer- 
ence to  where  he  would  he  would  have  been  working 
with  his  torch  ? 

A.  It  was  about  four  inches  from  where  he 
should  have  been  welding. 

Q.  What  kind  of  a  hole  was  it  that  was  burned 
in  the  tank  ? 

A.  Just  a  small,  jagged  hole  about  %  of  an  inch 
in  diameter.  [1203] 
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Q.  What  was  the  cause  of  the  hole  being  burned, 
if  you  know,  was  it  deliberate  or  careless,  or  what? 

A.  Well,  it  was  from  pulling  his  arc  too  long  an 
arc  away  from  his  weld. 

Q.    Did  you  call  his  attention  to  it  ? 

A.     Yes,  sir. 

Q.     What  did  you  say  to  him? 

A.  I  told  him  after  he  had  got  out  of  the  tank 
that  I  couldn't  stand  for  any  more  of  that  kind  of 
work  at  all,  and  if  he  ever  came  out  there  again 
under  the  influence  of  intoxicating  liquor,  he  would 
be — I  would  be  forced  to  let  him  go. 

Q.     What  did  he  say? 

A.     I  don't  believe  that  he  said  anything  at  all. 

Q.     Did  he  leave  then  for  home  that  night? 

A.    Yes,  sir. 

Q.    What  did  you  do  then  ? 

A.     I  welded  the  tank  back  in. 

Q.     How  long  did  it  take  you  to  repair  that  hole  ? 

A.  Oh,  to  repair  the  hole  he  burned  in  there, 
didn't  take  probably  over  15  or  20  minutes. 

Q.  What  other  work  did  you  have  to  do  that  he 
should  have  done? 

A.  I  had  to  cut  all  of  his  old  weld  out  of  the 
bottom  of  the  tank  and  replace  it. 

Q.     Why? 

A.     It  still  leaked  where  he  welded  it.  [1204] 

Q.     That  was  due  to  what  cause  ? 

A.  Not  holding  a  steady  arc  in  there,  or  flowing 
the  metal  in  even. 
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Q.  Now,  at  that  time,  were  there  any  fumes  in 
the  tank  that  were  obnoxious  to  you? 

A.  There  were  no  fumes  in  there  when  I  was  in 
there. 

Q.     How  was  that  tank  handled  to  prevent  fmnes  ? 

A.     You  mean  from  the  electrodes'? 

Q.     Well,  any  kind  of  fumes  ? 

A.  Well,  the  tank  had  been  steamed  previous  to 
the  time  that  it  was  put  under  this  blower. 

Q.  When  was  the  blower  installed  for  use  in 
tanks  in  the  plant  with  reference  to  Archibald's 
work  ? 

A.     Clifford  Neff  and  I  built  it  sometime  in  1939. 

Q.     That  was  before  Archibald  came? 

A.     Yes,  sir. 

Q.  "V^Hiat  is  the  fact  as  to  v.hether  or  not  there 
was  a  blower  to  eliminate  the  fumes  during  all  the 
period  of  time  that  Archibald  was  there,  or  only 
a  part  f  A.     The  blower  was  always  there. 

Q.  What  other  instances  do  you  recall  of  Archi- 
bald coming  to  work  off  time  or  under  the  influence 
of  liquor? 

A.  Well,  there  was  one  morning  when  I  missed 
him,  and  I  never  did  know  where  he  was  until  I 
went  home  that  night,  and  he  had  been  sitting  in  the 
car  outside  the  fence  all  day.  [1205] 

Q.  How  did  you  learn  that  he  had  been  doing 
that? 

A.     I  happened  to  see  him  when  I  went  home. 
Q.     Did  you  say  anything  to  him? 

A.     No,  sir ;  not  that  night. 
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Q.  What  was  the  fact,  had  he  been  missed  all 
day '?  A.     Yes,  I  didn  't  know  where  he  was. 

Q.     Did  you  see  him  come  to  work  that  morning'? 
A.     Yes. 

Q.     Did  you  observe  anything  unusual  with  him? 
A.     Well,  he  looked  like  he  had  been  out  all  night. 
Q.     Did  you  say  anything  to  himf 
A.     No,  sir. 

Q.  Now%  w^hat  other  instance  of  dereliction  did 
you  observe  with  him? 

A.  Well,  there  was  one  day  just  before  I  let  him 
go  that  he  was — said  he  had  been — ^said  that  he  had 
the  bellyache — he  came  to  work. 

Q.     When  was  that,  if  you  remember? 
A.     That  was  the  Monday  before  I  let  him  go. 
Q.     How  long  was  he  off  work  then? 
A.     He  was  off  work  that  day,  and  I  don't  believe 
that  he  worked  the  day  before  that.     That  was  on  a 
Smiday — Sunday  and  Monday,  I  don't  believe  he 
worked.     He  didn't  work  either  of  those  days. 
Q.     Did  you  criticize  him?  [1206] 
A.    Yes,  sir. 

Q.     What  did  you  say  to  him? 
A.     I  told  him  that  I  just  couldn't  stand  that 
kind  of  carryings  on  any  more  at  all. 
Q.     What  did  he  say  ? 
A.     I  don't  recall  whether  he  said  anything  or 

not — he ■  ■ 

Trial  Examiner  Eiemer:     Excuse  me  for  inter- 
rupting.    What  day  was  Archibald  discharged  ? 
Mr.  Merrill:     On  the  13th. 


872  National  Lahor  Relations  Board 

(Testimony  of  Kermit  Rice.) 

Mr.  Leicht:     The  14th. 

Mr.  Merrill:  The  13th  was  the  last  day  that  he 
worked. 

Mr.  Leicht:  Yes,  the  13th  was  the  last  day  he 
worked.  He  was  discharged  at  8:00  o'clock  on  the 
morning  of  November  14,  1941. 

Trial  Examiner  Riemer :  Thursday  was  the  13th. 
Friday  he  was  at  work*? 

Mr.  Leicht:  He  came  to  work  on  Friday  and 
never  started  to  work. 

Mr.  Merrill:     I  assume  so. 

Q.  (Mr.  Merrill,  continuing)  :  Do  you  know  the 
day  of  the  week  that  he  worked  last  ? 

A.     The  day  of  the  week? 

Q.    Yes. 

Trial  Examiner  Riemer :  Here  is  a  calendar,  Mr. 
Rice. 

A.  You  want  to  know  the  day  of  the  week  that 
he  worked  last?  [1207] 

Mr.  Merrill:     Yes. 

A.  The  last  day  that  he  worked  would  be  the 
13th  of  November. 

Q.  (Mr.  Merrill,  continuing)  :  What  day,  Fri- 
day, Wednesday,  or  what? 

A.     It  would  be  Thursday. 

Q.  Now,  did  he  work  Monday  and  Tuesday  of 
that  week  ?  A.     He  did  not  work  Monday. 

Q.     Do  you  know  whether  he  worked  Tuesday? 

A.     I  believe  he  did. 

Q.     Yes.     Now,  I  want  you  to  go  back  a  little  bit ; 
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do  you  remember  the  incident  when  you  went  back 

to  New  York  or  back  East  to  get  a  truck? 

A.     Yes. 

Q.  Who  looked  after  the  work  that  you  had 
previously  been  doing,  when  you  were  gone? 

A.     Mr.  Earl  Brown. 

Q.  When  you  got  back,  was  there  any  report 
made  to  you  as  to  the  conduct  of  Archibald? 

A.     Yes. 

Q.  What  was  the  report,  and  by  whom  was  it 
made? 

A.  Mr.  Brown  told  me  that  he  had  came  out 
there  after  the  Fourth  of  July  and  was  unable  to 
work  and  from  his  observation  that  he  was  under  the 
influence  of  liquor. 

Q.  Did  Mr.  Brown  say  anything  else  as  to  what 
should  be  done — any  corrective  measures  ?  [1208] 

A.     Not  to  me,  I  don't  believe  that  he  did. 

Q.  Now,  there  are  other  instances  of  dereliction 
on  Archibald's  part — I  mean  lack  of  doing  his  work 
right  or  reporting  to  work? 

A.  Well,  he  got  awfully  slow — it  would  take  him 
six  hours  to  do  a  two-hour  welding  job. 

Q.     When  did  that  occur? 

A.     That  was  several  times  on  tank  jobs. 

Q.  Did  he  get  worse  as  time  went  on  in  that 
respect?  A.     Yes,  sir. 

Q.  What  was  his  method  of  doing  his  work  to- 
wards the  latter  part  of  October  and  November? 

A.  Well,  I  would  put  him  on  a  job  and  he  would 
just  stay  there  as  long  as  he  possibly  could. 
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Q.     Did  you  criticize  him  in  any  way  ? 
A.     Yes. 

Q.    What  did  you  tell  him? 

A.     I  told  him  that  he  was  too  slow,  and  that  he 
had  to  whip  up. 

Q.     What  did  he  say? 

A.     I  believe  the  only  thing  he  ever  did  say  was 
^'I  will  try". 

Q.     Did  you  ever  talk  with  him  about  his  habit  of 
drinking — getting  drunk?  A.     No. 

Q.  Did  you  ever  criticize  him  for  that,  tell  him 
anything  about  [1209]  it? 

A.  I  told  him  that  he  would  have  to  be  in  shape 
when  he  came  to  work  out  there  for  me. 

Q.     Did  you  use  any  expression  touching  liquor 
or  drinking — drunkenness  ? 
A.     I  don 't  never  recall  it. 

Q.  With  respect  to  working  hours,  of  the  me- 
chanics, explain  what  they  are,  and  how  the  men 
are  devoted  to  their  work  ? 

A.  Well,  when  a  mechanic  is  hired,  he  is  told 
that  he  is  on  call  24  hours  a  day,  regardless  of 
whether  it  is  Sundays,  holidays  or  Christmas.  If 
they  have  to  have  some  work,  he  goes  to  work  with 
the  understanding  that  he  will  come  to  work  when- 
ever he  is  called. 

There  is  no  set  time  for  him  to  report  to  w^ork. 
He  is  liable  to  be  called  at  five  or  six  o'clock  in  the 
morning,  or  after  he  is  through  working,  he  has  to 
be  willing  to  be  called  back  to  work. 
Q.     Why  is  that  necessary? 
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A.  Our  equipment  is  never  stopped.  We  run  it 
day  and  night  as  the  work  comes  in.  They  have  to 
go  back  out.     We  can't  tie  them  up.  [1210] 

Q.     Now,  when  was  Archibald  discharged  ? 

A.     On  the  morning  of  the  14th. 

Q.     Explain  the  incident,  please? 

A.  Well,  I  just  walked  up  to  him  and  exjilained 
that  our  work  had  slowed  up  considerably,  and  that 
his  work  was  unsatisfactory  and  that  I  just  wouldn't 
need  him  any  more. 

Q.     What  did  he  say? 

A.     He  just  says,  "All  right". 

Q.     What  time  of  day  was  that? 

A.  That  was  just  before  eight  o'clock  in  the 
morning. 

Q.     Who  was  present  at  that  time? 

A.  I  believe  Mr.  Thomas  and  Mr.  Nord  was  in 
the  shop  at  that  [1211]  time. 

Q.  Were  they  there  with  you  when  you  were 
talking  to  Archibald  or  were  they  in  some  other 
place? 

A.  As  I  recall,  Thomas  was  standing  right  close 
by.  I  walked  right  over  to  him  and  told  him  to 
take  my  truck  and  haul  this  man's  tools  home  for 
him. 

Q.  That  was  after  you  had  mentioned  the  dis- 
charge to  Archibald?  A.     Yes,  sir. 

Q.  At  the  time  that  you  told  Archibald  that  you 
were  through  with  him,  or  that  you  would  not  need 
his  services  any  longer,  did  he  make  any  comment 
to  you — did  he  say  anything  back  to  you? 
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A.     No,  sir. 

Q.  Had  you  ever  discussed  with  Mr.  Archibald 
the  subject  of  belonging  to  any  labor  union? 

A.     No,  sir. 

Q.  Did  you  know  that  Mr.  Archibald  was  a  mem- 
ber of  a  labor  union?  A.     No,  sir. 

Q.  Did  he  ever  say  anything  to  you,  or  you  to 
him,  about  the  joining  of  a  labor  union? 

A.     No,  sir. 

Q.  Did  you  ever  tell  him  at  any  time  that  you 
had  belonged  to  a  labor  union,  but  that  it  hadn't 
done  you  any  good  ?  A.     No,  sir.  [1212] 

Q.  At  the  time  of  his  discharge,  what  is  the 
fact  as  to  whether  or  not  you  knew  anything  about 
his  labor  affiliations  or  union  affiliations'? 

A.     I  knew  nothing. 

Q.  Did  his  membership  in  a  labor  union  or  his 
activities  in  behalf  of  a  labor  union,  if  any  such 
existed,  have  any  influence  or  effect  upon  you,  or 
was  that  a  cause  for  his  discharge  ? 

A.     No,  sir. 

Q.  Did  you  have  any  information  of  any  such 
activities  at  the  time  of  the  discharge? 

A.     No,  sir. 

Q.  At  the  time  that  you  told  him  that  his  serv- 
ices would  be  no  longer  required,  did  you  say  any- 
thing to  Archibald  about  the  fact  that  you  were  lay- 
ing him  off  because  he  had  been  getting  drunk  ? 

A.     I  don't  recall  telling  him  that. 

Q.     At  that  time,  did  Archibald  say  to  you  in 
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substance  or  effect  in  reply  to  your  advice  that  he 

was  no  longer  needed,  "I  guess  you  know  why'"? 

A.     No,  sir. 

Q.  Since  his  discharge,  has  he  been  back  to  the 
plant?  A.     Yes,  sir. 

Q.     Have  you  talked  with  him? 

A.     No,  sir.  [1213] 

Q.     Do  you  know  why  he  came  back? 

A.  As  I  recall,  he  had  left,  I  believe,  a  ridging 
tool  out  there  and  came  back  for  it. 

Q.  Did  Archibald  ever  say  anything  to  you  about 
the  truck  drivers'  union?  A.     No,  sir. 

Q.     Or  memebers  in  it?  A.     No,  sir. 

Q.  Did  you  know  of  any  activities  that  he  pro- 
fesses to  have  engaged  in  with  reference  to  this 
union?  A.     No,  sir. 

Q.  Did  the  management  of  the  Idaho  Refining 
Company  have  anything  to  do  with  the  discharge 
of  Archibald?  A.     No,  sir. 

Q.  That  was  a  matter  that  you  assumed  entirely, 
yourself?  A.     Yes,  sir. 

Q.  Why  was  it  that  you  let  him  go  on  the  morn- 
ing of  the  14th  of  November,  1941,  rather  than  at 
any  other  time? 

A.  Well,  we  caught  up  on  our  work,  and  I  just 
couldn't  stand  his  work  any  longer  that  he  put  out, 
or  his  habits  that  he  had. 

Q.  Did  you  have  applications  hh  anyone  else  for 
work  as  a  mechanic  at  that  time  ?  A.     Yes,  sir. 

Q.    Who? 
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A.     There  was  a  man  by  the  name  of  Schroeder. 

[1214] 

Q.  And  where  was  he  working  at  that  time,  if 
yon  know?  A.     Mr.   Schroeder"? 

Q.     Yes. 

A.     He  was  working  for  Bannock  County. 

Q.     Did  3^ou  subsequently  employ  him? 

A.     Yes,  sir. 

Q.     When? 

A.     It  was  on  November  20,  1941. 

Q.  And  then  did  you  have  anyone  that  took 
Archibald's  place  between  November  14  and  No- 
vember 20?  A.     No,  sir. 

Q.  Who  did  the  work  in  the  garage  during  that 
period  of  time? 

A.  Oran  Thomas  and  Mr.  Brown  and  Clarence 
Bergman,  Wayne  Nord  and  myself. 

Q.     Were  they  all  working  there  then? 

A.    Yes,  sir. 

Q.  Mr.  Rice,  were  you  ever  at  any  time,  or 
are  you,  opposed  in  any  way  to  labor  unionism? 

A.     No,  sir. 

Q.  Has  the  management,  so  far  as  you  know, 
any  officer  of  the  company,  ever  expressed  to  you 
any  disproval  of  labor  unionism?  A.     No,  sir. 

Q.  Has  there  ever  been  any  interference  or 
suggestions  one  way  or  another  touching  labor 
unionism  to  you?  [1215]  A.     No,  sir. 

Q.  Have  you  ever  made  any  discrimination  in 
the  hiring  of  union  men  or  non-union  men? 

A.     No,  sir. 
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Q.  Would  the  fact  that  they  belonged  to  a 
union  make  any  difference  if  they  sought  employ- 
ment with  you?  A.     No,  sir. 

Q.  Would  they  be  hired,  just  the  same  if  they 
met  other  requirements?  A.     Yes,  sir. 

Q.  Why  was  it  that  you  didn't  lay  Archibald 
off  before  the  morning  of  the  14th  of  November, 
1941? 

A.  I  had  a  little  work  that  I  was  trying  to  get 
out,  get  caught  up  with. 

Q.     Did  you  get  caught  up  with  it? 

A.     Yes,  sir. 

Q.  When  did  you  first  determine  that  you 
would  let  Archibald  go? 

A.  Well,  I  fully  made  up  my  mind  this  Mon- 
day previous  to  his  dismissal. 

Q.  That  is  the  Monday  that  he  didn't  turn  up 
for  work? 

A.     The  Monday  he  came  out  and  couldn't  work. 

Q.  That  was  the  Monday  of  the  week  in  which 
he  was  dismissed?  A.     Yes,  sir. 

Q.  And  did  you  mention  the  fact  to  him  at 
that  time?  [1216]  A.    Yes,  sir. 

Q.     And  what  did  you  tell  him? 

A.  I  told  him  that  I  couldn't  stand  for  that 
kind  of  carryings  on  any  more. 

Q.     What  did  he  say? 

A.    Well,  he  just  says,  "I  got  the  bellyache". 

Q.    What  did  you  say  to  that? 

A.  I  says,  "You  are  not  any  good  out  here,  you 
had  just  as  well  go  home." 
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Q.     Anything  further?  A.     No,  sir. 

Q.  Did  you  know  that  the  equipment  of  the 
Idaho  Refining  Company,  the  rolling  equijDment, 
was  covered  by  insurance?  A.     Yes,  sir. 

Q.  Did  you  know  what  companies  carried  this 
insurance?  A.     I  did  not. 

Q.  Did  the  matter  of  the  wrecks  of  equipment, 
and  the  accidents  sustained  by  the  drivers  come  to 
your  attention?  A.     Yes,  sir. 

Q.     In  what  way,  Mr.  Archibald? 

A.     Well,  from  the  insurance  company 

Trial   Examiner  Riemer:     Speak  up,  please. 

A.     From  the  insurance  company. 

Q.  (Mr.  Merrill,  continuing)  :  Who  would  give 
you  that   information?   [1217] 

A.     Mr.  Rube  Turner. 

Q.     On  more  than  one  occasion? 

A.     Yes,  sir. 

Q.     What  did  he  say  to  you? 

A.  He  said  that  if  the  accidents  kept  on  con- 
tinuing, the  first  thing  we  knew,  we  would  have  a 
cancellation  of  our  insurance  policy,  and  it  would 
be  awfully  hard  to  replace  it. 

Q.  How  many  times  did  Mr.  Turner  tell  you 
that?  A.     On  several  times. 

Q.  Was  that  to  you  privately  or  when  others 
were  present  or  both? 

A.  Privately,  I  think,  is  the  only  time  that  he 
ever  told  me. 

Q.  What  did  you  do  in  response  to  those  state- 
ments, if  anything? 
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A.  I  told  the  drivers  that  they  would  have  to 
be  more  careful,  told  them  what  the  conditions 
were,  what  would  happen. 

Q.     How  often  did  you  tell  the  drivers  that? 

A.  They  were  told  every  time  that  we  had  an 
accident. 

Q.  How  many  accidents  occurred  during-  the 
summer  and  fall  of  1941  up  to  November  14,  if 
you  know?  A.     I  don't  know. 

Q.  When  the  accidents  would  occur,  w^hat  would 
be  done  with  the  trucks,  would  they  be  brought  into 
the  place  for  repair,  or  be  repaired  elsewhere? 

A.  Sometimes  they  were  brought  in,  sometimes 
they  were  repaired  [1218]  in  other  shops. 

Trial  Examiner  Riemer:     Off  the  record. 
(Discussion  off  the  record) 

Trial  Examiner  Riemer:     On  the  record. 

Q.  (Mr.  Merrill,  continuing)  :  Would  all  acci- 
dents be  reported  to  you,  or  just  those  that  came 
into  your  shop? 

A.     No,  they  were  all  reported  to  me. 

Q.  And  when  an  accident  was  reported  to  you, 
what  did  you  do? 

A.  You  mean  after  it  happened,  is  that  what 
you  mean? 

Q.  Yes,  when  you  would  get  the  report  of  an 
accident,  would  you  say  anything  or  do  anything, 
or  what? 

A.  Well,  I  would  call  the  insurance  company 
and  tell  them. 

Q.    Whom  would  you  caU? 
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A.     The  Turner  Agency. 

Q.  Would  you  call  the  Turner  Agency,  or  report 
to  the  office  of  the  Idaho  Refining  Company? 

A.     I  would  report  or  call  the  Turner  Agency. 

Q.     Then  what  would  happen,  if  you  know? 

A.  Well,  they  in  turn  would,  as  I  understand  it, 
notify  an  Adjusting  Bureau. 

Q.  Did  you  ever  discuss  the  matter  of  the  pro- 
I30sed  cancellation  of  the  policy  with  Mr.  Gilbert 
Moyle?  A.    Yes,  sir. 

Q.  Did  you  ever  hear  him  discuss  the  matter 
with  the  employees — the  truck  drivers?  [1219] 

A.     Yes,  sir. 

Q.  What  would  he  tell  the  drivers  in  your 
presence  ? 

A.  Well,  he  told  them  at  one  meeting  that  if 
it  were  cancelled  we  would  have  an  awful  hard 
time  replacing  that  insurance. 

Q.  Did  you  ever  have  meetings  with  the  drivers 
for  discussion  of  these  accidents  and  wrecks'? 

A.     Yes,  sir. 

Q.     Which  drivers  w^ould  be  called  in? 
A.     All  the  drivers  that  would  be  in  town. 
Q.     How  many  times  did  this  occur — how  many 
meetings  did  you  have? 

A.  Oh,  there  were  several  meetings.  I  don't  re- 
member exactly  how  many  there  was. 

Q.     Would  the  character  and  nature  of  the  acci- 
dents be  discussed  at  the  time? 
A.     To  some  extent. 
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Q.  Do  vou  recall,  or  can  voii  give  us  any  rea- 
sonably definite  statements  of  the  accidents  and 
their  nature  during  the  latter  part  of  1941,  and 
particularly  where  trucks  were  covered  by  Policy 
227? 

Trial  Examiner  Riemer:  Read  the  question, 
please. 

(Thereupon  the  last  question  was  read  aloud 
by  the  reporter  as  hereinabove  recorded. ) 

A.     There  was  one  accident  at  Weiser. 

Q.     And  who  was  the  driver?  [1220] 

A.     Wayne  Douglas. 

Q.     Yes.  A.     They  testified 

Q.  No,  don't  say  anything  about  that.  What 
other  accident  did  you  know  of? 

A.     You  say  in  the  fall  of  1941? 

Q.  Yes.  Do  you  know^  of  the  accident  of  Pat- 
terson ?  A.    Yes. 

Q.     Was  that  reported  to  you?  A.     Yes. 

Q.  Was  the  accident  of  Ellingford  reported  to 
you?  A.     Yes,  sir. 

Q.  The  accident  of  Douglas  was  the  one  at 
Weiser,  was  it  not?  A.     Yes,  sir. 

Q.  Did  you  ever  hear  of  any  accidents  earlier 
than  that,  the  accident  of  Henricksen? 

A.     Yes. 

Q.     Where   was    that?  A.     Nampa,    Idaho. 

Q.  Did  you  ever  hear  of  the  accident  of  White- 
sides  ?  A.    Yes. 

Q.    Where  was  that? 
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A.     South  of  Ogden,  Utah. 

Q.  Did  you  ever  hear  of  the  accident  of  Mer- 
rill—Stanley Merrill?  [1221] 

A.     Which  accident? 

Q.     Did  he  have  more  than  one? 

A.     Yes,  sir. 

Q.     How  many  did  he  have? 

A.     Three. 

Q.     Well,  did  you  hear  of  each  of  them? 

A.     Yes,  sir. 

Q.  Did  you  ever  hear  of  the  accident  of  John 
Evans  ?  A.     Yes. 

Q.     At  the   Kraft   Cheese   crossing? 

A.    Yes. 

Q.     How  many  accidents  did  he  have? 

A.     Two. 

Q.    What  time  of  the  year  were  those  accidents? 

A.  One  was  in  the  fall,  and  the  other  one  was 
in  the  summertime. 

Q.     Of  what  year? 

A.  I  believe  that  one  was  in  the  fall  of  1940 
and  the  other  one  m  the  summertime  of  1941. 

Q.     Where  did  those  occur? 

A.     At  the  Kraft  Cheese  crossing. 

Q.  What  was  the  character  of  the  equipment 
that  these  drivers  were  driving  as  to  its  upkeep, 
repairs,  the  maintaining  of  the  trucks,  the  condition 
of  the  trucks,  and  so  forth? 

A.  Well,  every  time  when  something  happened, 
we  have  a  regular  form  he  writes  it  down  on.  [1222] 

Q.     That  is  what  I  want.     What  have  you  to  say 
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with  reference  to  the  character  of  the  trucks  and 
the  trailers  from  a  mechanical  standpoint  that  the 
drivers  would  take  out  on  the  road,  would  they  be 
in  defective  condition,  or  in  good  condition? 

A.     They  would  be  in  good  condition. 

Q.  What  was  done  with  reference  to  examining 
them  and  determining  their  condition? 

A.     It  was  examined  every  time  they  came  in. 

Q.     Yes.     By  whom  was  it  examined? 

A.     By  myself,  mechanics,  and  the  grease  men. 

Q.  Now,  if  anything  was  found  wrong,  or  any 
apparent  defects,  what  would  be  done? 

A.     It  was  repaired. 

Q.  When  would  it  be  repaired  with  reference 
to  the  next  trip? 

A.    Before  the  next  trip. 

Q.  When  a  truck  had  been  out  on  a  run,  would 
it  always  be  brought  back  to  the  shop? 

A.     Yes,  sir. 

Q.    Before  any  loading  was  done? 

A.    Yes,  sir. 

Q.  What  would  be  done  to  the  truck  when  it 
was  brought  back? 

A.  It  was  greased,  and  all  tires  checked,  the 
fire  extinguisher  checked,  lights,  electric  flares,  oil 
check  and  water  check. 

Q.  What  examination  was  to  be  made,  if  any, 
for  mechanical  defects?  [1223] 

A.  It  was  all  looked  over  while  it  was  being 
greased. 
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Q.  Was  that  the  case  with  every  truck  that  went 
out  on  the  road?  A.     Yes,  sir. 

Q.  What  have  you  to  say  then  with  reference  to 
the  general  condition  of  trucks  and  trailers  that 
were  used  for  transporting  products'? 

A.     Grood  condition. 

Q.  Now,  when  did  you  first  learn  of  the  pur- 
ported cancellation  of  the  insurance  by  the  insur- 
ance company? 

A.  It  was  on  the  evening  before  I  let  the 
drivers  go. 

Q.    When  were  the  drivers  discharged? 

A.     It  was  on  November  14,  1941. 

Q.     At  what  time? 

A.  Well,  they  were  notified  all  the  way  from 
about  8:30  in  the  morning  until  along  about  in  the 
afternoon,  and  at  noon. 

Q.  Had  you  been  advised  with  reference  to  their 
discharge  on  the  13th? 

A.  In  the  evening,  I  was  told  to  get  a  new 
crew. 

Q.     Who  gave  you  that  information? 

A.    Mr.  Moyle. 

Trial  Examiner  Riemer :     Just  a  minute.    I  want 
to  get  this  straight.     Off  the  record. 
(Discussion  off  the  record) 

Trial  Examiner  Riemer:     On  the  record. 

Q.  (Mr.  MerriU)  :  What  did  Mr.  Moyle  tell 
you,  and  when  did  [1224]  he  tell  it  to  you? 

A.    It  was  on  the  evening  of  November  13,  he 
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told  me  the  insurance  policy  had  been  cancelled,  and 

to  get  me  a  new  crew  of  drivers. 

Q.  Had  you  been  advised  before  that  of  any 
difficulty  with  the  insurance? 

A.  I  had  been  advised  that  there  was  a  possi- 
bility that  it  would  be  cancelled,  yes. 

Q.  What  Mr.  Moyle  was  it  that  gave  you  that 
advice?  A.     Gilbert  Moyle. 

Q.  Following  this  advice,  what  did  you  do  that 
evening  ? 

A.     I  started  looking  for  some  drivers. 

Q.  Did  you  do  anything  on  the  evening  of  the 
13th  of  November,  1941,  with  reference  to  instruct- 
ing any  of  the  drivers  to  deadhead  back  from  any 
point,  and  particularly  Ogden? 

A.  I  believe — we  had  a  terminal  at  that  time 
at  Ogden,  and  I  instructed  Mr.  Henninger  to  dead- 
head the  truckdrivers  back  in  who  were  there. 

Q.    Who  was  Mr.  Henninger? 

A.     The  truck  dispatcher. 

Q.  And  so  you  did  not  say  anything  then  to 
the  drivers  about  deadheading  back? 

A.     No,  sir. 

Q.     Is  that  the  fact?  A.     Yes,  sir.  [1225] 

Q.  Now,  did  you  do  anything  else  on  the  eve- 
ning of  November  13,  1941,  with  respect  to  the 
discharge  of  drivers  other  than  you  have  testified? 

A.    No,  sir. 

Q.  What  did  you  do  on  the  morning  of  the 
14th? 
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A.  I  called  all  the  truckdrivers  and  told  them 
to  come  out  to  the  plant,  that  I  wanted  to  talk 
to  them. 

Q.     What  time  did  they  come  out? 

A.  As  I  recall  the  first  man  came  around  about 
8:30. 

Q.  When  did  the  last  man  come  out,  if  you  re- 
member ? 

A.  I  believe  that  it  was — there  was  some  of  the 
boys  came  just  about  the  time  that  I  gave  them 
their  checks — they  arrived  out  there. 

Q.  (Trial  Examiner  Riemer) :  What  time  was 
that? 

A.     That  was  right  around  11:15  or  11:30. 

Q.  (Mr.  Merrill,  continuing) :  What  did  you 
tell  the  drivers  as  they  came  out? 

A.  I  told  them  that  the  insurance  had  been  can- 
celled and  I  was  sorry,  but  I  would  have  to  lay 
them  off. 

Q.  What  comment,  if  any,  did  any  of  them 
make  ? 

A.  Well,  I  believe  there  was  only  one  man  that 
made  any  comment. 

Q.     And  who  was  he? 

A.     A  man  by  the  name  of  Howard  Davis. 

Q.     What  did  he  say? 

A.  He  just  told  me,  '^You  can't  can  me;  I  be- 
long to  the  union."  [1226] 

Q.    What  did  you  say? 

A.  Well,  I  was  rather  astonished.  I  didn't 
know  that  there  was  anybody  belonged  to  the  Union. 
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Q.     Did  you  say  anything  to  him? 

A.  I  told  him  that  it  was  just  too  bad — ''Here 
is  your  check." 

Q.     What  else  was  said,  if  anything? 

A.     That  was  all  I  said  to  him. 

Q.  Did  you  have  a  conversation  that  morning 
or  the  morning  before  the  14th  of  November  with 
Mr.  Ayres  while  Ayers  was  sitting  in  a  truck,  ready 
to  go  to  Jerome?  A.     I  don't  think  so. 

Q.  On  the  morning  of  November  13,  1941,  at 
about  9:30,  state  whether  or  not  you  had  a  con- 
versation with  Mr.  James  Ayers,  who  was  sitting 
in  a  truck,  ready  to  go  to  Jerome,  in  which  you 
said,  in  substance  or  effect,  that  you  had  heard  that 
some  of  the  boys  had  joined  the  union? 

A.     I  did  not. 

Q.  And  in  which  Mr.  Ayers  said  "yes",  and 
did  you  say,  "What  do  they  want?"  And  Mr. 
Ayers  is  purported  to  have  said,  "$185.00  per  month, 
with  $100  for  extra  board  drivers"? 

A.     No,  sir. 

Q.     Did  you  have  such  a  conversation? 

A.     No,  sir. 

Q.  Did  anything  that  I  have  suggested  in  that 
question  take  [1227]  place  between  you  and  Mr. 
Ayers  in  any  conversation?  A.     No,  sir. 

Q.     Do  you  know  a  man  by  the  name  of  Heckert  ? 

A.    Yes,  sir. 

Q.  How  long  had  you  known  him  prior  to  the 
14th  of  November,  1941? 


890  National  Labor  Relations  Board 

(Testimony  of  Kermit  Rice.) 

A.  I  believe  that  he  was, — he  went  to  work  in 
the  fall  of  1940. 

Q.  As  a  matter  of  fact,  it  was  in  February  of 
1940,  was  it  not,  and  he  worked  until  November 
14, 1941  ?  A.     It  could  be,  yes. 

Q.     Did  you  give  him  his  test  run? 

A.    Yes,  sir. 

Q.     Following  the  test  run,  what  was  done? 

A.  Well,  he  was  just  told  that  I  thought  that 
he  would  be  satisfactory,  and  to  fill  out  an  applica- 
tion blank  and  leave  it  there,  or  mail  it  back  to 
me,  and  if  I  needed  him.  I  would  call  him. 

Q.     What  did  he  do,  if  you  know  ? 

A.     As  far  as  I  know,  he  went  back  to  Hailey. 

Q.     Did  he  go  over  and  see  Arch  Webb? 

A.    He  could  have. 

Q.     You  were  not  present  if  he  did? 

A.     No,  sir. 

Q.  At  the  time  that  you  made  that  test  run 
with  him,  did  you  [1228]  have  any  conversation 
with  him  touching  any  labor  union? 

A.     No,  sir. 

Q.  Did  you  ask  him  if  he  belonged  to  any  labor 
union?  A.     No,  sir. 

Q.  Did  you  say  anything  to  him  or  make  any 
comment  as  to  what  Mr.  Gilbert  Moyle — what  you 
thought  Mr.  Gilbert  Moyle  thought  about  unions? 

A.     Will  you  read  that  question? 

Trial  Examiner  Riemer:     Read  the  question. 
(Last  question  read  aloud  by  the  reporter  as 
hereinabove  recorded.) 
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A.     No,  sir. 

Q.  (Mr.  Merrill,  continuing) :  Were  there, — 
was  there  any  conversation  passed  between  you 
and  Mr.  Heckert  at  that  time  or  any  other  time 
with  respect  to  membership  in  any  labor  union? 

A.     No,  sir. 

Q.     Or  labor  unions?     In  any  respect? 

A.     No,  sir; 

Q.  Do  you  know  a  man  by  the  name  of  Moss — 
Trevor  Moss?  A.    Yes,  sir. 

Q.  Did  he  ever  work  at  the  Refining  Company 
plant?  A.    Yes,  sir. 

Q.     Did  you  ever  discuss  with  him  union  matters  ? 

A.     No,  sir.  [1229] 

Q.  Did  you  ever  say  to  him  in  substance  and 
effect  with  respect  to  drivers  that  had  been  dis- 
charged, quoting, 

^' Those  sons  of  bitches  are  never  going  to 
drive  out  here  again?" 

A.     No,  sir. 

Q.  Did  you  have  any  conversation  with  Moss 
touching  the  discharged   drivers? 

A.    Yes,  I  did. 

Q.     What  was  that  conversation  and  when? 

A.  Well,  I  picked  up  the  story  around  there  that 
there  was  some  of  the  older  drivers,  that  is,  drivers 
that  had  been  discharged,  that  were  going  to  beat 
him  up  over  in  a  restaurant,  so  I  asked  him  about 
it.      ^ 

Q.    What  did  he  say? 
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A.  He  said,  yes,  that  was  a  fact;  he  didn't  kno^ 
who  they  were,  but  they  got  tough  and  called  him 
a  scabdriver,  and  I  told  him  that  the  thing  to  do 
was  to  stay  away  from  those  fellows,  because  I 
didn't  want  him  to  get  beat  up. 

Q.     Was  anything  else  said  about  if? 

A.     No,  sir. 

Q.     When  did  this  conversation  occur? 

A.     I  believe  that  it  was  sometime  in  December. 

Q.     Of  what  year?  A.     1941. 

Q.  When  did  Moss  commence  working  for  the 
company  following  [1230]  the  discharge  of  the  driv- 
ers in  November,  1941? 

A.  He  was  one  of  the  first  drivers  I  hired.  It 
was  right  around  the  17th  of  November,  sometime. 

Q.  Well,  now,  was  the  matter  of  joining  a  union 
or  membership  in  a  union  ever  discussed  in  your 
presence  by  Mr.  Moss  and  anyone  else,  Gilbert 
Moyle  or  anyone  else?  A.     No,  sir. 

Q.     You  are  sure  of  that  ?  A.     Yes,  sir. 

Q.  Do  you  know  a  man  by  the  name  of  R.  E. 
Miller?  A.     Yes,  sir. 

Q.     Did  you  ever  discuss  labor  unions  with  him? 

A.     No,  sir. 

Q.  Did  you  have  a  conversation  with  him  at  any 
time  wherein  any  suggestion  was  made  touching 
the  reason  for  the  discharge  of  these  drivers,  and 
in  which  you  said  in  substance  or  effect,  "If  the 
drivers  had  gone  to  the  office,  instead  of  uptown, 
they  would  still  be  working  for  the  company"? 

A.     No,  sir. 
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Q.     Did  you  ever  make  such  comments  to  Miller? 

A.    No,  sir. 

Q.     Or  to  anyone  else?  A.     No,  sir.  [1231] 

Mr.  Merrill:  We  don't  know  that  the  employees 
you  have  in  mind  are  any  of  those  that  you  have 
produced  here  or  not.  They  are  not  identified  or 
tied  up  with  these  allegations. 

Mr.  Penfield:  Obviously  the  Board  could  not 
make  any  finding  unless  we  did  put  in  some  proof. 

Trial  Examiner  Riemer:  Is  that  the  testimony 
of  Heckert? 

Mr.  Merrill:     I  was  not  able  to  identify  him. 

Trial  Examiner  Riemer:  I  am  asking  you,  Mr. 
Penfield,  is  that  Heckert's  testimony? 

Mr.  Penfield:     Yes,  it  is. 

Trial  Examiner  Riemer:  I  understand  that  al- 
legation 5,  sub-division  1  of  the  consolidated  com- 
plaint, you  refer  to  the  testimony  of  Arthur  L. 
Heckert. 

Mr.  Merrill:     Well,  if  it  be  admitted  by  counsel 

> 

for  the  Board  that  the  only  evidence  that  they  rely 
upon  in  support  of  that  [1232]  allegation,  and  al- 
legation 5-4  and  5-7,  are  the  names  of  witnesses 
which  they  called,  that  is  the  testimony  that  I  have 
directed  to  this  witness'  attention,  then  we  will  pass 
it. 

Trial  Examiner  Riemer:  I  think  that  it  would 
be  easier  and  quicker  if  you  would  go  ahead  and 
ask  your  question.    Go  ahead. 

Mr.  Merrill,:     Will  you  read  the  question? 

(Thereupon  the  last  question  was  read  aloud 
by  the  reporter  as  hereinabove  recorded.) 
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A.     No,  sir. 

Q.  Did  you  on  November  13,  1941,  inquire  of 
a  truckdriver  employed  by  the  Idaho  Refining  Com- 
pany whether  or  not  he  belonged  to  Teamsters  Lo- 
cal 440?  A.     No. 

Q,  And  whether  other  truckdrivers  employed  by 
the  company  belonged  to  that  union*? 

A.     No,  sir. 

Q.  Did  you  on  or  about  November  or  Decem- 
ber, 1941,  instruct  any  truckdrivers  employed  by 
the  Idaho  Refining  Company  to  present  any  griev- 
ance directly  through  the  management  and  not 
through  the  Teamsters  Local  440? 

A.     No,  sir. 

Q.     Or  any  other  outside  organization? 

A.     No,  sir. 

Q.  And  did  you  at  that  time  or  any  time  indi- 
cate that  the  employees  of  the  Idaho  Refining  Com- 
pany, or  the  truckdrivers  [1233]  employed  by  the 
company  prior  to  November  14,  1941,  had  been  dis- 
charged because  they  sought  to  be  represented  by 
the  Teamsters  Local  440?  A.     No,  sir. 

Q.  How  many  truckdrivers — have  you,  since 
November  14,  1941,  inquired  of  persons  applying 
for  employment  as  truckdrivers  for  the  Idaho  Re- 
fining Company  and  employees  hired  as  truckdriv- 
ers, whether  or  not  they  belonged  to  any  Teamsters 
IJnion  or  outside  organization?  A.     No,  sir. 

Q.  Did  you  ever  advise  certain  employees  or 
prospective  employees  that  the  company  was  op- 
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unions?  A.     No,  sir. 

Q.  How  many  of  the  truckdrivers  were  in  the 
employ  of  the  Idaho  Refining  Company  at  the  Poca- 
tello  plant  in  November,  1941'? 

A.     There  was  either  18  or  19. 

Q.  Were  they  all  on  the  same  basis  with  respect 
to  rights  or  time,  or  were  some  of  them  on  what 
has  been  called  the  extra  board  ?  A.    Yes,  sir. 

Q.    What  is  the  facf? 

A.     Well,  there  was  some  on  the  extra  board. 

Q.     What  is  meant  by  that?  [1234] 

A.  Well,  when  I  hired  a  driver  it  was  under- 
stood with  him  that  he  went  to  work  with  the 
understanding  that  he  was  to  stay  on  the  extra 
board  until  a  time  when  I  knew  definitely  that  I 
could  employ  him  steady,  and  then  he  would  be 
considered  as  a  steady  driver. 

Q.  State  whether  or  not  the  apparent  need  for 
truck  drivers  as  the  winter  approached  diminished 
from  what  you  had  been  carrying  in  the  summer  ? 

A.    Yes. 

Q.  Were  any  of  these  drivers  told  that  they 
would  not  be  needed  during  the  winter  months'? 

A.     Yes,  sir. 

Q.     Whom  did  you  tell  that  to? 

A.     On  October  15,  I  told 

Q.    What  year?  A.     1941. 

I  told  Howard  Davis,  Guy  Campbell,  Lee  Stan- 
ford and  John  Ray  that  they  had  better  try  to 
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find  another  job,  because  as  far  as  I  tnew,  there 
would  not  be  enough  work  that  winter  for  them. 

[1235] 
Q.  (Mr.  Merrill,  continuing)  Were  the  four 
men  whom  we  have  mentioned,  John  Ray,  Guy 
Campbell,  Howard  Davis  and  Lee  Stanford  at  that 
time  working  on  a  salary  basis,  or  on  an  hourly 
basis  ? 

A.     They  were  working  on  an  hourly  basis. 

Q.     How  were  the  other  truckdrivers  working? 

[1236] 

A.     The  other  drivers  were  paid  by  the  month. 

Q.  (Mr.  Merrill,  continuing)  When  would  a 
driver  who  was  working  on  an  hourly  basis,  be- 
come eligible  for  payment  by  the  month? 

A.  Not  until  after  he  had  worked  for  six 
months. 

Q.  Then  the  facts  are,  that  these  four  had  not 
worked  long  enough  for  that  change? 

A.  Well,  I  say  six  months— as  previously  stated, 
if  I  didn't  have  enough  work  to  keep  them  steadily 
employed,  they  could  remain  on  the  extraboard  for 
a  year. 

Mr.  Merrill:     That  is  all. 

Cross  Examination  [1237] 

Q.     (Mr.    Penfield,    continuing)     You    testified 

that  you  had  three  mechanics  in  your  shop,  and 

one  or  two  grease  men,  is  that  correct,  in  the  fall 

of  1941?  A.     Yes,  sir.  [1246] 

Q.     Isn't  it  true  that  it  was  necessary  for  those 

mechanics  to  put  in  a  great  deal  of  overtime  in 

order  to  get  this  work  done? 
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A.     We  worked  long  hours. 

Q.  So  they  had  to  put  in  very  considerably  more 
than  40  hours  a  week,  did  they  not? 

A.     That  was  contemplated  when  they  hired  in. 

Q.     Well,  that  wasn't  the  question. 

A.     What  was  the  question? 

Mr.  Penfield:     Read  the  question. 

(Thereupon  the  last  question  was  read  aloud 
by  the  reporter  as  hereinabove  recorded.) 

A.     Yes. 

Q.  (Mr.  Penfield,  continuing)  Now,  what  oc- 
curred in  November  to  make  the  work  any  less? 

A.     Business  slowed  down. 

Q.  Were  you  here  when  Mr.  Brown  was  testi- 
fying this  morning?  A.     Yes,  sir. 

Q.  Would  you  say  that  he  was  incorrect  when 
he  said  that  the  work  continued  steady? 

A.     Well,  the  work  might  have  continued  steady. 

Q.  As  a  matter  of  fact,  you  were  just  as  busy 
as  you  always  were  at  that  time,  were  you  not? 

A.     You  mean  in  the  shop? 

Q.     Yes.  [1247]  A.     Yes. 

Q.  Was  there  any  reason  for  things  slowing 
down  then  or  at  that  time  that  you  can  think  of? 

A.  We  had  a  lot  of  trucks  sitting  around  the 
yard — business  slowed  down. 

Q.  You  still  had  a  lot  of  work  in  the  shop, 
though  ? 

A.  Yes,  there  was  quite  a  lot  of  work  in  the 
shop. 
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Q.  As  a  matter  of  fact,  when  you  discharged 
Mr.  Archibald,  yon  had  to  pitch  in  and  do  quite  a 
bit  of  work  yourself,  didn't  you? 

A.     Very  little. 

Q.  (Mr.  Penfield)  And  would  you  say  that  he 
was  incorrect  when  he  said  that  he  had  to  work 
long  hours?  [1248] 

The  Witness :  I  don 't  believe  Mr.  Brown  worked 
longer  hours  than  he  had  been  working. 

Q.  (Mr.  Penfield,  continuing)  Do  you  know 
the  average  hours  per  week  that  Mr.  Archibald 
worked  during  the  time  that  he  was  employed? 

A.    Average  hours  per  week  ? 

Q.     Per  day? 

A.  It  was  something  around  9  or  9-i/^  hours,  I 
believe. 

Q.    Was  that  on  a  7-day  week? 

A.  Yes,  I  believe  that  it  was  figured  7  days  a 
week. 

Q.  Were  the  other  mechanics  working  about  the 
same?  A.    Yes,  sir.   [1249] 

Q.  (Mr.  Penfield,  continuing)  Now,  on  this 
particular  Monday  before  the  14th,  Archibald 
wasn't  drunk,  was  he? 

A.  He  wasn't  able  to  work.  I  couldn't  testify 
whether  he  was  drunk  or  not.  [1258] 

Q.  You  don't  claim  that  he  was  drunk,  that  he 
came  to  work  drunk,  do  you? 

A.    He  wasn't  drunk  at  the  time  he  was  there. 

Q.    Was  he  sick? 
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A.  Well,  lie  was  all  doubled  up,  and  said  he 
had  the  bellyache. 

Q.  As  far  as  you  know,  he  did  have  the  belly- 
ache, didn't  he? 

A.  Well,  from  the  looks  of  his  eyes,  he  really 
had  the  bellyache,  all  right. 

Q.  (Trial  Examiner  Riemer)  Did  Archibald 
work  on  Monday,  November  10  ?  I  have  been  under 
the  impression  heretofore  that  he  didn't  show  up 
for  work  on  Monday,  November  10  *? 

A.     He  came  to  work. 

Q.     He  did  come  to  work?  A.     Yes,  sir. 

Q.  (Mr.  Penfield,  continuing)  Did  you  send 
him  home?  A.     Yes,  sir. 

Q.  Wouldn't  you  send  your  mechanics  home 
who  were  sick? 

A.     Yes, — if    they    are    sick — send    them    home. 

[1259] 

Q.  When  did  you  call  these  meetings  of  the 
drivers  that  you  spoke  of? 

A,  Well,  we  had  those  meetings  just  at  random 
as  we  could  get  a  bunch  of  the  boys  together. 

Q.     What  was  discussed  at  these  meetings? 

A.     Well,  the  care  of  the  equipment  and  being 
more  careful  with  our  commodities.  [1263] 
Redirect  Examination 

Q.  (Mr.  Merrill,  continuing)  Mr.  Rice,  you 
have  been  asked  touching  the  fifth  wheel  on  the 
truck  that  Evans  had  when  he  had  an  accident.  I 
believe  that  you  said  it  was  locked.  What  [1273] 
explanation  is  there  for  that? 
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A.  Well,  when  they  lock  those  fifth  wheel  tables, 
it  is  easier  to  back  a  trailer  out  of  the  garage.  Now, 
you  take  a  unit  55  feet  long,  and  that  is  pretty  long 
and  takes  a  pretty  big  space  to  back  it  out. 

Q.  What  was  the  practice  in  the  garage  relative 
to  locking  the  fifth  wheel'? 

A.  The  grease  monkeys  generally  lock  them, 
back  the  trailer  out,  then  unlock  them. 

Q.  Would  the  driver  have  anything  to  do  with 
unlocking  the  wheel? 

A.     No.     He  should  inspect  it. 

Q.  If  he  should  find  it  locked,  what  should  he 
do?  A.     Unlock  it. 

Q.  Would  the  drivers  be  capable  of  doing  that 
sort  of  thing?  A.     Yes,  sir. 

Q.  What  is  the  fact  as  to  whether  or  not  all 
the  drivers  know  that  is  to  be  taken  care  of,  if  it 
is  locked,  to  unlock  it?  A.    Yes,  sir. 

Q.  And  in  this  instance,  Evans  failed  to  unlock 
it?  A.     Yes,  sir. 

Q.  In  a  matter  where  he  should  have  unlocked 
it?  A.    Yes,  sir. 

Q.  What  have  you  to  say  in  connection  with 
whether  or  not  that  was  one  of  the  reasons  causing 
the  accident?  [1274] 

A.  If  it  had  been  unlocked,  he  wouldn't  have 
torn  the  tongue  out  of  the  trailer. 

Q.  Isn't  it  a  fact  that  because  he  failed  to  un- 
lock it,  that  was  one  of  the  reasons  for  tearing  the 
tongue  out  of  the  trailer — is  that  what  you  mean? 

A.     Yes,  sir. 
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Q.  With  respect  to  Archibald.  He  spoke  to  you 
that  morning,  I  believe  you  said,  of  Monday  of  the 
work  that  he  was  discharged,  and  said  that  he  had 
a  bellyache.  Did  he  tell  you  what  kind  of  a  belly- 
ache he  had?  A.     No,  sir. 

Q.  Do  you  have  any  idea  of  the  type  or  char- 
acter of  his  bellyache? 

A.  Well,  as  I  said,  he  looked  like  he  had  been 
drinking. 

Trial  Examiner  Riemer:  Was  it  a  bellyache  or 
a  hangover? 

There  is  a  big  difference. 

A.  Well,  I  don't  know.  He  might  have  been 
top-heavy  with  a  headache.    He  was  all  bent  over. 

Q.  What  was  there  about  his  eyes  or  face  that 
caused  you 

A.     His  eyes  were  all  bloodshot. 

Q.     From  that,  you  concluded  what? 

A.     That  he  had  been  drinking.  [1275] 
Redirect  Examination  (Continued) 

Q.  (Mr.  Merrill)  Following  November  1,  1941, 
within  a  reasonable  time  thereafter,  how  many  did 
you  hire   for  truckdriving  ? 

A.     I  believe  that  it  was  18. 

Q.     Were  any  others  of  the  18  not  used,  then? 

A.  Well,  at  the  time  of  his  acident  I  believe 
they  were  all  [1284]  being  used.  However,  a  little 
later  on,  some  of  the  boys  were  laid  off. 

Q.  Now,  reducing  the  force  to  what  number, 
the  normal  force  of  truckdrivers  ? 

A.     About  14.  [1285] 
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Recross  Examination 

Q.  (Mr.  Penfield)  What  was  the  salary  of  the 
crew  of  drivers  that  were  laid  off. 

A.  Most  of  those  drivers  were  receiving  $160  a 
month. 

Q.  When  you  say  "most  of  them",  you  have 
reference  to  those  that  you  called  the  '*  regular 
drivers"?  [1287]  A.     Yes,  sir. 

Q.  Excluding  those  that  you  said  were  extra 
board  drivers?  A.     Yes. 

Q.  What  salaries  were  paid  the  new  drivers 
that  were  hired? 

A.     I  believe  that  it  was  $175  a  month.  [1288] 

Redirect  Examination 

Q.  (Mr.  Merrill)  Counsel  asked  you  with  re- 
spect to  the  pay  of  the  truckdrivers,  and  you  said 
they  were  receiving  $160  a  month.  What  was  the 
pay  being  given  to  those  who  were  on  the  extra 
list?  A.     They  received  60  cents  an  hour. 

Q.    And  time  and  a  half  for  overtime? 

A.  No,  sir;  for  60  hours  a  week,  they  were 
under  Interstate  Commerce  Commission  regula- 
tions. 

Q.  With  respect  to  the  governors  that  you  say 
were  on  these  trucks:  could  they  be  tampered  with 
by  the  drivers  ?  A.    Very  easily. 

Q.     (Trial  Examiner  Riemer)     Were  they? 

A.    I  found  a  number 

Q.     Tell  us  whether  they  were  tampered  with? 

A.  I  found  a  number  of  them  that  had  been 
tampered  with.  [1291] 
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Q.  (Mr.  Merrill,  continuing)  How  would  they 
be  tampered  with? 

A.     The  setting  had  been  changed. 

Q.     How  could  that  be  done? 

A.  Just  flip  a  little  plate  over  on  the  vacuum 
type  governor,  and  adjust  a  screw;  on  the  fly-ball 
type  governor,  all  you  had  to  do  is  set  up  a  nut 
or  a  bolt. 

Q.  When  you  would  find  that  they  had  been 
thus  tampered  with,  what  would  it  indicate,  that 
the  speed  had  been  increased"? 

A.    Yes,  it  had  always  been  increased. 

Q.  Do  you  remember  to  what  limit  the  speed 
had  been  increased  on  any  of  those  that  you  ob- 
served had  been  tampered  withl 

A.  Well,  we  checked  some — when  we  checked 
them,  they  wouldn't  even  cut  off  at  all,  the  vacuum 
type  governors.  [1292] 


C.  E.  HENNINGER 

was  called  as  a  witness  by  and  on  behalf  of  the 
Respondent,  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows : 

Trial  Examiner  Riemer:     What  is  your  name? 
The  Witness:     C.  E.  Henninger. 
Trial  Examiner  Riemer:     Where  do  you  live? 
The  Witness:     68  Willowood,  Pocatello. 
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Direct  Examination 

Q.  (Mr.  Merrill)  For  whom  are  you  working, 
Mr.  Henninger? 

A.     The  Idaho  Refining  Company, 

Q.  How  long  have  you  been  working  for  that 
company?  A.     Since  the  16th  of  June,  1938. 

Q.    Prior  to  that  time,  where  did  you  work? 

[1296] 

A.  Big  Springs,  Texas,  for  the  Cosdon 
Petroleum. 

Q.  When  you  came  to  work  for  the  Idaho  Re- 
fining Company,  in  what  capacity  did  you  work? 

A.    A  treater. 

Q.     Explain  what  you  mean  by  a  "'treater"? 

A.  Well,  a  treater  is  a  person  or  persons  that 
with  chemicals  treat  the  gasoline  in  such  a  manner 
that  it  is  suitable  for  the  public. 

Q.  Now,  in  your  capacity,  did  you  have  any 
supervisory  authority  over  anybody  else? 

A.    No. 

Q.  How  long  did  you  work  for  the  Idaho  Re- 
fining  Company  in  that  capacity? 

A.     Oh,  around  a  year. 

Q.     Then  what  service  did  you  perform? 

A.     I  took  charge  of  the  loading  dock. 

Q.  Do  you  remember  the  date  that  you  took 
charge  of  the  loading  dock? 

A.  No,  I  don't.  It  is  on  record.  I  can't  tell 
you  what  date  it  was. 

Q.    What  position  are  you  now  holding, 

A.  I  am — now,  I  am  in  charge  of  the  loading 
dock,  the  treater,  and,  truck  dispatcher. 
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Q.     When  did  you  assume  those  duties'? 

A.  I  assumed  the  truck  dispatching  possibly  six 
months  to  a  year  [1297]  after  I  took  charge  of 
the  loading  dock. 

Q.     After  you  took  charge  of  the  loading  dock? 

A.     Yes,  sir. 

Q.  Could  you  give  the  year  in  which  you  as- 
sumed your  present  position,  about  the  month  and 
year? 

A.  Oh,  I  imagine  that  it  was  in  the  spring  of 
1940. 

Q.  And  since  that  time  you  have  had  the  same 
job  that  your  are  now  holding?        A.     Yes. 

Q.  What  are  your  duties  under  that  position 
that  you  are  now  holding  ? 

Q.     You  mean  all  my  duties? 

Q.     Yes,  just  a  general  statement. 

A.  Well,  I  supervised  the  treating,  to  see  that 
all  gasolines  and  distillates  are  treated  to  go  to 
storage  corectly.  I  supervise  and  see  that  all  the 
orders  for  gasoline  to  various  customers  are  filled 
and  delivered.  After  the  trucks  are  all  loaded,  I 
see  that  the  drivers  are  called  to  get  the  trucks  out. 

Q.  Do  you  have  any  contacts  with  the  me- 
chanical department  ?  A.    Yes,  sir ;  very  much. 

Q.    What  are  those  contacts  ? 

A.  Well,  I  am  in  need  of  trucks  all  the  time, 
and  I  contact  the  garage  and  the  foreman  and  the 
mechanics  and  keep  after  them  so  that  I  can  have 
plenty  of  trucks  to  deliver  my  products.  [1298] 
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Q.  Do  the  truckdrivers  assist  you  on  the  loading 
dock,  or  in  your  department? 

A.     Once  in  a  while,  yes. 

Q.  Now,  in  your  contacts  with  the  mechanics, 
did  you  become  acquainted  with  a  man  by  the  name 
of  Archibald?  A.     Yes,  sir. 

Q.  Now,  did  you  ever  observe  him  under  the  in- 
fluence of  liquor  while  on  the  job  ?  A.    Yes,  sir. 

Q.    How  did  you  make  that  observation? 

A.  Well,  it  was  one  morning — I  can't  recall  the 
day, — but  I  was  going  over  to  the  garage  to  see 
about  a  truck,  and  I  met  Mr.  Archibald  in  the  door, 
coming  out,  and  I  backed  off  and  looked  at  him  a 
a  minute,  and  I  said,  "Boy,  you  sure  had  a  tough 
night." 

Q.     What  did  he  say  ?  [1299] 

A.  Well,  he  just  kind  of  grinned,  and  went  on 
out. 

Q.    Did  you  smell  any  liquor  on  his  breath  ? 

A.     I  did. 

Q.  What  else  did  you  observe  that  made  you 
think  that  he  was  under  the  influence  of  liquor  ? 

A.  Well,  his  eyes  were  all  bloodshot,  and  his  face 
was  very  red.    He  wasn  't  any  too  steady  on  his  feet. 

Q.     Where  did  he  go,  if  you  know,  then  ? 

A.  Well,  I  didn't  know  at  that  tme.  Mr.  Rice 
came  over  and  asked  me  if  I  had  seen  him,  that  he 
had  disappeared,  and  I  said,  ''Well,  I  saw  him  just 
a  few  minutes  ago",  and  later  we  noticed  him  in  a 
car  outside  of  the  gate. 
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Q.  Do  you  remember  how  long  he  remained  in 
that  car? 

A.     No,  I  didn't  pay  any  more  attention  to  him. 

Q.  Had  you  made  any  other  observations  as  to 
the  character  of  his  work,  or  his  attitude  towards 
his  work? 

A.  Well,  I  knew  he  was — and  had  cautioned  him 
two  or  three  times — he  was  very  slow. 

Q.  Did  you  ever  make  any  complaints,  or  sug- 
gestions to  Mr.  Rice  touching  the  continuance  of 
Archibald  in  employment? 

A.     I  think  that  I  did  once,  yes. 

Q.     When  was  that? 

A.  When  I  was  in  a  hurry  for  a  truck,  it  didn't 
seem  like  there  was  anyone  trying  to  hurry  on  it, 
and  then  I  asked  Mr.  Rice  when  he  was  going  to 
get  somebody  that  could  hurry  up  a  little  [1300]  bit. 

Q.     Did  you  make  any  comment  on  Archibald? 

A.     I  was  speaking  of  Archibald  at  that  time. 

Q.     What  did  Rice  say,  if  anything? 

A.  He  said,  well,  he  would  just  have  to  do  some- 
thing. 

Q.  How  long  was  that  before  Archibald  was 
discharged  ? 

A.  Oh,  I  would  say  possibly  in  the  neighborhood 
of  a  couple  or  three  weeks  before  this  time. 

Q.  I  "ma  directing  your  attention  to  a  meeting 
of  the  employees  of  the  Idaho  Refining  Company  at 
which  Mr.  Henry  D.  Moyle  spoke ;  do  you  recall  the 
incident?  A.    Yes,  sir. 

Q.    About  when  did  that  occur  ? 
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A.  You  mean  the  time  of  day  or  the  time  of 
year? 

Q.     Both. 

A.  Well,  if  I  remember  right,  it  was  in  the 
spring  of  the  year  at  noon. 

Q.  Was  it  not  in  1939,  or  was  it  some  other  year, 
if  you  remember? 

A.     Well,  let 's  see ;  I  believe  that  was  in  1940. 

Q.     What  was  your  particular  work  at  that  time  ? 

A.     I  was  on  the  loading  dock  at  that  time. 

Q.     How  was  this  meeting  called,  if  you  know  ? 

A.  Mr.  Kinnich,  the  superintendent  came  out  to 
the  loading  dock  and  said,  ''Get  all  the  men  at  the 
plant  or  anyone  you  [1301]  can  reach  by  telephone 
to  be  at  the  office  door  shortly  after  twelve  o'clock." 

Q.     Did  you  do  so  ?  A.    Yes. 

Q.     Did  you  attend  ?  A.    Yes,  sir. 

Q.  Was  there  any  other  meeting,  aside  from 
that,  or  was  that  the  only  such  meeting  that  oc- 
curred at  which  Mr.  Henry  D.  Moyle  spoke? 

A.     Yes,  it  was. 

Q.     The  only  meeting?  A.    Yes,  sir. 

Q.  Now,  then,  what  did  Mr.  Moyle  talk  about, 
Mr.  Henry  D.  Moyle  ? 

A.  Mr.  Moyle  talked  at  that  time  about  the  FHA 
loans,  and  we  were  very  interested  in  building  some 
homes — ^we  wanted  to  know  what  the  company  would 
do  in  order  to  help  all  of  the  employees  on  this  mat- 
ter. 

Q.     Did  he  talk  about  anything  else? 

A.    No,  I  don't  think  so. 
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Q.  Was  there  any  mention  at  that  time  made  by 
him  of  the  Association? 

A.     The  Association  wasn't  mentioned. 

Q.  You  know  what  I  mean  by  the  "Associa- 
tion"? A.     Yes,  sir.  [1302] 

Q.  Was  there  any  statement  made  of  any  kind 
or  character  touching  any  of  the  members  of  the 
Association?  A.     No,  sir. 

Q.     And  for  whom  was  that  meeting,  then  ? 

A.  It  was  for  all  the  employees  of  the  Idaho 
Refining  Company. 

Q.  And  had  no  reference  to  any  association  mem- 
bers? A.     No,  sir.  [1303] 

Q.  Did  you  have  anything  other  to  do  with  their 
discharge?  A.     No,  sir. 

Q.  Did  you  know  at  that  time  of  any  union  activ- 
ity of  any  of  the  truckdrivers  ?  A.     No,  sir. 

Q.  Did  you  know  whether  or  not  any  of  them 
belonged  to  the  Union  ?  A.     No,  sir. 

Q.  Or  would  that  have  made  any  difference  with 
you  in  your  department?  A.     No,  sir. 

Q.     In  any  sense  of  the  word  ?  A.     No,  sir. 

Q.  You  knew,  of  course,  these  truckdrivers  per- 
sonally? A.     Yes,  sir.  [1304] 

Q.    Did  you  ever  offer  any  of  them  emplo5rment? 

A.    Yes,  sir. 

Q.     State  whom,  and  when. 

A.     On  the  14th  of  December,  I  contacted 

Q.    What  year?  A.     1941. 

Q.    Yes.  A.    I  contacted  Mr.  Whitesides. 

Q.    Myron  D.  Whitesides? 
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A.  Yes,  and  told  him  that  I  had  a  job  on  the 
loading  dock  and  asked  him  if  he  was  interested. 

Q.     Did  you  tell  him  how  much  the  job  paidl 

A.     Yes,  sir. 

Q.     What  did  you  tell  him? 

A.  I  told  him  60  cents  an  hour,  40  hours  a  week, 
with  time  and  a  half  for  all  over  40  hours. 

Q.     What  did  Mr.  Whitesides  say? 

A.  He  said  that  he  was  very  much  interested, 
and  he  would  let  me  know  the  next  morning,  that  he 
would  like  to  give  Covey  notice. 

Q.     Who  was  Covey? 

A.     Covey  Gas  &  Oil  Company,  Pocatello. 

Q.  Was  he  working  for  that  company  at  that 
time?  A.     Yes,  sir. 

Q.  And  this  was  on  the  14th  day  of  December, 
1941?  [1305]  A.     Yes,  sir. 

Q.     And  what  next  occurred,  if  you  know? 

A.  The  next  morning  he  called  me  and  said,  "I 
am  very  sorry,  but  I  can't  go  to  work  at  the  re- 
finery". 

Q.     Did  he  say  why? 

A.  He  said  that  the  union  advised  him  not  to, 
didn't  want  him  to. 

Q.     Did  he  say  anything  else?  A.     No. 

Q.  But  you  knew  at  that  time  that  he  was  work- 
ing for  the  Covey  Gas  &  Oil  Company  of  Idaho  ? 

A.     Yes,  sir. 

Q.  Was  Mr.  Whitesides  later  re-employed  by  the 
Refining  Company?  A.     Yes,  sir. 

Q.     When?  A.     February  11,  1942. 
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Q.  How  long  did  he  work  for  the  Idaho  Refining 
Company  ? 

A.     Trial  Examiner  Riemer:     In  what  capacity? 

The  Witness:  He  was  in  charge  of  the  refinery 
warehouse. 

Q.  (Mr.  Merrill,  continuing)  :  At  what  wage,  if 
you  know?  A.     I  don't  know. 

Q.  How  long  did  he  continue  working  for  the 
company  ? 

A.     Until  June,  1942,— June  19,  1942. 

Q.     Do  you  know  the  reason  that  he  left,  then? 

A.    Yes.  [1306] 

Q.     AVhatwasit? 

A.  He  secured  a  better  position  with  the  Arms 
Plant  in  Utah. 

Q.    Was  his  leaving  voluntary? 

A.     Yes,  sir. 

Q.  Do  you  know  when  he  went  to  work  for  the 
Covey  Gas  &  Oil  Company  of  Idaho? 

A.    Yes,  sir. 

Q.     When?  A.     December  1,  1941. 

Q.     How  long  did  he  work  for  that  company  ? 

A.     Until  February  11,  1942. 

Q.  That  was  the  time  that  he  came  over  to  the 
Refining  Company?  A.     Yes,  sir. 

Trial  Examiner  Riemer:  Will  you  tell  me  those 
dates  again,  Mr.  Witness? 

The  Witness:  He  started  work  for  the  Covey 
Gas  &  Oil  Company  December  1,  1941  and  worked 
for  Covey  Gas  &  Oil  until  February  11, 1942. 

Trial  Examiner  Riemer :     Thank  you. 
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Q.  (Mr.  Merrill,  continuing) :  Then  commenced 
with  the  refining  company  and  continued  until  June 
19,1942?  A.     Yes,  sir. 

Q.  Who  else  did  you  offer  employment  to,  if  any- 
one? 

A.  I  contacted  Johnny  Evans,  and  I  told  him 
the  same  as  I  told  Whitesides.  [1307] 

Q.     Did  you  tell  Mr.  Evans  the  amount  of  pay? 

A.     Yes,  sir. 

Q.  60  cents  an  hour,  and  time  and  a  half  for  all 
over  40  hours  a  week?  A.     Yes,  sir. 

Q.     Did  you  tell  him  the  work  that  he  was  to  do? 

A.    Yes,  sir. 

Q.     What  did  you  tell  him  ? 

A.  I  told  him  that  it  was  the  loader-helper  job 
on  the  dock. 

Q.  Did  Mr.  Evans  make  any  comment  with  re- 
spect to  pay?  A.     No,  sir. 

Q.     What  did  Mr.  Evans  say,  if  anything? 

A.     He  said  that  he  could  not  go  to  work. 

Q.     Did  he  give  you  any  reason? 

A.  Well,  he  stated  that  the  union  didn't  want 
them  to  go  to  work  at  the  Refinery  because  he 
thought  that  it  would  hurt  their  case  against  the 
refinery. 

Q.     Did  he  go  to  work?  A.     No,  sir. 

Q.     Did  you  offer  employment  to  anyone  else? 

A.    Yes,  sir. 

Q.     Who?  A.     Mr.  Cornia. 

Q.  When  did  you  offer  Mr.  Evans  this  employ- 
ment? 
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A.     December  14th— I  mean  the  15th.  [1308] 

Q.  1941.  Did  you  offer  employment  to  Boyd 
Cornia?  A.    Yes,  sir. 

Q.     On  what  date?  A.     The  same  date. 

Q.     What  did  you  tell  Boyd  Cornia? 

A.  He  said  that  he  was  in  the  same  position  as 
Mr.  Evans. 

Q.     I  say,  what  did  you  tell  him? 

A.  I  told  him  that  I  had  a  job  on  the  dock  at  60 
cents  an  hour,  40  hours  a  week,  and  time  and  a  half 
for  overtime.  He  said  that  he  was  in  the  same 
position  as  Mr.  Evans. 

Q.     Was  he  there  when  Mr.  Evans  was  there? 

A.  Yes,  I  talked  to  Johnny  and  Boyd  about  the 
same  time. 

Q.  Well,  what  I  wanted  to  know,  state  what  Mr. 
Cornia  said  to  you  when  you  made  him  the  offer? 

A.  Well,  I  said,  ''Boyd,  do  you  want  the 
job " 

Q.    Was  he  there  with  Evans  at  the  time? 

A.  Yes,  sir.  And  he  said,  "No,"  he  was  in  the 
same  position  as  Mr.  Evans. 

Q.  Did  he  then  at  any  later  time  accept  employ- 
ment? A.     No,  sir. 

Q.    Who  else,  if  any,  did  you  offer  employment? 

A.     Mr.  Miller. 

Q.    When?  A.     December  15,  1941. 

Q.     Is  that  E.  E.Miller?  [1309]  A.     Yes. 

Q.     What  employment  did  you  offer  him? 

A.  The  same  as  Mr.  Evans  and  Mr.  Whitesides 
and  Mr.  Cornia. 
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Q.     What,  if  anything,  did  he  say? 
■    A.     Mr.  Miller  came  over  and  said  that  he  would 
stay  around  that  afternoon  and  look  things  over  and 
let  me  know  about  it  in  the  morning. 

Q.     What  did  you  tell  him  about  pay? 

A.  60  cents  an  hour  for  40  hours,  time  and  a  half 
for  overtime. 

Q.  Did  he  make  any  complaint  about  the  pay  or 
the  job?  A.     No,  sir. 

Q.     Did  he  let  you  know  the  next  morning? 

A.     Yes,  he  came  back  over  the  next  morning. 

Q.     What  did  he  say? 

A.     He  said,  "I  am  unable  to  go  to  work." 

Q.     Did  he  give  you  any  reason?  A.     Yes. 

Q.     What  did  he  say? 

A.  He  said,  "The  Union  advised  us  not  to  go  to 
work  at  the  Refinery",  he  said,  "although  I  would 
like  to". 

Q.  Did  he  make  any  further  explanation  or  sug- 
gestion? A.     No,  sir. 

-     Q.     Did  he  later  enter  the  employ  of  the  Refining 
Company?  A.     Yes,  sir. 

Q.     When?  [1310] 

A.  He  started  to  work  at  the  Idaho  Refining 
Company  on  March  11,  1942,  as  a  truckdriver. 

Q.     Is  he  still  working?  A.     Yes,  sir. 

Q.     In  that  capacity?  A.     Yes,  sir. 

Q.  Now,  did  you  offer  employment  to  any  other 
discharged  truckdrivers  ? 

A.     Yes,  Mr.  Kenney  Brower. 

Q.     Is  that  K.  C.  Brower?  A.    Yes,  sir. 

Q.     When  did  you  offer  him  employment  ? 
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A.  On  the  18th  of  December. 
Q.     Was  that  1941?  A.     Yes,  sir;  1941. 

Q.     Where  did  you  offer  him  the  employment? 
A.     On  the  loading  dock. 
Q.    What  did  you  say  to  him? 
A.     I  told  him  that  I  had  a  job  on  the  loading 
dock  that  paid  60  cents  an  hour  for  40  hours,  with 
time  and  a  half  for  all  overtime. 

Q.     Did  you  tell  him  that  he  could  have  that  job  ? 
A.     Yes,  sir. 
Q.     What  did  he  say  ? 

A.  He  said  if  I  would  give  him  two  days  to  get 
rid  of  a  load  of  [1311]  grapefruit  and  nuts,  he  had 
on  his  truck,  he  would  go  to  work. 

Q.    What  did  he  mean  by  that,  if  you  know  ? 
A.     Well,   he   was   hauling   some   produce    from 
Nevada,  or  some  place,  I  don't  know  exactly,  kind 
of  on  his  own  hook. 

Q.     That  is,  he  was  hauling  fruit  and  nuts  from 
the  South  up  here  for  marketing  purposes? 
A.    Yes,  sir. 

Q.     Trucking  them  up  ?  A.     Yes,  sir. 

Q.     What  did  he  do? 
A.     On  December  20  he  started  to  work. 
Q.     With  the  Refining  Company  ? 
A.     Yes,  sir. 
Q.     In  what  capacity? 
A.     As  a  loader-helper. 
Q.     How  long  did  he  continue  working  ? 
A.     He  worked  until  February  20,  1942. 
Q.     Two  months  ?  A.     Yes. 
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Q.     What  did  he  do  then? 

A.  He  quite  February  20,  went  to  work  for  the 
Arms  Plant  in  Ogden. 

Q.  Was  his  discontinuance  of  employment  vol- 
untary? A.    Yes,  sir. 

Q.     I  mean  from  the  Idaho  Refining  Company? 

[1312] 

A.    Yes,  sir. 

Q.    Did  he  tell  you  what  he  was  doing? 

A.    Yes,  sir. 

Q.     Why  he  was  leaving?  A.     Yes,  sir. 

Q.     Did  you  offer  employment  to  anyone  else? 

A.  Yes,  I  offered  employment  when  Mr.  Brower 
left,  to  Mr.  S.  R.  Burkholder. 

Q.     Where  did  you  offer  him  employment  ? 

A.  As  a  loader-helper  at  the  Idaho  Refining 
Company. 

Q.  What  conversation  did  you  have  with  Mr. 
Burkholder  touching  that  ? 

A.  I  told  him  that  the  pay  was,  60  cents  an  hour, 
and  time  and  a  half  for  all  over  40  hours  a  week. 

Q.     What  did  he  say? 

A.  He  said  that  he  was — he  thought  he  was 
going  to  work  for  Garrett,  and  if  he  didn't  go  to 
work  for  Garrett,  he  would  let  me  know,  in  the 
next  couple  of  days,  and  go  to  work. 

Q.     Did  you, — did  he  say  anything  to  you  later? 

A.  Yes,  he  called  me  in  about  two  days  and  told 
me  that  he  secured  a  job  with  Garrett. 

Q.  Did  he  then  go  into  the  employ  of  Garrett 
Transfer  Company,  if  you  know?  A.    Yes. 
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Q.     Did  lie  subsequently  work  for  the  Refining 
Company'?  [1313]  A.     Yes,  sir. 

Q.     I  mean,  did  he  later  work  for  the  refining 
company?  A.     No,  sir. 

Q.      Did  you  offer  employment  to  any  of  the 
others  of  these  discharged  truckdrivers  ? 
A.     No,  sir. 

Q.     Those  six  were  all  ?  A.     Yes,  sir. 

Q.     Did   you    have    any    conversation   with    Mr. 
Evans  during  the  month  of  December,  1941?     The 
date  not  having  been  fixed  definitely  by  Mr.  Evans — 
with  respect  to  the  discharge  of  these  drivers? 
A.    Yes,  I  did. 

Q.  What  was  that  conversation? 
A.  Well,  Johnny  came  over  to  the  refinery  two 
or  three  times  and  we  talked  about  different  things — 
not  exactly  about  the  truckdrivers,  but  on  this  par- 
ticular time,  I  think  that  I  made  a  remark  to  him 
that  it  was  too  bad  that  the  insurance  was  cancelled 
and  that  the  boys  were  all  thrown  out  of  work. 

Q.  At  the  time  you  made  that  comment,  I  will 
ask  you  whether  or  not  Mr.  Evans  said  in  sub- 
stance or  effect  that  you  knew  better,  that  they  were 
fired  because  they  belonged  to  the  union  to  which 
you  said, — hung  your  head  and  said,  ''Maybe  you 
are  right"? 

A.  I  might  have  made  that  remark,  but  I  never 
hung  my  head  [1314]  and  said,  "You  might  be 
right."  I  thought  Johnny  knew  me  better  than 
that. 
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Q.  Did  you  make  any  comment  that  Evans  might 
be  right?  A.     No,  sir. 

Q.  Some  comment  was  made  that  you  found  that 
out  during  the  hunting  season  around  Jerome.  What 
is  the  fact  ? 

A.  I  was  never  hunting  at  Jerome,  and  I  have 
only  been  at  Jerome  one  in  my  life  since  I  have  been 
in  Idaho. 

Q.     Do  you  go  hunting?  A.    Yes,  sir. 

Q.     Where  do  you  go  ? 

A.     Aberdeen  and  Blackfoot. 

Q.  Did  you  know  at  the  time  of  the  discharge 
of  these  employees  that  they  belonged  to  Local  440? 

A.     No,  sir. 

Q.     Did  you  learn  of  that  later? 

A.     I  did  after  the  14th. 

Q.     And  from  whom? 

A.     The  truckdrivers  themselves. 

Q.  State  whether  or  not  you  told  Mr.  Evans  in 
substance  or  eifect  that  Merrill  and  Whitesides  had 
been  up  and  down  service  stations  saying  that  the 
union  was  going  to  make  it  tough  for  the  refinery 
■company?  A.     I  did  not. 

Q.     Did  such  occur?  [1315] 

A.     I  don't  know. 

Q.  Did  you  have  any  information  of  anything 
of  that  sort  ?  A.     No,  sir. 

Q.  Will  you  explain  how  Mr.  Miller  came  to  be 
hired  as  a  truckdriver,  which  I  believe  yoa  said  was 
March  11,  1942? 
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A.  March  11,  yes,  sir.  Well,  I  had  a  very  im- 
portant shipment  of  gasoline  to  make  to  Salt  Lake 
and  there  wasn't  any  drivers  available  and  Mr. 
Rice  and  Mr.  Gilbert  Moyle  were  out  of  town  and 
I  had  to  get  this  gasoline  delivered,  so  after  trying 
to  locate  both  men  for  a  number  of  hours,  I  drove 
over  to  R.  E.  Miller's  home  about  eight  o'clock  that 
night,  and  Mr.  Miller  was  home,  and  I  walked  in 
and  I  said,  "Would  you  like  to  go  to  work?"  And 
he  said,  ''Sure",  and  I  said, ''Well,  get  ready",  and 
he  said,  "Doing  what?"  And  I  said,  "Driving  a 
truck",  and  he  said,  "Sure  enough?"  and  I  said, 
"Yes,  you  can  go  to  work,  can't  you?"  and  he  said, 
"Sure,  I  got  a  withdrawal  card  when  I  went  to 
work  at  Kraft's",  and  I  said,  "Well,  get  your  shoes 
on  and  let's  go." 

Q.     Was  that  all  of  that  conversation  ? 

A.    Yes,  sir. 

Q.  Was  there  any  other  comment  made  touching 
any  union  activity  of  any  kind  or  character  ? 

A.  Oh,  I  don't  know  what — remember  now  what 
Red  said,  but  I  told  him  at  the  time  that  I  didn't 
care  whether  he  belonged  to  the  union  or  not, — T 
wanted  a  man. 

Q.  Did  you  care  whether  or  not  he  belonged  to 
the  Union?  [1316] 

A.  No,  I  didn't,  it  didn't  make  any  difference  to 
me. 

Q.  It  didn't  make  any  difference  in  his  employ- 
ment whatever  ?  A.     No,  sir. 
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Q.  Did  it  with  any  of  the  men  who  had  worked 
imder  you?  A.     No,  sir. 

Q.     Had  it  ever  made  any  difference? 

A.     NOj  sir. 

Q.  Mr.  Henninger,  have  you  since  the  14th  day 
of  November,  1941,  inquired  of  any  persons  apply- 
ing for  employment  as  truck  drivers,  whether  or  not 
they  belonged  or  had  belonged  to  the  Teamsters 
Unions  or  any  outside  labor  organization,  or  did 
you  make  any  such  inquiry  of  any  employees  hired 
as  truckdrivers  ?  A.     No,  sir. 

Q.  Have  you  ever  advised  them,  or  any  of  them, 
that  the  company  was  opposed  to  membership  of  the 
employees  in  such  miions?  A.     No,  sir. 

Q.  Did  you  in  November  and  December  of  1941 
instruct  the  truckdrivers  employed  by  the  Idaho 
Refining  Company  to  present  any  grievance  that 
they  had  direct  to  the  management,  and  not  through 
Teamsters  Local  440  or  any  other  outside  organiza- 
tion? A.     No,  sir. 

Q.  Did  you  indicate  to  any  such  employees  at 
any  time  that  the  truckdrivers  employed  by  the 
company  prior  to  November  14  had  been  discharged 
because  they  sought  to  be  represented  by  Teamsters 
Local  440?  [1317]  A.     No,  sir. 

Q.     State  whether  or  not  you  at  any  time  have 
ever  attempted  to  dominate  or  interfere  with  the 
administration   of  the   labor   association   that   was 
organized  at  the  Idaho  Refining  Company? 
A.     What  was  that  question,  again? 
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Mr.  Penfield,:  It  seems  to  me  that  that  calls  for 
a  conclusion. 

Trial  Examiner  Riemer:  I  think  that  it  does, 
too. 

Mr.  Merrill:  All  right,  then  I  won't  ask  it  if 
it  is  not  proper. 

Trial  Examiner  Riemer:  I  think  that  it  calls 
for  a  conclusion,  but  I  am  going  to  overrule  the 
objection. 

Q.  (Mr.  Merrill)  Will  you  state  whether  or 
not  the  Idaho  Refining  Company  through  yourself 
or  any  other  officer  or  supervisory  employee,  if  you 
know,  have  ever  attempted  to  interfere  with  the 
operations  of,  or  to  dominate  in  any  way  the  con- 
duct or  actions  of  the  Idaho  Refining  Company 
Benefit  &  Labor  Association?  A.     No,  sir. 

Mr.  Penfield :  The  same  objection,  on  the  grounds 
that  it  is  a  conclusion. 

Trial  Examiner  Riemer:     Overruled. 

Q.  (Mr.  Merrill,  continuing) :  Did  you  know 
of  any  such  interference  or  domination? 

A.     No,  sir. 

Q.  Did  you  know  whether  or  not  any  such 
existed?  [1318]  A.     No,  sir. 

Q.  As  a  supervisory  employee,  were  you  ever 
told  to  make  any  distinction  between  union  or  non- 
union men?  A.     No,  sir. 

Mr.  Merrill:    You  may  cross  examine. 
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Cross  Examination 
By  Mr.  Penfield: 

Q.  With  respect  to  your  instructions  on  Novem- 
ber 13,  1941,  isn't  it  true,  Mr.  Henninger,  that  you 
did  send  trucks  out  on  November  13  and  early  on 
the  morning  of  November  14? 

A.  I  believe  that  I  made  that  statement,  yes, 
sir. 

Q.     You  sent  them  out  on  various  runs? 

A.     Yes,  sir. 

Q.  Some  of  those  runs  were  not  completed  until 
the  evening  of  the  14th,  is  that  correct? 

A.     That's  right. 

Q.  You  never  offered  any  of  these  persons  whom 
you  referred  to  jobs  as  truckdrivers,  did  you,  with 
exception  of  Mr.  Miller?  A.     No,  sir, 

Q.  You  knew,  did  you  not,  that  these  employees 
had  been  driving  trucks  for  a  good  many  years? 

A.     Some  of  them. 

Q.  You  knew  that  they  were  experienced  truck- 
drivers  ? 

A.  I  knew  that  some  of  them  got  their  exper- 
ience from  the  Refinery — not  all  of  them.  [1319] 

Q.  Was  there  any  one  of  that  group  that  was 
not  an  experienced  truckdriver? 

A.  Mr.  Leonard  Fowler  came  to  us  to  work  at 
truck  driving  from  filling  stations  at  Covey. 

Q.     You  never  offered  him  a  job,  did  you? 

A.     No,  sir. 

Q.  I  am  referring  to  those  that  you  offered 
jobs  to. 
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A.     That  isn't  what  you  said. 

Q.  Well,  I  say  it  now.  I  am  referring  to  those 
that  you  offered  jobs  to.  A.     No,  sir. 

Q.  What  do  you  mean  "no" — do  you  mean  that 
they  were  all  experienced'? 

A.     Yes,  you  said  "wasn't  experienced". 

Q.  Well,  truckdriving  calls  for  a  degree  of  skill 
that  is  not  required  on  the  loading  dock,  isn't  that 
correct  1 

A.  Well,  that  answer  might  be  mutual — it  takes 
a  little  more  under  the  hat  to  work  on  the  loading 
dock  than  to  be  a  truck  driver. 

Q.     What  do  you  mean  "under  the  hat"? 

Trial  Examiner  Riemer:     He  means  brains. 

The  Witness:     That's  right. 

Q.  (Mr.  Penfield,  continuing) :  What  does  the 
work  loading  on  the  dock  have  to  do  that  re- 
quires  

A.  Well,  the  exact  amomit  of  gasoline  delivered 
over  the  dock  [1320]  has  to  be  correctly  turned  in 
to  the  office  so  that  the  correct  yields,  expense  and 
cost  and  profit  of  the  company  is  figured  directly 
from  the  amount  of  gallons  that  go  over  that  load- 
ing dock. 

Q.  As  a  matter  of  fact,  truckdrivers  have  to  do 
a  certain  amount — the  truckdrivers  collect  money 
and  make  out  reports  of  gasoline  delivered,  and 
that  sort  of  thing,  do  they  not?  A.    Yes. 

Q.  That  takes  a  certain  amount  of  brains,  too, 
doesn't  it? 
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A.  Yes,  some  of  them  had  a  very  difficult  time 
in  doing  it,  too. 

Q.  But  it  takes  a  certain  degree  of  skill  in  driv- 
ing one  of  those  transport  trucks? 

A.     Mechanical  skill,  yes. 

Q.  The  fact  is,  is  it  not,  that  these  truckdrivers 
explained  to  you  that  they  had  been  working  at 
driving  trucks  for  some  years  and  that  is  the  sort 
of  jobs  they  wanted? 

A.     Some  of  them  had,  yes. 

Q.     Well,  now,  that  isn't  answering  the  question. 

Trial  Examiner  Riemer:  I  don't  think  that  the 
witness  understands  the  question  because  of  the  way 
they  are  phrased  or  stated.  They  are  negative.  Put 
a  positive  or  affirmative  question  to  the  witness. 

Q.  (Mr.  Penfield,  continuing)  :  The  drivers  told 
you  that  they  had  been  driving  as  truckdrivers  for 
a  good  many  years,  and  the  jobs  that  they  wanted 
were  jobs  as  truckdrivers,  did  they  not?  [1321] 

A.     No. 

Q.    None  of  them  told  you  that? 

A.  Not  any  of  them  that  I  contacted  to  go  to 
work  on  the  dock. 

Q.  How  much  overtime  do  the  men  on  the  load- 
ing dock  work? 

A.  Well,  I  think  that  the  records  would  show 
that.     I  couldn't  exactly  tell  you. 

Trial  Examiner  Riemer:  Well,  you  are  foreman 
on  the  loading  dock. 

Mr.  Moyle :     Might  he  finish  his  answer  ? 
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A.  (Witness  continuing) :  The  exact  number  of 
hours  of  overtime,  I  couldn't  exactly  say,  but  they 
get  from  8  to  20  hours  a  week  overtime  in  busy 
periods. 

Q.     (Mr.  Penfield,  continuing):     From  8  to  20? 

A.    Yes,  sir. 

Q.  Mr.  Henninger,  you  were  president  of  the 
Association  at  one  time,  were  you  not? 

A.    Yes,  sir. 

Q.    At  what  time  was  that? 

A.  Well,  I  couldn't  exactly  say;  I  think  that  it 
is  of  record. 

Q.    Well,  what  is  your  best  guess? 

A.     I  wouldn't  guess. 

Q.  It  was  after  you  took  this  present  job,  was 
it  not — the  last  part  of  your  term? 

A.     I  don't  know  whether  it  was  or  not. 

Q.  You  signed  a  statement  for  Mr.  Babcock, 
did  you  not?  [1322]  A.    Yes,  sir. 

Q.  I  show  you  this  and  ask  you  if  that  is  a 
statement  that  you  made? 

A.     Could  I  compare  this  with  my  copy? 

Q.     Yes. 

Mr.  Merrill:  I  don't  see  any  reason  why  he 
couldn't. 

Mr.  Penfield:     I  have  no  objection  at  all. 

Mr.  Moyle:     Is  that  a  signed  copy? 

Mr.  Penfield:  Yes,  I  have  no  objection  to  him 
comparing  it. 

A.     Do  you  want  me  to  read  this  whole  thing? 

Q.     (Mr.  Penfield,  continuing)  :    I  just  want  you 
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to  state  if  that  is  the  statement  that  you  signed, 

is  that  your  signature? 

A.  That  is  my  signature  on  this  sheet, — I  think 
that  is  it. 

Q.  I  call  your  attention  to  this  portion  in  which 
you  say, 

"I  am  a  member  of  the  Employees  Associa- 
tion at  the  plant.  I  was  a  charter  member.  I 
was  president  of  it  at  one  time  after  I  was 
transferred  to  my  present  job." 

Is  that  or  is  that  not  a  correct  statement? 

A.  I  don't  know  whether  it  is  or  not.  If  I  knew 
what  period  I  was  president,  I  could  answer  your 
question. 

Q.  Well,  you  were  the  president,  you  have  taken 
an  active  part  in  the  Association,  ever  since  you 
were  president,  have  you  not? 

A.  I  haven't  taken  any  part  in  the  Association 
— any  active  [1323]  part  since  June  1,  a  year  ago. 

Q.  Well,  you  have  attended  meetings  since  then, 
have  you  not,  Mr.  Henninger? 

A.     I  don't  think  that  I  have. 

Q.  As  a  matter  of  fact,  you  attended  the  meet- 
ing at  which  officers  were  elected  in  January,  did 
you  not? 

Mr.  Moyle:     January  of  what  year? 

Mr.  Penfield:     January  of  1942. 

A.     I  don't  think  that  I  did. 

Q.  (Mr.  Penfield) :  I  show  you  Board's  Ex- 
hibit 17-B  which  is  the  minutes  of  the  annual  meet- 
ing February  13,  1942—1  beg  your  pardon— I  said 
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January, — I  ask  you  if  it  is  not  a  fact  that  those 
minutes  show  that  you  were  present  at  that  meet- 
ing? A.    Yes,  I  believe  it  does. 

Q.  Does  that  refresh  your  recollection,  Mr. 
Henninger  ? 

A.  Well,  it  shows  that  I  was  there.  I  evidently 
was. 

Q.  That  was  the  meeting  at  which  officers  were 
elected  for  this  year,  was  it  not? 

A.     Yes. 

Q.  The  president  of  the  Association  has  some- 
thing to  do  with  running  the  organization,  does 
he  not? 

A.     I  beg  your  pardon? 

Q.  The  president  of  the  Association  has  some- 
thing to  do  with  the  running  of  the  Association  ? 

Mr.  Merrill:  That  is  objected  to  upon  the 
grounds  the  by-laws  [1324]  that  have  been  intro- 
duced in  evidence  would  be  the  best  evidence  as 
to  the  powers  of  the  president  and  what  his  duties 
are. 

Trial  Examiner  Riemer:  Overruled.  Read  the 
question. 

(Thereupon  the  last  question  was  read  aloud 
by  the  reporter  as  hereinabove  recorded.) 

A.    Why,  yes. 

Mr.  Penfield:     No  further  questions. 

Trial  Examiner  Riemer:     Mr.  Merrill? 

Redirect  Examination 
By  Mr.  Merrill: 

Q.    Mr.  Henninger,  what  advantages  if  any  are 


928  National  Labor  Relations  Board 

(Testimony  of  C.  E.  Henninger.) 
there  with  respect  to  compensation  for  one  belong- 
ing to  the  Association? 

A.  Well,  there  is  quite  a  lot  of  advantage,  be- 
cause if  you  are  hurt  outside  of  the  Refinery,  that 
is  not  covered  by  state  compensation,  the  Associa- 
tion pays. 

If  you  are  sick  and  can't  work,  or  off  for  a  cer- 
tain number  of  days,  the  Association  pays. 

Q.  Those  privileges  and  advantages  are  addi- 
tional, are  they  not,  to  such  as  may  have  to  do  with 
labor  bargaining  and  things  of  that  sort? 

A.    Yes,  sir. 

Q.  Did  you  ever  take  any  part  in  any  labor 
activities  of  the  Association,  or  was  your  interest 
in  the  Association  after  you  became  a  supervisory 
employee  confined  to  the  benefits?  [1325] 

A.     That  is  right. 

Q.    What  is  the  fact? 

A.     I  was  only  interested  in  the  benefits. 

Q.  When  other  matters  were  discussed,  did  you 
remain  or  did  you  leave  the  meetings? 

A.  I  was  asked  to  leave  the  meetings.  I  didn't 
— I  wasn't  in  on  the  discussion  on  any  bargaining 
between  the  company  and  the  Association. 

Q.  When  were  you  asked  to  leave  the  meeting 
under  those  circumstances? 

A.  When  the  contract  was  drew  up  and  dis- 
cussed and  voted  on  June  1  a  year  ago. 

Q.    And  did  you  leave?  A.    Yes,  sir. 

Q.  Did  you  take  any  part  in  any  bargaining  or 
discussion  of  any  bargaining  on  wages,  or  condi- 
tions of  the  employees?  A.    No,  sir. 
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Q.  Or  were  you  ever  present  when  such  was 
discussed  at  the  Association?  A.     No,  sir. 

Q.  And  has  that  been  the  fact  ever  since  you 
became  a  supervisory  employee?  A.     Yes,  sir. 

Q.  Now,  I  believe  that  some  of  the  truckdrivers 
were  stationed  at  Ogden  on  the  13th  or  14th  of 
November,  1941,  were  they  not?  [1326] 

A.     Yes,  sir. 

Q.  How  were  they  handled — I  mean  to  say,  how 
was  information  sent  to  them  of  their  discharge? 

A.     Of  their  discharge?     I  don't  know. 

Q.     Were  they  deadheaded  back? 

A.  They  were  notified  by  telephone  to  deadhead 
back  to  the  refinery,  yes,  sir. 

Q.  Then  after  they  had  headed  back,  the  infor- 
mation touching  the  discharges  was  imparted  to 
them,  is  that  the  fact?  A.     I  suppose  so. 

Q.     You  say  that  you  didn't  handle  that? 

A.     No,  sir. 

Mr.  Merrill:     I  see.     That  is  all. 

Recross  Examination 
By  Mr.  Penfield: 

Q.  Mr.  Henninger,  with  respect  to  this  meeting 
of  February,  1942,  you  suggested,  did  you  not,  to 
Mr.  Carlson,  that  he  run  for  the  position  of  secre- 
tary and  you  would  back  him  in  that  position? 

A.     I  was  on  the  nominating  committee  yes,  sir. 

Q.     You  were  on  the  nominating  committee? 

A.    Yes,  sir. 

Q.    Did  you  actually  nominate  Mr.  Carlson? 

A.    I  don't  know  whether  I  did  or  not. 
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Q.     You  voted  at  that  election,  did  you  not? 

A.     I  might  have  voted  on  the  officers,  yes,  sir. 

[1327] 

Mr.  Penfield:     I  believe  that  is  all. 

Mr.  Merrill :     I  believe  that  is  all. 

Q.  (Trial  Examiner  Riemer)  :  Mr.  Henninger, 
I  don't  know  whether  this  has  been  asked  or  not. 
You  work  for  the  Idaho  Refining  Company? 

A.    Yes,  sir. 

Q.     Who  pays  your  salary? 

A.     Western  Gateway. 

Q.     Your  salary  is  paid  by  Western  Gateway? 

A.    Yes,  sir. 

Q.     Whom  do  you  work  for? 

A.  Well,  I  am  under  the  supervision  of  the 
Idaho  Refining  Company. 

Q.     Who  is  your  supervisor? 

A.     Mr.  Gilbert  Moyle 

Q.     Do  you  take  orders  from  him? 

A.    Yes,  sir. 

Q.  But  your  salary  is  paid  by  the  Western 
Gateway?  A.    Yes,  sir. 

Q.  Do  you  hire  employees  for  the  Idaho  Refining 
Company  ? 

A.  They  are  on  the  Western  Gateway  payroll, 
too. 

Q.  Is  the  loading  dock  on  the  Western  Gate- 
way payroll? 

A.  The  men  are  paid,  but  the  loading  dock  be- 
longs to  the  refinery. 
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Q.     You  hired  R.  E.  Miller  as    a    truckdriver  ? 

[1328] 

A.     Yes,  sir. 

Q.     To  work  for  whom? 

A.     The  Idaho  Refining  Company. 

Q.  Have  you  ever  discharged  any  employees  of 
the  Idaho  Refining  Company? 

A.  Yes,  sir — that  is,  men  who  were  on  my  pay- 
roll, understand. 

Q.  When  you  offered  jobs  to  Evans,  Whitesides, 
and  the  others,  was  that  offer  of  a  job  to  them  as 
a  new  employee? 

A.  Well,  may  I  explain  why  I  offered  the  job 
to  these  drivers? 

Q.  No,  I  am  not  interested  in  that.  I  think 
that  is  pretty  clear.  You  needed  men  on  the  load- 
ing dock,  and  you  offered  positions  to  these  people 
and  they  refused  for  one  reason  or  another.  What 
I  am  interested  in  knowing  is  this,  Mr.  Henninger, 
when  you  offered  jobs  to  these  men,  did  you  say 
that  the  job  would  carry  with  it  any  seniority 
rights?  A.     Oh,  no. 

Q.     Or  other  privileges? 


A 

Q 

A 

Q 

A 

Q 

A 
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No,  absolutely  not. 

They  would  come  in  as  new  employees? 

Yes,  sir. 

That  is  all  I  wanted  to  know. 

Yes,  sir. 

Brower  did  accept  a  job,  didn't  he? 

Yes,  sir. 

He  went  to  work  on  the  loading  dock  about 


December  20,  1941?  [1329]  A.    Yes,  sir. 
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Q.    Who  paid  Ms  salary? 

A.    Western  Gateway. 

Q.    Western  Gateway?  A.    Yes,  sir. 

Q.  Isn't  it  correct  that  if  Evans  and  Cornia  and 
Miller  and  the  others  had  accepted  the  jobs  that 
you  offered  them,  their  salaries,  too,  would  have 
been  paid  by  Western  Gateway?  A.    Yes,  sir. 

Q.  You  started  to  work  on, — for  the  Idaho  Re- 
fining Company  in  June,  1938?  A.     Yes,  sir. 

Q.    And  came  up  from  Texas? 

A.    Yes,  sir. 

Q.     As  a  treater?  A.    Yes,  sir. 

Q.  And  you  worked  on  that  job  until  about 
June,  1939? 

A.  I  think  that  is  correct.  There  is  about  a 
year,  I  think,  I  worked  as  a  treater. 

Q.  Were  you  president  of  the  Association  the 
year  that  you  worked  as  a  treater? 

A.  I  think  possibly  that  it  would  probably  lap 
over  from  then,  from  the  time  I  was  a  treater  until 
I  was  on  the  loading  dock,  I  am  not  sure  about 
that. 

Q.  Then  you  became  foreman  of  the  loading 
dock  about  June,  [1330]  1939?  A.     Yes. 

Q.  So  it  is  possible  that  you  were  president  of 
the  Association  during  the  year  that  you  were  fore- 
man of  the  loading  dock? 

A.  Well,  I  can't  answer  that.  That  is  one  thing 
that  I  forgot  to  look  up. 

Q.  Is  there  any  question  in  your  mind,  Mr. 
Henninger,  that  during  your  term  of  ofl&ce  as  presi- 
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dent  of  the  Association  you  were  either  foreman  of 
the  loading  dock  or  foreman  of  the  loading  dock 
in  charge  of  the  treaters  and  truck  dispatching? 

A.  No,  when  I  first  took  that  job  over,  the  truck 
dispatching  was  done  in  the  office.  I  later  acquired 
that. 

Q.     That  is  a  later  acquired  title? 

A.     Yes. 

Q.  Then  strike  the  truck  dispatcher  part  of  it, 
and  repeat  the  same  question,  is  there  any  ques- 
tion in  your  mind  that  during  your  term  of  office 
as  president  of  the  Association  you  were  either  fore- 
man of  the  loading  dock,  or  foreman  of  the  loading 
dock  and  in  charge  of  the  treaters? 

A.     I  think  that  is  correct.  [1331] 


GILBERT  MOYLE 

previously  sworn,  was  called  as  a  witness  by  and 
on  behalf  of  respondent,  and  further  testified  as 
follows : 

Trial  Examiner  Riemer:  You  are  Mr.  Gilbert 
Moyle  and  you  have  previously  been  sworn  and 
identified  ? 

The  Witness:     Yes. 

Direct  Examination 
By  Mr.  Merrill : 

Q.  When  did  you  commence  working  for  the 
Idaho   Refining   Company  ? 
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A.     March  1,  1938. 

Q.  And  are  you  still  working  for  that  com- 
pany? A.     Yes,  sir. 

Q.  March  1,  1938,  I  believe,  was  at  the  incep- 
tion of  the  company,  when  it  was  first  organized? 

A.     Yes,  sir. 

Q.  What  were  your  duties  when  you  commenced 
work? 

A.  To  organize  the  sales  department  and  the 
distributing  end  of  the  refinery  busines  in  Idaho. 

[1332] 

Q.  Having  then  to  do  wholly  with  the  sale  of 
the  products  of  the  company?  A.     Yes,  sir. 

Q.  How  long  did  you  continue  in  that  employ- 
ment? 

A.     Until  the  fall  of  1939. 

Q.  And  in  the  fall  of  1939,  what  change,  if  any, 
was  made? 

A.     They  made  me  general  manager. 

Q.  Have  you  been  general  manager  of  the  plant 
there  since  the  fall  of  1939?  A.    Yes.  [1333] 

Q.  Now,  did  you  ever  have  any  dealings  or  con- 
tacts with  the  Association?  A.     Yes,  sir. 

Q.     In  what  way,  Mr.  Moyle? 

A.  In  reference  to  their  wage  scale  and  working 
conditions. 

Q.  Before  we  get  to  that,  were  there  ever  any 
meetings  arranged  with  you  by  any  of  the  com- 
mittees of  the  Association?  A.     Yes,  sir. 

Q.     What  committees? 

A.     A  committee  appointed  I  suppose  by  their 
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board  of  directors  or  officers  for  the  purpose  of 
contracting  with  the  refinery  [1335]  for  their  wages 
and  employment. 

Q.  Did  you  ever  have  any  meeting  with  any 
grievance  committee?  A.     Yes,  sir. 

Q.  State  whether  or  not  the  grievance  conunit- 
tee  communicated  with  you  in  writing  at  times  ? 

A.     They  did,  yes. 

Q.  When  these  communications  were  made  to 
you,  what  would  be  done? 

A.  Well,  we  would  consider  the  case  and  then 
report  back  to  the  committee  our  decision. 

Q.  I  hand  to  you  what  has  been  marked  for 
identification  as  Respondent's  Exhibit  8.  What  is 
that,  if  you  know,  Mr.  Moyle? 

A.  That  is  a  letter  written  by  the  grievance 
committee  to  me,  findings  of  the  Grievance  Com- 
mittee justified 

Q.  You  don't  need  to  say  what  it  is,  but  signed 
by  whom? 

A.  Signed  by  the  committee,  Kay  Mills,  D,  W. 
Sutton,  and  S.  R.  Burkholder. 

Q.    Do  you  know  those  three  men? 

A.     Yes,  sir. 

Q.     What  were  they  doing  at  the  time  ? 

A.  Kay  Mills  worked  in  the  plant,  Mr.  Sutton 
worked  in  the  office,  and  Mr.  Burkholder  was  a 
truckdriver. 

Q.  Did  you  receive  this  communication  from  the 
committee?  A.     Yes,  sir.  • 

Q.     Did  you  act  upon  it?  [1336] 

A.    Yes,  sir. 
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Q.     What  are  squawk  sheets'? 

A.  They  are  sheets  that  drivers  make  out  giving 
information  to  the  shop  foreman  as  to  the  condi- 
tion of  the  trucks  when  they  are  brought  in, 
whether  they  need  any  repairs  or  service. 

Q.  Is  that  the  practice  followed  in  your  com- 
pany now?  A.     Yes,  sir. 

Q.  State  whether  or  not  that  practice  has  any- 
thing to  do  with  this  particular  letter "? 

A.     It  has. 

Q.     What? 

A.  At  that  time,  the  drivers  were  complaining 
to  me  that  on  reporting  the  difficulties  of  their 
trips,  that  at  times  it  wasn't  completely  followed 
out,  and  we  instituted  a  system  of  having  the  driv- 
ers put  in  writing  what  they  wanted — what  was 
necessary  to  do  to  the  truck  before  it  could  go 
out  again. 

Q.     Was  that  the  result  of  this  letter? 

A.     Yes,  I  think  that  it  was.  [1337] 

Q.  (Mr.  Merrill,  continuing)  Mr.  Moyle,  do 
you  know  when  that  letter.  Exhibit  8,  was  de- 
livered to  you? 

A.  The  exact  date  would  be  rather  difficult  for 
me  to  state. 

Q.  It  is  not  dated — give  us  the  approximate 
time? 

A.  To  the  best  of  my  recollection,  I  would 
say  that  that  was  delivered  to  me  either  in  Febru- 
ary of  1941  or  the  late  fall  of  1940. 

Q.     1940  or  1941? 

A.     1940  or  the  early  part  of  1941. 
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Q.  State  whether  or  not  it  was  delivered  to 
you  in  person"?  A.     It  was. 

Q.     By  whom? 

A.  I  think  that  there  were  two  or  three  of  the 
committee  presented  that  letter  to  me  together. 

Q.     You  mean  either  two  or  three  that  signed  it? 

A.     Yes,  sir. 

Q.     Do  you  know  their  signatures'? 

A.  I  think — Mills'  signature  is  more  familiar  to 
me  -than  the  others. 

Q.  State  whether  or  not  those  three  men  were 
in  the  employ  of  the  Idaho  Eefining  Company  at 
the  time  that  this  letter  was  delivered  to  you? 

A.     They  were. 

Mr.  Merrill:     We  offer  it.  [1339] 

Trial  Examiner  Riemer:     The  same  objection. 

Mr.  Penfield:  Well,  I  don't  think  that  it  is  ma- 
terial, anyway. 

Trial  Examiner  Riemer:  Mr.  Moyle,  I  am 
troubled  about  the  date — was  Babe  Kelso  a  driver 
discharged  ? 

The  Witness:     Yes,  sir. 

Trial  Examiner  Riemer :     For  an  accident  ? 

The  Witness :     Yes,  he  had  a  wreck. 

Q.  (Trial  Examiner  Riemer)  :  Do  you  know 
when  that  wreck  occurred  ? 

A.  I  think  that  we  could  establish  that  date,  yes, 
sir.     It  is  difficult  to  state  that  offhand. 

Q.     Do  you  have  any  recollection  of  it  now? 

A.  My  recollection  w^ould  be  possibly  a  week  be- 
fore that  letter  was  written.     I  know  that  it  was 
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immediately  brought  to  the  attention  of  the  Em- 
ployees Association  and  the  committee  met  with  me. 
Trial   Examiner   Riemer:     It   may   be   admitted 
and  marked  in  evidence  as  Respondent's  Exhibit  8. 
(Whereupon   the   document   hereinabove   re- 
ferred to  was  marked  and  received  in  evidence 
as  Respondent's  Exhibit  No.  8.) 

RESPONDENT'S  EXHIBIT  No.  8 

To  Mr.  Gilbert  Moyle,  General  Manager 
Idaho  Refining  Company 

We,  the  undersigned  grievance  committee,  find  the 
Company  justified  in  the  action  they  have  taken  in 
regard  to  Babe  Kelso,  driver.  We  do  find,  however, 
that  there  is  a  great  deal  of  misunderstanding  be- 
tween drivers  and  shopmen,  and  we  feel  that  by 
having  a  check-sheet,  the  drivers  can  put  in  writing 
the  condition  of  their  trucks  when  brought  in.  We 
also  suggest  a  check  card  from  the  shop  showing  the 
truck  has  been  serviced  and  repaired  and  is  in  con- 
dition to  run. 

We  find  that  trucks  are  in  need  of  horns,  and  fog 
lights.  We  feel  that  this  is  good  for  both  Company 
and  drivers,  and  that  brakes,  lights  and  horns  are 
very  good  insurance  policies. 

We  feel  that  a  meeting  of  drivers  and  shopmen  is 
necessary  once  a  month  so  they  can  talk  over  mat- 
ters that  would  be  conducive  to  better  cooperation. 
KAY  MILLS, 
D.  W.  SUTTON, 
S.  R.  PAT  BURKHOLDER. 
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Q.  (Mr.  Merrill)  :  Kelso  had  been  discharged 
prior  to  the  time  that  this  letter  had  been  written  to 
you,  of  course?  A.     Yes,  sir. 

Q.  And  you  recall  the  fact  that  he  was  dis- 
charged'? A.     Yes,  sir.  [1340] 

Q.  Now,  you  mentioned  some  contract  covering 
wages  that  you  had  with  the  Association? 

A.     Yes,  sir. 

Q.  Will  you  explain  how  the  matter  was  pre- 
sented to  you — the  first  contract? 

A.     The  contract  of  June  1,  1941? 

Q.  Was  that  the  first  written  contract  that  you 
had  touching  wages  ?  A.     Yes,  sir. 

Q.  Explain  how  it  was  presented  to  you,  and 
how  you  acted  upon  it? 

A.  A  committee  from  the  Employees  Association 
presented  us  through  their  superintendent  with  a 
proposed  wage  agreement.  We  considered  this 
agreement  and  made  recommendations  as  to  the 
rate  of  pay  back  to  the  committee  for  the  Association 
to  consider. 

Q.     And  then  what  was  done  ? 

A.  They  considered  it  and  had  their  committee 
sign  the  agreement. 

Q.  What,  if  anything,  did  you  have  to  do,  or  the 
company  have  to  do  with  the  preparation  of  that 
agreement?  A.     Absolutely  nothing. 

Q.     Do  you  know  who  prepared  the  statement? 

A.     I  do  not. 

Q.     Who  presented  the  agreement  to  you  ?  [1341] 
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A.  I  think  that  the  agreement  was  presented  to 
me  by  Mr.  Peters. 

Q.  I  believe  that  you  did  not  sign  the  first  agree- 
ment? A.     I  think  that  that  is  correct. 

Q.  What  did  you  do  with  the  agreement  after  it 
had  been  presented  to  you,  did  you  present  it  to  the 
officers  of  the  company  ? 

A.     It  was  made  the  topic  of  discussion,  yes. 

Q.     And  presented  to  the  officials  who  did  sign  it  ? 

A.     Yes. 

Trial  Examiner  Riemer:     Off  the  record. 
(Discussion  off  the  record.) 

Trial  Examiner  Riemer:     On  the  record. 

Q.  (Mr.  Merrill)  :  Mr.  Moyle,  in  what  manner 
was  the  request  for  a  change  in  wages  presented  to 
you  by  the  committee  of  the  Association? 

A.  It  was  a  list  of  the  employees  and  the  wages 
that  they  were  receiving  and  the  wages  that  they 
wanted. 

Q.  Was  that  submitted  with  the  agreement  or 
before  the  agreement? 

A.     That  was  submitted  before  the  agreement. 

Q.  Now,  after  you  had  received  that  list  and 
those  changes  that  the  employees  desired  and  which 
the  employees  requested,  what  did  you  do? 

A.  We  took  the  matter  up  with  our  superintend- 
ent and  other  [1342]  officers  and  gave  them  the 
wage  scale  that  we  proposed. 

Q.  Was  the  proposed  wage  scale  that  you  sub- 
mitted to  them  a  change  in  the  wages  that  they  had 
theretofore  been  receiving? 
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A.     It  was  an  increase,  yes,  sir. 

Q.     How  did  the  increase  which  you  submitted 
compare  with  the  increase  which  they  requested? 

A.     We  more  than  met  the  increase  halfway. 

Q.     More  than  halfway?  A.     Yes,  sir, 

Q.  Did  you  go  the  full  limit  with  any  of  the  re- 
quested increases,  if  you  recall  1 

A.     Yes,  we  did. 

Q.     In  what  respect  ? 

A.  I  think  that  our  welder — I  am  not  right  posi- 
tive, it  is  kind  of  hard  to  recall  those  exact  prices, 
but  I  am  certain  that  there  was  one  or  two  on  this 
list  that  we  gave  the  suggested  wage  scale  of  the 
Association.  However,  in  most  cases  we  submitted 
a  wage  scale  we  thought  was  fair. 

Q.  After  you  had  submitted  this  proposal  cover- 
ing wages,  which  was  a  counter  to  their  proposal, 
what  was  then  done? 

A.  They  presented  us  with  an  agreement  em- 
bodying in  the  agreement  the  suggested  wage  scale 
that  we  had  submitted. 

Q.  Was  that  the  agreement  that  was  then  later 
signed?  A.     Yes,  sir. 

Q.  And  I  believe  that  you  said  that  you  did  not 
know  who  prepar-  [1343]  ed  that  agreement  ? 

A.     I  certainly  did  not. 

Q.  Then  were  the  wages  increased  in  accordance 
with  that  agreement?  A.     Yes,  sir. 

Q.  How  long  did  that  agreement  remain  in 
effect?  A.     Until  June  1,  1942. 

Q.     Over  what  period  of  time  was  that? 
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A.     One  year. 

Q.  What  then  occurred,  if  anything,  with  refer- 
ence to  wages  % 

A.  About  May  20,  the  Committee  met  again  wdth 
me  and  asked  me  to  consider  the  wage  agreement 
situation  for  the  coming  year.  They  had  with  them 
a  sheet,  listing  all  of  their  employees  and  the  sug- 
gested wage  scale  that  they  thought  should  be  used 
for  the  coming  year. 

Q.     And  what  was  done  when  that  was  submitted? 

A.  I  took  it  up  again  with  our  superintendent, 
and  with  other  officials,  such  as  Henry  Moyle  and 
Dr.  Leslie,  and  we  concluded  to  submit  the  wage 
scale  which  I  did. 

Q.     Did  you  take  it  up  with  Mr.  Sheets'? 

A.     Yes,  sir. 

Q.     He  was  the  president  of  the  company? 

A.     Yes,  sir. 

Q.  Did  you  make  a  counter-proposal  at  that 
time? 

A.  Yes.  The  counter  proposal  was  about  as  I 
suggested.  We  met  [1344]  this  price  increase  bet- 
ter than  50  per  cent,  with  this  recommendation,  that 
we  knew  the  cost  of  living  was  going  up  and  the 
things  were  changing  rapidly,  and  I  suggested  to 
the  committee  that  we  make  this  agreement  for  six 
months  rather  than  for  a  full  year,  that  at  the  end 
of  six  months,  they  might  want  to  submit  a  new 
wage  scale  which  would  conform  with  the  high  cost 
of  living  which  was  advancing  rapidly. 
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Q.     What  was  the  result  of  that  suggestion  ? 

A.  They  took  it  very  kindly  and  accepted  our 
suggested  wage  scale. 

Q.  Did  they  adopt  your  suggestion  touching  the 
time  of  the  contract  ?  A.    They  did,  six  months. 

Q.     I  believe  you  then  signed  this  later  contract? 

A.     I  did. 

Q.  After  you  had  submitted  to  the  committee 
this  proposal,  was  a  contract  thereafter  presented? 

A.     Yes,  sir. 

Q.  Did  you  have  anything  to  do  with  the  drafting 
of  that  contract?  A.     No,  sir. 

Q.     Do  you  know  who  did  draft  it? 

A.     No,  sir. 

Q.  Did  the  contract  that  was  submitted  to  you 
contain  the  wage  increase  that  was  contained  in 
your  submission  ?  [1345]  A.     Yes,  sir. 

Q.  Who  was  it  that  served  on  the  first  committee 
that  presented  to  you  the  wage  schedule  in  1941 — 
June,  1941? 

A.  My  recollection,  there  was  John  Anderson,  K. 
Mills,  and  I  think  that  there  were  four  on  that  com- 
mittee— I  can't  just  ofQiand  remember  the  other 
two  members. 

Q.  Who  were  on  the  committee  that  submitted 
the  proposal  to  you  in  June,  1942? 

A.  Mr.  Peters  brought  the  information  in  to  me 
— the  president,  I  think. 

Q.     Of  the  Association  at  that  time? 

A.    Yes,  sir. 
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Q.     Now,  on  the  first  agreement  submitted  to  you, 
and  which  was  signed  by  the  company,  I  observe 
that  the  truckdrivers  are  not  listed,  while  they  are 
listed  on  the  second  agreement,  is  that  the  fact  ? 
A.     That  is  correct. 
Q.     Will  you  explain  that? 

A.  We  made  our  arrangements  with  the  truck- 
drivers  previous  to  June  1,  which  was  satisfactory 
with  the  truckdrivers  and  complied  with  their 
wishes.  [1346] 

Q.  Now,  do  you  know  a  man  by  the  name  of 
Thomas  Brandt  *?  A.     Yes. 

Q.  When  did  you  first  become  acquainted  with 
him?  [1352] 

A.  My  first  real  contact  with  Mr.  Brandt  was 
in  the  summer  of  1939. 

Q.  Was  that  before  or  after  a  meeting  on  the 
Refining  Company  property  at  which  Mr.  Rosqvist 
and  Mr.  Brandt  were  present  ? 

A.     Well,  I  am  not  certain  of  that  date. 

Q.     Whether  it  was 

A.  Before  or  after.  I  know  that  Mr.  Brandt 
called  me  in  August  of  1939. 

Q.     What  was  the  purpose  of  the  call? 
A.     Mr.  Brandt  said  that  he  understood  that  we 
were  doing  some  new  constructing  at  the  plant,  and 
wanted  to  talk  to  me,  and  I  said  "Fine,  come  on 
out." 

Q.     Did  he  come? 

A.     He  came  out  immediately. 

Q.    What  was  the  conversation  about? 
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A.  He  asked  me  about  the  construction  that  we 
were  going  to  do,  and  within  a  very  few  minutes, 
w^e  agreed  that  any  new  construction  at  the  plant, 
that  he  would  allow  the  union  craftsmen  of  Pocatello 
to  do  it  and  work  alongside  our  employees. 

Q.     What  was  done  by  way  of  following  that  up  ? 

A.  That  was  followed  up  immediately,  and  we 
hired  bricklayers  and  so  forth  at  the  plant  to  con- 
struct the  work  that  we  had  under  consideration. 

Q.  What  was  the  understanding  with  reference 
to  future  construction?  [1353] 

A.  We  also  agreed  with  Mr.  Brandt  at  that  time 
that  any  future  construction,  new  construction,  we 
would  let  the  union  craftsmen  do  it. 

Q.     That  would  be  strictly  a  union  job? 

A.     Yes,  sir. 

Q.  What  did  you  do  in  response  to  that  under- 
standing, on  new  construction  thereafter? 

A.  Well,  we  had  one  piece  of  construction  there, 
an  aspiialt  plant,  we  spent  $60,000  on, 

Q.     How  was  that  constructed? 

A.     That  was  constructed  all  by  union  labor. 

Q.     And  next  ? 

A.  We  constructed  a  third  boiler  and  boiler 
house  in  addition  to  our  steam  capacity  at  the  plant 
that  was  all  done 

Q.     What  was  the  size  of  that  construction  work? 

A.  That  is  quite  a  large  construction  job.  It  is 
around  150  or  200  h.p.  boiler,  and  my  recollection  is 
that  that  job  probably  cost  seven,  eight  or  nine  thou- 
sand dollars. 
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Q.     State  whether  or  not  that  was  a  union  job? 

A.     It  was. 

Q.     Now,  next?  A.     We  constructed 

Q.  That  is,  eight  or  nine  thousand  dollars  was 
the  cost  of  the  construction  outside  of  the  purchase 
of  the  boiler,  I  understand  ?  [1354] 

A.  No,  it  didn't  run  quite  that  high,  as  far  as 
labor  cost  was  concerned. 

Q.  What  would  be  your  judgment  as  to  the  labor 
cost?  A.    Well,  our  records  would 

Q,     Well,  your  best  estimate? 

A.     AVell,  several  thousand  dollars  involved. 

Q.    All  right,  take  the  next  one. 

A.  Built  an  addition, — we  built  an  addition  be- 
tween the  two  main  furnaces,  and  that  was  likewise 
done  by  union  labor  craftsmen. 

Q.     What  was  that  addition  called  ? 

A.  I  have  always  called  it  a  super  heater — it  is 
an  additional  furnace,  is  what  it  is,  to  the  two 
furnaces  that  we  have. 

Q.     What  else  was  done  ? 

A.     Well,  we  had  various  small  jobs. 

Q.  Directing  your  attention  to  the  office  building, 
do  you  recall  in  addition  to  the  office  building? 

A.  Yes,  we  spent  between  two  and  three  thou- 
sand dollars  on  the  office  building  which  was  built 
by  union  labor.     That  was  in  1941. 

Q.  Now,  what  was  the  understanding  with  Mr. 
Brandt,  if  any,  touching  normal  repairs  and  neces- 
sarv  substitutions? 
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A.  Mr.  Brandt  agreed  with  me  that  we  would  do 
our  own  normal  repairs  and  maintenance  with  our 
own  crew,  without  any  interference  from  the  Local 
Unions  here. 

Q.  Now,  when  these  repairs  were  being  made, 
it  is  a  fact,  is  it  not,  that  the  Idaho  Refining  Com- 
pany's employees  were  working  [1355]  there  over 
an  extended  period  of  time? 

A.  They  were  working  right  together  all  the 
time. 

Q.     With  whom? 

A.     With  the  union  craftsmen. 

Q.  Did  Mr.  Brandt  ever  say  anything  to  you 
with  regard  to  the  truckdrivers  at  that  time? 

A.     No,  sir. 

Q.     Was  any  mention  made  of  them? 

A.     Never  a  word. 

Q.  Now,  Mr.  Moyle,  have  you  personally  dis- 
cussed with  any,  or  asked  any  prospective  employee, 
whether  or  not  he  belonged  to  a  labor  union? 

A.     No,  sir. 

Q.  Have  you  ever  discussed  labor  unionism  with 
the  employees  individually?  A.     No,  sir. 

Q.  Have  you  ever  discussed  it  with  them  collec- 
tively at  any  time  ?  A.     No,  sir. 

Q.  Wliat  has  been  your  attitude  in  the  plant 
there  and  as  manager  of  the  plant,  with  respect 
to  labor  unionism? 

A.  Well,  I  think  that  it  has  been  very  fair.  We 
have  attempted  to  get  along  with  them  and  work 
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with  them  and  it  was  perfectly  all  right  with  me, 

whether  they  were  union  or  non-union. 

Q.     Did  it  make  any  difference  whatever  whether 
they  were  union  or  non-union?  [1356] 

A.     No,  I  have  attempted  to  hold  the  good-will  of 
the  people  of  this  town. 

Q.    What  has  been  the  attitude  as  to  what  the 
employees  could  do,  belong  to  a  union  or  what  % 
A.     Suit  themselves. 

Q.     Have  you  ever  advised  them  to  that  effect? 
A.     I  never  advised  them  either  one  way  or  the 
other.  [1357] 

Q.  Where  were  these  accidents  with  respect  to 
the  items  of  property  covered,  with  the  larger 
trucks,  or  with  the  automobiles  or  with  the  smaller 
units  % 

A.  Oh,  I  would  say  95  per  cent,  of  our  losses 
were  with  our  transports.  I  think  that  a  record 
introduced  here  will  show  that  exactly. 

Q.     Yes.     Where  were  these  transports  used? 
A.     They  were  used  to  transport  gasoline  from 
our  refinery  to  our  customers,  from  the  river  to  the 
bulk  plants,  and  from  Salt  Lake  here  and  here  to 
Salt  Lake. 

Q.    Were  they  the  units  driven  by  these  truck- 
drivers?  A.    Yes,  sir. 

Q.     Did  you  ever  make  any  observation  touching 
the  speed  of  these  transports  upon  the  highway? 

A.     Well,  I  drove  every  year  about  sixty  or  sev- 
enty thousand  miles. 
Q.     Yourself? 
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A.  Yes,  in  my  own  car,  and  I  naturally  would 
come  across  a  truck  driver  about  every  four  or  five 
hours  a  day,  and  without  exception,  I  can  say  that 
they  were  exceeding  the  speed  which  we  had  asked 
them  to  please  not  do. 

Q.     Then  what  did  you  do  with  them? 

A.  I  would  take  it  up  with  their  foreman,  and 
tell  them  that  their  speed  had  to  be  cut  down,  that 
they  were  not  only  endangering  lives  and  property, 
but  were  making  short  lived  the  life  of  [1362]  our 
trucks ;  they  were  cutting  down  the  mileage  that  was 
in  the  trucks. 

Q.  Did  you  discuss  that  yourself  with  the  truck- 
drivers  ?  A.     Yes. 

Q.     What  response  did  you  get? 

A.  Well,  I  think  that  our  record  speaks  for 
itself, — not  too  good. 

Q.  To  what  do  you  attribute  this  speed, — why 
did  they  engage  in  it,  if  you  know? 

A.  Well,  there  were  several  reasons.  The  drivers 
were  anxious  to  put  in  as  many  hours  as  possible, 
and  naturally,  if  they  w^ere  delayed  along  the  way, 
or  took  time  out  at  hamburger  stands,  or  visiting, 
they  would  make  that  time  up. 

Q.  Do  you  know  of  accidents  that  were  caused 
by  speed?  A.    Yes,  sir. 

Q.     State  some  of  them? 

A.  I  think  most  every  accident  we  had  was 
caused  by  speed — poor  calculation  of  the  speed  that 
they  were  driving. 
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Q.  Now,  did  you  receive  a  telegram  dated  No- 
vember 10,  1941,  from  these  insurance  companies'? 

A.     Yes,  sir. 

Q.  Is  that  the  telegram  that  has  been  introduced 
in  evidence  as  Board 's  Exhibit  22,  which  I  now  hand 
you?  A.     Yes,  this  is  the  telegram. 

Q.  What  did  you  do  when  you  received  that 
telegram?  [1363]  A.     We  immediately 

Q.     Don't  say  "we". 

A.     Idaho  Refining  Company. 

Trial  Examiner  Riemer:  When  did  you  receive 
it,  first? 

The  Witness :  We  received  that  telegram  on  No- 
vember 10. 

Q.  (Mr.  Merrill) :  Whom  do  you  mean  by 
"we";  did  not  you  yourself  receive  the  telegram? 

A.    Yes. 

Q.     What  did  you  do? 

A.     I  immediately  showed  it  to  Mr.  Copening. 

Q.     Then  what  did  you  do? 

A.  We  both  immediately  started  to  look  for  new 
insurance. 

Q.     Individually,  or  collectively? 

A.     Collectively  and  individually. 

Q.     What  did  you  do  personally? 

A.  Naturally  I  had  to  call  Salt  Lake,  and  noti- 
fied the  president,  which  he  had  warned  me  before 
that  it  was  coming.     It  wasn't  a  complete  surprise. 

Q.  Did  you  call  Gilbert  Sheets,  the  president  of 
the  company?  A.     Yes. 

Q.  What  is  the  fact  as  to  whether  or  not  you  read 
him  the  telegram,  or  merely  quoted  the  contents? 
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A.     I  read  him  the  telegram. 

Q.     Then  what  did  you  do? 

A.  I  thought  that  we  had  better  get  busy  and  get 
this  [1364]  insurance.  We  had  orders  to  go  out 
and  7  days  was  a  mighty  short  time  to  get  set  up 
again. 

Q.  What  was  the  fact  as  to  whether  or  not  you 
could  operate  without  insurance'? 

A.     We  could  not  operate  without  insurance. 

Q.     Why? 

A.  We  were  not  financially  able  to  operate  and 
carry  it  ourselves,  and  the  Interstate  Commerce 
Commission  rulings  would  not  allow  us  to  operate 
without  it. 

Q.  What  was  the  next  thing  that  you  did  after 
talking  with  Mr.  Sheets  in  connection  with  this 
information  in  the  telegram? 

A.  We  contacted  Mr.  Turner  here  in  Pocatello, 
and  told  him  of  our  situation,  and  of  course  he 
knew  it. 

Q.    What  did  he  say? 

A.  He  said  that  it  looked  tough  to  him,  that  he 
doubted  if  he  could  help  us  at  all.  He  certainly 
could  not  with  the  companies  that  he  was  repre- 
senting. 

Q.     At  that  time,  where  was  Henry  D.  Moyle  ? 

A.  In  Salt  Lake — no,  I  think  Henry  D.  Moyle 
was  in  San  Francisco. 

Q.  Do  you  know  when  he  returned  from  San 
Francisco  ? 
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A.     I  think  that  he  returned  from   San   Fran- 
cisco about  the  12th. 

Q.     The  12th A.     Of  November,  1941. 

Q.  At  that  time,  what  position  did  Henry  D. 
Moyle  hold  with  the  [1365]  company? 

A.     Vice-president. 

Q.     What  other  position?  A.     And  counsel. 

Q.  When  did  you  communicate,  if  at  all,  with 
Henry  D.  Moyle? 

A.  Henry  D.  Moyle  came  up  to  the  plant  on  the 
13th. 

Q.     Of  November? 

A.     On  November  13,  1941. 

Q.  In  the  meantime,  between  the  time  that  you 
had  received  this  telegram  and  the  time  that  Henry 
D.  Moyle  came  up,  what,  if  anything,  had  you  done 
in  an  e:ffort  to. get  insurance? 

A.  Well,  we  had  called  several  people,  and  they 
were  working  on  submitting  the  policy  to  their 
companies 


Trial  Examiner  Riemer:  You  mean  insurance 
brokers  ? 

A.  (Continuing)  :  Yes,  insurance  brokers.  We 
called  Idaho  Falls,  Pocatello  and  Salt  Lake.  [1366] 

Q.  When  Henrry  D.  Moyle  came  up  on  the 
13th  of  November,  1941,  what  was  done  if  any- 
thing, with  reference  to  the  insurance  and  the  con- 
tents of  that  telegram? 

A.  Well,  Henry  discussed  with  me  the  fact  that 
he  had  taken  the  matter  up  with  Mr.  Sheets  and 
the  insurance  agents  in  Salt  Lake  had  contacted 
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him,  and  that  it  would  be  absolutely  necessary  to 

discharge  the  drivers. 

Q.  What  did  you  determine  to  do,  if  anything, 
then? 

A.  I  immediately  instructed  Mr.  Rice  to  make 
the  necessary  arrangements  to  discharge  the  drivers. 

Q.  Did  Henry  D.  Moyle  tell  you  that  at  the 
time  of  his  conversation,  what  determination  was 
arrived  at  with  the  president  of  the  company,  Mr. 
Sheets,  touching  discharge  of  the  drivers'? 

A.     Yes,  he  did. 

Q.  What,  if  anything,  did  you  say  with  refer- 
ence to  that  matter? 

A.  Well,  I  said  that  it  was  a  pretty  tough  j^rob- 
lem,  and  we  had  the  gasoline  to  go  out,  but  if  it 
was  absolutely  necessary,  there  would  be  nothing 
else  for  me  to  do. 

Q.     What  did  you  do?  [1367] 

A.  I  instructed  Mr.  Rice  to  discharge  the  drivers 
and  pay  them  off  as  they  came  in  off  the  runs, 
upon  completing  what  runs  they  were  on. 

Q.  What  day  was  it  that  you  gave  that  instruc- 
tion? 

A.  That  was  the  afternoon  of  the  13th  of  No- 
vember, 1941. 

Q.    When  was  that  perfected? 

A.  I  think  that  it  was  pretty  well  completed  on 
the  morning  of  the  14th  and  through  the  14th  of 
November,  1941. 

Q.     At  that  time,  did  you  know  whether  or  not 
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any  of  these  drivers  belonged  to  Local  440,  or  any 

other  outside  labor  union?  A.     No,  sir. 

Q.  Did  you  know  at  that  time  whether  or  not 
Archibald  belonged  to  a  labor  organization  or  had 
anything  to  do  with  respect  to  getting  members  for 
Local  440?  A.     No,  sir. 

Q.  Did  the  affiliation  of  these  drivers,  or  Archi- 
bald or  any  of  them,  with  any  outside  labor  organ- 
ization, have  anything  to  do  with  arriving  at  your 
conclusion?  A.     No,   sir. 

Q.     Was  it  in  any  sense  considered? 

A.     No,  sir. 

Q.     Was  it  known  by  you?  A.     No,  sir. 

Q.  So  far  as  you  know,  was  it  known  by  Mr. 
Moyle  or  Mr.  Sheets  or  any  other  officer  of  the 
company?  [1368] 

A.     I  am  sure  it  wasn't. 

Q.     Did  it  enter  into  the  picture  at  all? 

A.     It  did  not. 

Q.  Did  you  know  a  man  by  the  name  of  Wayne 
Douglas?  A.     Yes,  I  did. 

Q.    What  was  he  doing? 

A.     Wayne  Douglas  was  driving  a  unit  for  us. 

Q.  Do  you  know  of  an  accident  that  he  had 
about  that  time,  or  shortly  before? 

A.     Yes,  sir. 

Q.     Where  was  that  accident? 

A.     It  happened  at  Weiser,  Idaho. 

Q.     Did  you  talk  to  Douglas  about  it? 

A.     I  did  at  the  time,  yes. 

Q.    Did  you  go  to  Weiser? 
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A.  I  just  liapi^ened  to  be  in  Weiser.  As  a 
matter  of  fact,  I  was  in  Weiser  when  Wayne  pulled 
out  with  the  truck  for  Boise. 

Q.     Did  you  talk  with  him  ? 

A.  Well,  I  might  have  said  "hello",  at  that 
time. 

Q.     When  he  pulled  out  of  where,  for  Boise? 

A.     At  Baker,  Oregon,  going  to  Boise. 

Q.     Were  you  at  Baker?  A.     Yes. 

Q.  Yes,  you  said  when  he  pulled  out  of  Wei- 
ser  


A.  No,  he  left  Baker  at  the  time  when  I  was 
there,  going  to  [1369]  Boise  with  a  load  of  gaso- 
line. 

Q.     Then  when  did  you  get  to  Weiser? 

A.  It  was  several  hours  after  he  left  a  phone 
call  came  and  said  that  our  truck  had  cracked  up 
in  the  residence  section  of  Weiser. 

Q.     How  far  is  Baker  from  Weiser? 

A.  Oh,  offhand,  I  would  say  that  it  is  150  miles 
— no,  it  wouldn't  be  that  far — possibly  less  than 
100  miles. 

Q.  Now,  did  you  see  Wayne  Douglas  after  you 
arrived  at  Weiser? 

A.  I  went  over  to  Weiser,  and  was  immediately 
directed  to  the  wreck. 

Q.     Where  was  it? 

A.  The  wreck  was  right  in  the  middle  of  the 
town  of  Weiser  in  the  residence  section. 

Q.     How  did  the  equipment  appear  to  you? 
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A.  Well,  I  can't  understand  how  a  driver  could 
get  a  truck 

Q.  Well,  pardon  me.  What  was  the  appearance 
of  it? 

A.  The  equipment  was  upside  down,  smashed 
up  against  a  tree  right  in  the  residence  section. 

Q.     Was  there  a  crossroad  there? 

A.  Yes,  it  was  a  cross  street — it  was  a  residence 
section — it  was  split  by  blocks. 

Q.  But  at  the  point  of  the  wreck,  was  it  in  the 
middle  of  the  block,  or  at  a  cross  street?  [1370] 

A.  No,  he  had  made  the  turn  onto  the  cross 
street. 

Q.  What  else  did  you  observe  of  the  physical 
conditions  ? 

A.  Of  course,  the  gasoline  was  running  all  over 
the  town.  It  got  into  the  sewers.  They  were  afraid 
somebody  would  light  up  a  match,  and  if  so,  we 
would  have  had  the  whole  sewer  system  to  repair. 

Q.     Were  there  any  policemen  around? 

A.  Yes,  the  fire  department  patrolled  the  streets 
for  two  or  three  blocks  around. 

Q.     Did  you  talk  to  Douglas? 

A.  Yes,  I  did.  I  went  directly  from  the  wreck 
to  where  they  had  taken  him. 

Q.  What  did  he  say  as  to  how  the  accident 
occurred  ? 

A.  He  made  no  bones  about  saying  that  it  was 
just  fast,  reckless  driving. 

Q.     What  did  he  say  to  you  ? 

A.     That's  what  he  told  me,  when  I  asked  him. 
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I  said,  ''How  in  the  world  could  you  dump  a  truck 

up  in  the  middle  of  Weiser?" 

Q.     AVhat  did  he  say? 

A.     He  said  it  w^as  just  fast,  reckless  driving. 

Q.     Did  he  say  where  he  had  been? 

A.  I  said  to  Wayne,  "What  in  the  world  are 
you  doing  in  Weiser,  you  are  supposed  to  go 
through  to  Ontario",  and  he  said,  ''Gh,  I  have  a 
sister  and  a  girl  friend  here." 

Q.  Did  you  say  anything  about  the  discharge 
of  Douglas  at  that  [1371]  time? 

A.  When  I  left  the  house.  Earl  Stiff  was  with 
me,  I  said,  "Lay  him  off,  fire  him  right  now,  I  am 
through  with  such  driving." 

Q.     Explain  the  relationship  of  Stiff? 

A.  He  was  the  manager  for  us  at  Baker,  Gregon, 
with  our  truck  operation  from  the  Columbia  River 
into  the  Boise  area. 

Q.  What  was  the  relationship  between  Stiff  and 
the  truckdrivers  ? 

A.  Well,  Stiff  was  our  manager  there,  and  em- 
ployed the  truckdrivers  and  hired  and  fired  them 
at  his  will. 

Q.  What  was  the  relationship  between  the  Idaho 
Refining  Company  and  him  wdth  reference  to 
truckdrivers  ? 

A.  Mr.  Stiff  had  these  two  trucks  in  the  begin- 
ning, and  we  purchased  them.  We  gave  Mr.  Stiff 
stock  in  our  company  for  the  trucks. 

Q.  Was  there  a  period  of  time  when  Stiff  had 
control  over  them?  A.     Yes. 
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Q.     What  was  that? 

A.  The  period  was  from  October  10  approxi- 
mately, until  the  river  closed,  about  January  5  of 
1942. 

Q.  Then  he  had  the  power  to  control  Wayne 
Douglas  ? 

A.     Oh,  yes;  he  had  power  to  hire  and  fire  him. 

Q.  Was  Wayne  Douglas  discharged  by  Stiff,  if 
you  know?  A.    He  was. 

Q.     That  was  when?  [1372] 

A.  He  was  discharged  immediately  upon  Stiff's 
return  to  Baker. 

Q.    How  long  was  that  after  the  accident? 

A.  I  would  say  that  it  was  the  next  day  or 
two  days.  I  was  not  at  Baker  at  the  time  that 
he  discharged  him. 

Q.  (Trial  Examiner  Riemer)  :  When  was  this 
accident  at  Weiser? 

A.  To  the  best  of  my  knowledge,  the  accident, 
I  haven't  looked  it  up  on  our  records,  it  was  the 
20th  of  October. 

Q.  (Trial  Examiner  Riemer) :  And  Stiff  dis- 
charged Douglas? 

A.  I  wasn't  there.  It  is  my  miderstanding  that 
Stiff  did.  He  should  have  discharged  him  the  next 
day  if  he  followed  my  instructions. 

Q.  (Mr.  Merrill,  continuing) :  Did  you  later 
learn  that  he  was  re-employed? 

A.     Yes,  I  did  through  our  office,  at  Pocatello. 

Q.     When  did  you  get  that  information? 

A.     That  information  came  to  my  attention,  well, 
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I  would  say  that  it  was  somewhere  around  about 

the  16th  of  November — maybe  the  17th. 

Q.  After  the  other  truckdrivers  had  been  dis- 
charged? A.     Yes. 

Q.  What  did  you  do  when  the  matter  thus  came 
to  your  attention? 

A.  I  got  in  touch  with  Frank  Copening  and  told 
him  that  I  couldn't  understand  why  Wayne  Douglas 
was  back  on  our  payroll. 

Q.     Was  he  then  discharged  the  second  time? 

A.  I  think  that  finally  Mr.  Stiff  himself  con- 
cluded that  for  the  [1373]  best  of  the  service,  they 
let  him  go. 

Q.     Why  was  Wayne  Douglas  discharged? 

A.  I  think  that  it  was  because  of  this  wreck 
entirely. 

Q.  Did  his  discharge  have  any  connection  with 
the  discharge  of  the  other  truckdrivers  on  the  14th 
of  November?  A.     No,  sir. 

Q.  Did  you  know  a  man  by  the  name  of  Archi- 
bald? A.    Yes,  sir. 

Q.    How  long  have  you  known  him? 

A.  Well,  I  guess  that  I  knew  him  from  the  time 
that  he  started  work. 

Q.    Where  did  he  work? 

A.    He  worked  in  our  garage. 

Q.  Had  you  ever  observed  him  at  his  employ- 
ment? 

A.  Well,  when  I  am  in  town,  which  is  not  too 
often,  I  am  in  the  garage  at  least  once  or  twice 
a  day. 
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Q.  Were  any  complaints  made  to  you  touching 
the  conduct  of  Archibald? 

A.  Yes,  I  had  complaints  from  Brown  and  Mr. 
Rice  that  he  was  laying  off  too  often  and  had  been 
drinking. 

Q.     Whom  do  you  mean  by  Brown? 

A.  Brown  was  in  charge  while  Rice  was  out  of 
the  garage. 

Q.     Is  he  the  man  who  testified  here  yesterday? 

A.    Yes. 

Q.  What  did  you  do  with  reference  to  those 
complaints?  [1374] 

A.  I  told  Mr.  Rice  that  I  didn't  see  why  he 
put  up  with  him  any  longer. 

Q.    What  did  Rice  say? 

A.  Rice  said,  "As  soon  as  we  complete  the  work 
that  we  have  on  hand,  we  will  get  rid  of  him." 

Q.     When  did  Rice  say  that  to  you? 

A.  I  think  that  was  somewhere  around  the  first 
of  November. 

Q.  Did  you  have  any  conference  personally  with 
Archibald?  A.     No,  sir. 

Q.  Was  there  any  effort  made  on  his  part  to 
have  a  conference  with  you? 

A.  Yes,  he  called  me  one  day  from  the  shop  and 
said  that  he  would  like  to  see  me. 

I  said,  "I  am  busy,  and  I  guess  you  are,  why 
don't  you  come  in  after  4:30  or  five  o'clock  when 
I  am  not  busy?"  And  he  said  that  he  would,  and 
that  is  the  last  that  I  ever  heard  of  him. 

Q.     Did  he  come?  A.     No. 
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Q.  Did  you  ever  have  any  other  telephone  call 
from  him,  or  any  information  submitted  to  you 
by  any  office  employee  of  his  other  calls'? 

A.  No,  and  I  was  in  the  garage  continuously, 
probably  once  or  twice  a  day  after  that  while  I 
was  in  town. 

Q.     Thereafter?   [1375]  A.     Yes. 

Q.     Did  he  ever  approach  you 

A.  He  never  approached  me  at  all  about  the 
conference,  whatever. 

Q.  Did  you  have  any  information  of  any  union 
activity  engaged  in  by  Archibald? 

A.  No,  I  didn't  know  that  he  was  a  member  of 
a  union. 

Q.  Did  you  know  that  he  was  discharged — I 
mean  to  say  prior  to  his  discharge,  did  you  know 
that  he  was  to  be  discharged  at  any  particular 
time? 

A.  I  knew  that  he  was  going  to  be  discharged, 
yes,  from  about  the  first  of  November.  I  didn't 
know  that  he  was  going  to  be  discharged  on  the 
day  that  the  drivers  were  discharged. 

Q.     Who  did  the  discharging  of  Archibald? 

A.     Kermit  Rice. 

Q.  Did  you  know  of  the  incident  prior  to  its 
happening,  or  was  it  reported  to  you  after? 

A.     Reported  to  me  after. 

Q.     By  whom?  A.     By  Mr.   Rice. 

Q.  Now,  Mr.  Moyle,  do  you  recall  an  incident 
when  Mr.  Brandt  and  Mr.  Thompson  came  to  the 
refining  company  office  on  November  14,  1941? 
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A.     Yes,  sir. 

Q.     Had  you  seen  Mr.  Thompson  before  that  day  ? 

A.     I  don't  believe  that  I  ever  had.  [1376] 

Q.     Did  he  come  into  your  office? 

A.     No,  they  came  into  Mr.  Copening's  office. 

Q.  Were  you  and  Mr.  Copening  in  Mr.  Copen- 
ing's office  when  they  came  in?  A.    Yes. 

Q.    Relate  what  was  said  and  done? 

A.  I  said  nothing,  and  Mr.  Copening  said  to 
the  gentlemen,  "What  do  you  want?"  And  they 
said,  '*We  have  a  blank  contract  here  that  we  would 
like  to  have  you  look  at." 

Q.    Who  did  the  speaking? 

A.     I  think  that  it  was  Mr.  Brandt. 

Q.    What  did  Mr.  Copening  say  to  that? 

A.  He  took  the  piece  of  paper  and  read  the 
contents  of  it,  then  he  looked  up  and  said,  ''We  will 
be  very  glad  to  consider  this  and  I  will  take  it  up 
with  our  counsel  at  Salt  Lake." 

Q.  Did  Mr.  Brandt  make  any  comment  to  Mr. 
Copening  about  reading  that  at  your  leisure,  when- 
ever you  wanted  to? 

A.  I  think  that  he  did,  he  said  it  would  be  all 
right,  "We  would  like  a  meeting  with  you  later." 

Q.     Then  what  was  said,  if  anything? 

A.  Well,  I  think  that  it  was  agreed  upon  to 
meet  about  a  week  later. 

Q.     Then  what  occurred,  if  anything  ? 

A.     That  was  all.     They  left. 

Q.     Was  there  a  subsequent  meeting?  [1377] 
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A.  Yes,  this  meeting  occurred  later  with  Mr. 
Rosqvist,  Mr.  Evans  and  Mr.  Brandt. 

Q.     Where  did  it  occur? 

A.     That  occurred  in  the  company  office. 

Q.  Do  you  remember  the  date — could  it  have 
been  November  21,  1941? 

A.     I  think  that  was  about  the  time,  yes. 

Q.  Now,  I  want  to  go  back  to  the  meeting  of 
November  14,  at  the  time  Mr.  Brandt  and  Mr. 
Thompson  came  into  the  office,  had  the  truckdrivers 
been  discharged  prior  to  the  time  Mr.  Brandt  and 
Mr.  Thompson  came  to  the  office  on  the  14th? 

A.    Yes. 

Q.  Had  their  checks  been  made  out,  if  you  re- 
call? 

A.  I  think  that  they  had  all  been  made  out,  and 
a  good  part  of  them  had  been  received  by  the 
drivers. 

Q.  Was  there  any  connection  so  far  as  you 
know,  between  the  discharge  of  the  drivers  and  the 
appearance  of  Brandt  and  Thompson? 

A.  Well,  I  don't  know  that  there  was.  They 
came  out  somewhere  around  noon  on  the  14th. 

Q.  Had  you  ever  been  apprised  prior  to 
that  time  that  the  truckdrivers  were  members  of 
any  union?  A.     No. 

Q.     Or  Local  440?  A.     No.  [1378] 

Q.  Bid  you  know  anthing  whatever  about  their 
outside   union    affiliations?  A.     No.    [1379] 

Q.  Mr.  Moyle,  did  Wayne  Douglas  come  to  Poca- 
tello  after  the  discharge  of  the  drivers  on  the  14th 
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of   November,   and   at   the   time   that  he   was   dis- 
charged ? 

A.  I  saw  Wayne  Douglas  aromid  the  plant,  I 
think,  on  the  22nd  of  November  or  the  21st. 

Q.     Did  you  have  a  talk  with  him? 

A.  No  more  than  to  say  "Hello";  I  thought  that 
he  had  come  in  to  see  Frank  Copening. 

Q.  State  whether  or  not  you  showed  Wayne 
Douglas  the  telegram  which  cancelled  the  insur- 
ance? A.     No,  I  did  not. 

Q.  State  whether  or  not  you  told  Wayne  Doug- 
las at  that  time  in  substance  or  effect,  that  he  was 
discharged  for  the  same  reason  that  the  other 
drivers  were  discharged? 

A.     He  knew  why  he  was  discharged. 

Q.     I  asked  if  you  said  that  to  him? 

A.  No,  I  did  not.  He  knew  why  he  was  dis- 
charged. [1384] 

Q.  (Mr.  Merrill,  continuing) :  Did  you  say  to 
Mr.  Douglas,  in  substance  or  effect,  that  he  was 
discharged  for  the  same  reason  that  the  other 
truckdrivers  were  discharged? 

A.     No,  I  did  not. 

Q.  Did  you  have  any  conversation  with  him 
touching  his  discharge? 

A.  No,  sir;  I  did  not,  except  at  the  time  I  was 
at  Weiser  with  Stiff  there  was  no  conversation. 

Q.     I  mean  with  Douglas?  A.     No,  sir. 

Q.  Do  you  recall  of  knowing  a  man  by  the  name 
of  Trevor  Moss?  A.     Yes,  sir. 

Q.     Did  Trevor  Moss  come  into  the  office  when 
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you  were  present  and  make  application  for  employ- 
ment *? 

A.     He  came  in  to  Frank  Copening's  office. 

Q.     Were  you  in  the  office  at  the  time? 

A.  I  was  in  and  out  of  the  office  during  the 
day.  I  think  that  I  was  in  there  a  lot  of  the  time 
while  Moss  was  in  these. 

Q.  Did  you  engage  in  any  conversation  with 
Moss  at  any  time? 

A.  I  did  not,  no,  sir;  Frank  Copening  did  all 
of  the  talking. 

Q.  Was  there  any  request,  or  questions  asked 
of  Mr.  Moss  as  to  whether  or  not  he  belonged  to 
any  labor  union? 

A.     Not  while  I  was  there. 

Q.  Do  you  know  of  any  such  request  ever  having 
been  made  to  him? 

A.     No,  sir;  I  do  not.  [1385] 

Q.     Did  you  ask  him  any  such  question? 

A.     No,  sir. 

Q.  Was  there  any  comment  made  by  you,  or  in 
your  presence  to  the  effect  that,  "We", — meaning 
the  refining  company — ''have  a  union  of  our  own 
that  they  can  join  at  any  time"? 

A.     No,  sir. 

Q.  Did  you  hear  Mr.  Moss  make  any  comment 
touching  unionism  at  all,  or  whether  he  belonged 
to  any  union? 

A.  I  don't  recall  that  Mr.  Moss  stated  that  he 
belonged  to  any  union. 
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Q.  Was  such  matter  discussed  with  Mr.  Moss 
in  your  presence? 

A.     No,  sir;  there  was  not. 

Q.  Did  you  ever  hear  of  it  having  been  dis- 
cussed with  him?  A.     No,  sir. 

Q.  Did  you  know  a  man  by  the  name  of  Loren 
McBride?  A.     Yes,  sir. 

Q.  When  did  you  first  become  acquainted  with 
him? 

A.  The  exact  date,  I  can't  set,  but  we  hired 
McBride  at  the  refinery  in  let  us  say,  1940,  the  fall 
of  1940,  he  drove  here  for  us  for  about  a  year,  I 
guess,  or  something  like  that,  maybe  a  little  longer. 

Q.  Did  you  have  a  conversation  with  him  in 
Boise,  or  in  that  locality,  on  or  about  the  latter 
part  of  the  year  1941  at  the  Bulk  Sales  Plant? 

A.  Well,  I  recall  I  was  in  Boise,  I  have  been 
going  over  about  [1386]  once  every  two  weeks,  and 
I  occasionally  see  the  drivers  there  unloading,  and 
say  "Hello",  and  I  wouldn't  doubt  but  what  Mc- 
Bride was  correct. 

Q.  Do  you  recall  a  conversation  with  him  in 
which  the  question  of  membershii)  in  a  labor  union 
was  discussed? 

A.  I  had  no  conversation  outside  of  the  fact 
that  I  might  have  said  "Hello,  where  are  you  going 
with  your  load?"  or  "When  are  you  leaving?" 

Q.  Did  you  observe  him  at  any  time  with  a 
union  button  on  him? 

A.  I  wouldn't  know  a  union  button  if  I  would 
see  one. 
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Q.  I  will  ask  you  if  you  ever  at  any  time  said 
to  him,  or  did  say  to  liim  at  the  bulk  plant  in  Boise, 
about  the  first  of  October,  1941,  that,  "The  wearing 
of  that  button  is  not  going  to  do  you  any  good 
with  our  bunch"?  A.     Absolutely  not. 

Q.  Did  McBride  say  at  that  time,  or  any  other 
time,  "What  if  we  get  your  bunch  to  join?"  To 
which  you  replied  that  you  would  fire  every  one 
of  them?  A.     No. 

Q.     Did  you  have  any  such  conversation? 

A.     No. 

Q.     In  substance  or  effect? 

A.     Absolutely  not. 

Q.  Did  you  say  in  substance  or  effect,  in  response 
to  a  question  i^urported  to  have  been  asked  by 
McBride,  "What  are  we  going  to  do  [1387]  for 
drivers?"  and  to  which  he  said  that  you  replied, 
"I  can  get  drivers  or  I  will  get  old  women  to 
drive"? 

A.     That  is  a  funny  statement — no. 

Q.     Did  you  make  any  such  statement? 

A.     No,  of  course  not. 

Q.  Was  the  subject  matter  upon  which  these 
questions  have  been  asked,  ever  discussed  between 
you  and  Mr.  McBride? 

A.     No,  it  is  a  fairy  story. 

Q.  Did  you  ever  discuss  with  McBride  the  sub- 
ject of  labor  unionism? 

A.     No,  sir;  I  didn't. 

Q.     Or  membership  of  any  employee  in  the  union  ? 

A.     I  knew  McBride  was  a  member  of  the  union. 

Q.    You  did  know  that?  A.    Yes. 
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Q.     Did  it  make  any  difference  to  you? 

A.  No,  certainly  not.  I  knew  that  he  worked 
here,  knew  our  men  and  they  were  personal  friends, 
and  I  knew  when  I  brought  him  over  here,  that 
he  was  a  imion  man  coming  back  to  his  friends,  and 
it  made  no  difference  to  us. 

Q.  Mr.  Moyle,  state  whether  or  not  the  Idaho 
Refining  Company  since  before  March,  1940  on 
various,  or  any  occasions,  through  you,  restrained 
or  coerced  any  of  its  employees  in  the  exercise 
of  their  right  of  self-organization  or  bargaining 
collectively  through  representatives  of  their  own 
choosing?  [1388] 

Mr.  Penfield:  I  object  to  that  on  the  ground  that 
It  calls  for  a  conclusion. 

Trial  Examiner  Riemer :     Let  the  witness  answer. 

A.     No. 

Q.  (Mr.  Merrill,  continuing)  :  Have  you  ever 
attempted  to  discourage  membership  in  Machinists 
Local  198  or  Teamsters  Local  440  or  983? 

A.     No,  sir. 

Q.     Or  either  of  them  ?  A.     No  sir. 

Q.     Or  any  other  labor  organization? 

A.     No,  sir. 

Mr.  Penfield:  Let  the  record  show  that  we  have 
the  same  objection  to  all  those  questions  ? 

Trial  Examiner  Riemer:     Yes. 

Q.  (Mr.  Merrill,  continuing) :  State  whether  or 
not  since  November  14,  1941,  you  as  general  man- 
ager of  the  Idaho  Refining  Comj^any  have  inquired 
of  persons  applying  for  employment  as  truck  driv- 
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ers  and  of  said  employees  hired  as  truck  drivers, 
whether  or  not  they  belonged  or  had  belonged  to  the 
Teamsters  Union  or  to  any  other  outside  labor  or- 
ganization? A.     I  have  not. 

Q.  Have  you  ever  advised  such  persons,  or  any 
other  persons,  that  the  company  was  opposed  to 
membership  of  such  employees  in  such  unions? 

[1389] 

A.     No. 

Q.  I  believe  that  you  have  testified  heretofore, 
have  you  not,  that  you  had  nothing  whatever  to  do 
with  the  organization  of  the  Association  ? 

A.     That  is  correct,  yes,  sir. 

Q.  And  have  never  had  any  membership  in  it 
or  any  connection  with  it?  A.     No,  I  haven't. 

Q.  Mr.  Moyle,  state  whether  or  not  in  June,  1941 
the  Idaho  Eefining  Company  through  you  as  its 
manager  caused  a  meeting  of  the  membership  of  the 
Association  to  be  held  in  order  to  discourage  or 
defeat  concerted  activities  of  the  employees  acting 
independently  of  said  Association? 

A.     I  did  not. 

Q.  Or  that  you  dominated  or  interfered  with  the 
conduct  of  said  meeting  ?  A.     No,  I  did  not. 

Q.  Did  you  have  any  knowledge  of  any  such 
meeting  ? 

A.  No,  except  when  the  committee  approached 
me  in  June  with  their  recommendations  for  their 
Association. 

Q.  Was  that  a  meeting  of  the  Association,  or  a 
meeting  of  the  committee  from  the  Association? 
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A.  It  was  a  meeting  of  the  officers  or  committee 
from  the  Association. 

Q.  What  is  the  fact  as  to  whether  or  not  you 
caused  a  meeting  of  [1390]  the  Association,  or  mem- 
bership of  the  Association  to  ever  be  called  or  held? 

A.     No,  I  have  never. 

Q.  And  state  whether  or  not  you  have  ever  met 
with  the  membership  of  the  Association  in  a  meet- 
ing assembled?  A.     I  have  not.  [1391] 

Cross  Examination 
By  Mr.  Penlield : 

Q.  Mr.  Moyle,  with  respect  to  this  agreement 
which  was  signed  in  June,  1941,  with  the  Associa- 
tion, did  I  understand  you  to  say  that  you  met  with 
a  committee  that  presented  you  with  a  wage  scale, 
and  then  you  turned  over  that  wage  scale  to  the  other 
officials  of  the  company? 

A.  We  discussed  that  wage  scale  with  the  other 
officials,  and  with  the  superintendent  and  came  to  a 
conclusion  on  the  wage  we  thought  would  be  fair. 

Q.  Now,  this  was  not  a  committee  of  the  Associa- 
tion, isn't  that  correct? 

A.  We  didn't  discuss  with  the  committee  our 
proposal,  no,  we  just  handed  them  a  final  figure 
that 

Q.  No,  that  isn't  the  question.  Do  you  know 
whether  this  committee  you  met  with  was  a  com- 
mittee of  the  Association  or  not  ?  A.    Yes,  I  do. 

Q.     Was  it  a  committee  of  the  Association  ?  [1392] 

A.    Yes. 
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A.  (Continuing) :  As  I  recall,  that  was  a  com- 
mittee of  the  Association,  and  my  mind  runs  back 
now,  I  think  Max  Pope  was  a  member  of  that  com- 
mittee, and  he  was  secretary  of  the  Association  at 
that  time,  so  I  know  that  it  was  a  committee  of  the 
Association. 

Q.  Did  they  tell  you  that  they  were  representing 
the  [1393]  Association? 

A.  Yes,  and  Max  Pope  was  secretary  of  the 
Association,  as  I  recall  now,  and  he  was  on  this 
committee. 

Q.  This  meeting  was  sometime  in  May,  was  it 
not,  1941  ?  A.     It  was  before  June  1. 

Q.  Was  this  the  only  meeting  that  you  had  with 
a  committee  of  any  sort  ? 

A.     Well,  for  what  purpose  ? 

Q.     For  the  purpose  of  discussing  wage  increases. 

A.     You  mean  before  June  If 

Q.     Yes.  A.     Yes,  at  that  time  it  was. 

Q.  The  next  meeting  you  had  was  a  meeting  that 
you  had  with  the  membership  or  with  the  members  ? 

A.     I  didn't  meet  wdth  them. 

Q.  Isn't  it  correct  that  you  attended  a  meeting 
in  the  office  shortly  before  June  1,  Mr.  Moyle,  at 
which  a  substantial  number  of  the  employees  were 
present,  and  at  that  time  you  set  forth  the  proposals 
of  the  company  with  respect  to  the  wage  rates'? 

A.  No,  the  proposal  was  just  handed  to  the  com- 
mittee, and  they  acted  on  it. 

Q.     You  did  not  attend  that  meeting? 
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A.     I  didn't  attend  any  meeting  of  the  Associa- 
tion since  I  have  been  there  at  the  plant. 

Q.     You  didn't  appear  in  the  meeting  to  give  the 
Company's  [1394]  answer,  is  that  what  you  mean? 

A.  That  is  exactly  what  I  mean;  I  didn't  attend 
any  of  their  Association  meetings. 

Q.     To  whom  did  you  give  the  company's  reply? 

A.     This  committee. 

Q.     The  same  committee  that  visited  you  before? 

A.  The  same  committee  that  brought  the  infor- 
mation— the  recommendation  from  the  Association. 

Q.  But  those  were  the  only  two  meetings  that 
you  had  with  that  committee,  is  that  correct  ? 

A.     You  mean  of  June  1? 

Q.  I  mean  the  meeting  at  which  they  presented  a 
schedule,  and  the  meeting  at  which  you  gave  them 
your  schedule  ? 

A.  We  had  the  two  meetings  in  regard  to  the 
June  1  wage  scale. 

Q.  And  they  accepted  the  schedule  as  you  pre- 
sented it,  is  that  correct?  A.     Yes. 

Q.    And  that  was  embodied  into  the  agreement? 

A.     Then  they  brought  an  agreement  back 

Q.     You  suggested  that  they  draw  up  an  agree- 
ment embodying  that?  A.    Who  suggested  it? 
Q.    You  suggested  it,  didn't  you? 
A.    I  think  that  it  was  mutually  agreeable  that 
we  have  the  agreement  in  writing. 

Q.     I  asked  you [1395] 

A.     I  don 't  know  that  I  did,  no. 
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Q.  It  was  following  the  signing  of  this  agree- 
ment that  you  had  a  meeting  with  the  truckdrivers, 
was  it  not? 

A.     A¥e  had  several  meetings  following  that. 

Q,  I  mean  a  meeting  at  which  you  discussed  a 
change  in  the  wage  scale  of  the  truckdrivers  % 

A.     We  had  several  meetings. 

Q.  Well,  did  you  have  a  meeting  following  this 
meeting  with  the  committee? 

A.     We  had  a  meeting  and  several  others. 

Q.  Was  this  the  meeting  w^here  you  spoke  of  and 
discussed  the  wage  scale,  and  a  new  wage  scale  was 
announced  ? 

A.  The  wages  were  finally  discussed  with  Mr. 
Copening,  and  with  the  truckdrivers — not  myself. 

Q.  Who  announced  the  change  from  the  hourly 
to  the  monthly  scale?  A.     Mr.  Copening. 

Q.     You  did  not  attend  that  meeting? 

A.     No,  sir.  [1396] 

Q.  So,  when  this  contract  was  entered  into,  al- 
though the  scales  were  set  after  the  truckdrivers' 
names,  there  was  no  negotiation  for  upward  revision 
for  the  truckdrivers  ? 

.    A.     There  was  no  change  in  their  wage  at  that 
time,  correct. 

Q.  And  was  that  the  only  meeting — were  these 
two  meetings  that  you  refer  to  with  Mr.  Peters  the 
only  meetings  that  you  had  with  the  representatives 
of  the  Association  with  respect  to  the  negotiation  of 
this  contract? 

A.     I  didn't  get  the  last  of  your  question. 
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A.  The  only  reason  for  not  answering  it  was  that 
w^e  worked  thru  Turner,  who  was  the  agent  of  the 
writer  of  that  letter. 

Q.     But  you  didn't  take  any  steps? 

A.     Oh,  yes,  we  did,  absolutely. 

Q.     What  steps? 

A.  We  took  every  step  possible  out  there  that  we 
knew  of  to  stop  the  continuance  of  accidents. 

Q.     Well,  what  was  every  step  that  you  took  ? 

A.  As  I  have  suggested,  admonishing  the  people 
in  control,  Frank  Copening  and  Kermit  Rice,  to 
talk  to  the  drivers,  and  w^e  spent  about  $15,000  last 
year  on  a  new  garage  for  one  simple  purpose — to 
try  to  give  better  service  and  tiy  to  put  the  trucks 
in  better  condition  and  eliminate  any  possible  chance 
of  this  [1409]  cancellation  of  the  policy  and  so 
forth.  They  were  going  to  rate  us  up,  that  is  an- 
other thing,  and  I  was  concerned  about  that.  We 
were  paying  a  big  rate,  and  they  were  talking  about 
putting  it  up. 

Q.  As  a  matter  of  fact,  no  concrete  program  of 
any  kind  was  attempted  until  after  the  first  of  this 
year,  is  that  correct  ?  A.     No,  it  is  not  correct. 

Q.  You  stated  that  you  made  personal  observa- 
tions of  the  drivers  on  the  road,  and  observed  that 
they  were  driving  at  excessive  speeds.  Did  you 
make  any  records  of  who  the  drivers  were,  how  fast 
they  were  going 

A.  I  think  that  in  practically  every  case  I  took 
it  up  upon  my  return  to  the  plant  with  Mr.  Rice 
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and  Mr.  Copening  and  asked  them  to  be  sure  they 

followed  through  on  my  recommendation. 

Q.     What  did  you  recommend? 

A.  That  they  cut  the  speed  down.  We  recom- 
mended governors  on  all  the  trucks,  and  I  think  that 
they  were  on  all  the  trucks. 

Q.  You  didn't  keep  any  record  of  the  number 
of  times  that  you  observed  this,  or  the  particular 
drivers  involved? 

A.  It  was  so  many  times  on  the  road,  that  I  can't 
set  any  figure  to  it. 

Q.     But  you  didn't  keep  any  records'? 

A.  You  mean  as  to  the  number  of  times  that  I 
saw  the  trucks  on  the  road  ?  [1410] 

Q.     That  is  the  question  that  I  asked. 

A.     No,  I  didn't — of  course  not.  [1411] 

Q.  How  did  it  happen  that  the  drivers  were 
discharged  on  the  14th  instead  of  at  least  letting 
them  finish  out  the  pay  period  which  ends  on  the 
15th,  as  I  understand  it? 

A.  Well  I  think  it  was  the  thought  of  Henry 
Moyle,  and  I  think  that  he  can  possibly  answer 
that.    You  had  better  ask  him. 

Q.     Do  you  know  how  it  happened? 

A.     No,  I  don't. 

Q.     Was  it  discussed  at  your  meeting? 

A.  It  was  discussed  that  we  were  going  to 
change  our  drivers  in  order  to  comply  with  the 
new  carrier. 

Q.  Was  the  question  of  discharging  them  on  the 
14th,  as  opposed  to  the  15th,  discussed  at  all? 


978  Natioiml  Labor  Relations  Board 

(Testimony  of  Gilbert  Moyle.) 

A.     I  don't  get  that  question. 

Q.  How  does  it  happen  that  they  were  dis- 
charged on  the  14th  rather  than  letting  them  work 
through  their  pay  period? 

A.  Because  we  were  instructed  by  Henry  Moyle 
on  the  13th. 

Q.  I  asked  you  if  the  question  of  carrying  them 
on  through  the  15th  was  discussed  at  your  meeting 
with  Henry  Moyle?  A.     I  don't  think  so. 

Q.  Now,  with  respect  to  Mr.  Douglas,  did  I  un- 
derstand you  to  say  that  you  instructed  Mr.  Stiff 
to  discharge  him?  A.     I  did. 

Q.     And  that  was  on  the  day  of  the  accident? 

[1412] 

A.    Yes,  sir. 

Q.     Which  occurred,  I  believe,  on  October  16? 

A.    At  Weiser,  yes. 

Q.  And  you  knew,  did  you  not,  that  Mr.  Doug- 
las resumed  work  by  the  29th  of  October  and  con- 
tinued to  work  steadily  thru  until  the  21st  of  No- 
vember of  the  20th  of  November? 

A.     No,  I  didn't. 

Q.  He  was  on  the  payroll  of  the  Idaho  Refining 
Company,  wasn't  he? 

A.  I  have  later  found  that  out.  You  see  those 
payrolls  came  in  from  Baker,  I  think,  twice  a 
month,  as  I  recall,  and  I  don't  examine  them  on 
every  payroll  date,  so  it  wasn't,  I  think,  until  the 
21st  that  I  found  that  Wayne  had  been  on  our  pay- 
roll again. 
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Q.  You  never  had  any  further  conference  with 
Mr.  Stiff  in  regard 

A.     Not  in  regard  to  Wayne,  no.  [1413] 

Q.  Touching  the  decision  to  discharge  the  driv- 
ers, concerning  which  you  have  been  questioned, 
when  Henry  Moyle  came  up  from  Salt  Lake  City, 
state  whether  or  not  you  were  informed  that  that 
decision  to  discharge  the  drivers  had  already  been 
made  by  Mr.  Moyle  and  Mr.  Sheets? 

A.     I  think  it  had. 

Q.     So  you  were  simply  advised 

A.  I  was  advised  to  discharge  them,  and  I  went 
ahead  and  did  so.  [1419] 

Q.  (Trial  Examiner  Riemer)  :  Can  you  state 
generally  the  ICC  rule  governing  the  insurance  of 
transport  trucks?  A.     No,  I  can't. 

Q.  May  I  see  Board's  Exhibit  7,  Mr.  Moyle, 
can  you  recall  and  give  me  a  list  of  the  supervisors, 
those  who  possessed  supervisory  authority  at  the 
Idaho  Refining  Company  in  October,  1941? 

A.     I  believe  that  I  can. 

Q.  Start  from  the  bottom  and  go  up,  or  from 
the  top  and  go  down. 

A.     We  will  start  with  the  top. 

Q.  I  would  like  to  have  you  fix  it,  if  you  can, 
about  October,  1941.  A.     I  think  I  can. 

Q.     All  right. 

A.  We  will  start  with  Mr.  Miller,  the  plant 
superintendent. 

Q.     What  is  his  first  name? 
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A.  What  is  his  name  ?  W.  M.  Miller,  and  under 
W.  M.  Miller,  we  had  E.  V.  Smith. 

Q.    What  was  he? 

A.  He  was  assistant  to  Miller,  and  we  had  Mr. 
Simpson,  who  was  our  yard  foreman — Victor  Simp- 
son, I  think;  and  we  had  Mr.  Farnsworth  who  was 
in  charge  of  our  laboratory  who  assisted  the  super- 
intendent some.  That  pretty  well  takes  care  of 
the  [1420]  set-up  there.  Then  we  had  Mr.  Hennin- 
ger,  who  was  in  charge  of  the  treating  and  loading 
dock.  We  had  Mr.  Eice  in  charge  of  the  garage. 
That  pretty  well  completes  it  except  our  office 
force.  We  had  in  the  office  mainly  Mr.  Copening 
under  myself. 

Q.     Frank  Copening? 

A.    Yes,  Captain  Frank  Copening. 

Q.     He  was  the  assistant  secretary? 

A.     He  was  my  assistant  secretary,  yes. 

Q.     And  you  were  the  general  manager? 

A.    Yes. 

Q.    And  Mr.  Sheets? 

A.     Mr.  Sheets  was  our  president. 

Q.     And  Henry  Moyle  ?  A.     Vice-president. 

Q.  Now,  Mr.  Moyle,  come  down  to  the  fall  of 
1942,  did  that  list  differ? 

A.     A  little  bit,  yes. 

Q.     What  was  the  changes? 

A.  Mr.  Miller  isn't  with  us  any  longer.  Mr.  E. 
V.  Smith  was  advanced  to  superintendent.  In  the 
garage,  we  have  given  Mr.  Rice  an  assistant — Mr. 
Sheets. 
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Q.    What  is  his  first  name,  is  that  Heber  Sheets  ? 

A.     Yes,  Heber  Sheets. 

Q.     What  do  you  call  him? 

A.  Well,  Heber  Sheets  is  taking  care  of  the 
time  records  and  [1421]  time  cards,  assisting  in 
the  student  trips  with  drivers,  and  taking  care  of 
the  store  or  storeroom. 

Q.     Are  tliere  any  other  changes  in  that  list? 

A.     Yes,  Mr.  Sheets  is  no  longer  president. 

Q.     And  that  office  has  not  been  tilled  ? 

A.  No.  I  think  that  list  remains  the  same  with 
the  exception  that  Mr.  Farnsworth  is  assisting  Mr. 
Smith  more  than  he  assisted  Mr.  Miller,  and  he  is 
assistant  superintendent. 

Q.     Was  Copening  still  secretary  in  June,  1942? 

A.  Yes,  I  believe  that  he  left  on  the  10th  and 
up  to  the  10th  he  was  still  an  officer, 

Mr.  Penfield:  I  believe  there  was  one  omission 
in  that  list.  I  don't  believe  you  had  the  office  of 
treasurer. 

The  Witness:     Albertson  is  now  our  treasurer. 

Q.  (Trial  Examiner  Riemer)  :  Who  was  treas- 
urer in  1941? 

A.     In  1941,  Mr.  Peterson  was. 

Q.    Is  that  John  H.  Peterson? 

A.     John  H.  in  1941,  and  Bert  Albertson  is  now. 

Q.  Who  owned  the  trucks  that  were  driven  out 
of  Baker,  Oregon,  Mr.  Moyle? 

A.  We  owned  the  trucks  from  October  1  until 
I  think  about  April  of  this  year. 

Q.     And  how  many  were  there? 


982  National  Lador  Relations  Board 

(Testimony  of  Gilbert  Moyle.) 

A.     We  had  three,  I  think,  and  possibly  a  fourth. 

Q.  Was  that  in  adition  to  the  truck  driven  by 
Douglas  ? 

A.  We  had  two  others  in  addition  to  the  truck 
driven  by  Douglas.  [1422] 

Q.  Were  any  other  truckdrivers  up  at  Baker 
discharged  in  November? 

A.  No,  I  think  that  was  the  only  difficulty  we 
had  on  that,  on  wrecks. 

Q.     Douglas  was  the  only  one  discharged"? 

A.     I  think  so. 

Q.  Nevertheless,  those  trucks  driven  out  of 
Baker,  including  Douglas'  truck,  were  covered  by 
this  policy? 

A.    Yes,  all  covered  by  our  policy,  yes,  sir.  [1423] 

Q.  All  right,  can  you  tell  me,  Mr.  Moyle,  who 
it  was  that  requested  a  check-off  on  Association 
dues?  A.     I  don't  get  that  question. 

Q.  When  was  the  Association  first  granted  a 
check-off  of  Association  dues — do  you  know  what 
a  check-off  is  ? 

A.  No,  I  don't  think  that  I  get  that  question — 
you  mean  deduction  of  dues  from  the  payroll? 

Q.     Yes,  from  the  payroll. 

A.  I  am  afraid  that  I  can't  answer  that.  It 
seems  to  me  that  it  has  been  going  on  some  time 
from  the  start.     I  can't  tell  you  that. 

Q.     Do  you  know  who  requested  it? 

A.  I  think  that  the  Association  members  them- 
selves, and  signed  slips  to  that  effect,  as  I  under- 
stand it. 
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Q.  Yes,  that  is  true,  the  Association  members 
evidently  do  authorize  this  check-off.  What  I  am 
asking  you,  however,  is,  who  on  behalf  of  the  Asso- 
ciation requested  the  permission  to  make  that  de- 
duction ? 

A.  I  think  that  the  facts  of  the  case  are  that 
the  officers  of  the  Association  asked  our  company 
if  that  could  be  done. 

Q.  Do  you  know  who  granted  that  request — what 
officer  ■? 

A.  No,  I  don't.  I  think — I  don't  recall,  it 
brought  to  my  attention,  but  I  know  that  we  did 
have — we  would  have  to  have  some  reason  for  it— ^ — 

Q.     You  don't  know  who  that  was?  [1426] 

A.  It  seems  to  me  that  it  has  been  going  on 
from  the  beginning. 

Q.     That  would  carry  it  back  to  1938? 

A.     Yes,  I  think  that  it  does. 

Q.  Do  you  know  if  at  the  time  that  that  check- 
off was  requested  there  was  any  demand  that  the 
Association  show  a  majority  of  its  right  to  repre- 
sent all  of  the  employees? 

A.  No,  I  just  think  that  we  assumed  that  they 
represented  a  certain  number — I  didn't  know  how 
many. 

Q.  When  you  negotiated  the  contract  with  the 
Association  in  June  of  1941,  did  you  demand  any 
proof  from  the  Association  as  to  its  right  to  repre- 
sent the  employees? 

A.     Well,   I  knew  from  what  Mr.   Peters   said, 
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that  he  was  their  president,  and  he  did  have  that 

authority  to  present  this  schedule. 

Q.  You  knew  that  John  Evans  was  a  truck 
driver A.     Yes. 

Q.     On  November  21,  didn't  you?  A.     Yes. 

Q.     Or  had  been  a  truckdriver  ?  A.    Yes. 

Q.    And  a  former  employee?  A.    Yes. 

Q.  Did  you  ask  the  Association  officers  in  June 
of  1941  to  prove  their  majority? 

A.  No,  I  don't  think  so.  I  knew  from  the  com- 
mittee that  called  [1427]  on  us  that  they  stated 
that  they  represented  the  majority. 

Q.     That  did  state  that?  A.     Yes. 

Q.     Did  you  ask  for  any  proof  or  confirmation? 

A.  No,  I  didn't  ask  for  any  written  proof.  We 
asked,  "Do  you  represent  the  majority  of  the  As- 
sociation", and  they  said  "Yes". 

Q.  When  the  contract  was  renewed  in  June, 
1942,  did  you  at  that  time  question  the  Association 
representatives  with  respect  to  their  right  to  rep- 
resent either  their  members  or  a  majority  of  your 
employees  ? 

A.  Mi*.  Peters  came  in  and  said  that  they  rep- 
resented the  Association,  and  their  decision  to 
present  this  schedule  of  wages. 

Q.     And  you  accepted  that? 

A.  I  accepted  that  as  their  having  the  right 
to  do  so.  [1428] 

Trial  Examiner  Riemer:  Thank  you.  That  is 
all. 
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Redirect  Examination 

Q.  (Mr.  Merrill) :  Have  you  bad  occasion  to 
pass  any  of  your  trucks  being  driven  at  sucb  a 
speed  ? 

A.     Yes,  I  bave,  on  numerous  occasions. 

Q.  Have  you  observed  tbe  speed  on  tbe  speed- 
ometer of  tbe  car  tbat  you  were  driving? 

A.     Yes,  I  bave. 

Q.  And  by  tbat,  could  you  tell  tbe  speed  of  tbese 
trucks?  A.     Yes,  very  distinctly, 

Q.     Has  tbat  bappened  more  tban  once? 

A.     Yes,  many  times. 

Q.  Mention  some  of  tbe  speeds  tbat  you  bave 
observed.  [1434] 

A.  I  bave  passed  tbe  boys  going  from  45  miles 
up  to  65,  possibly  even  70.  I  would  say  65  would 
be  a  maximum  speed. 

Q.  If  tbe  drivers  speeded,  wbat  is  tbe  fact  as 
to  wbetber  or  not  tbey  would  get  to  tbeir  destination 
quicker  and  bave  more  leisure  time? 

A.     Ob,  yes,  tbey  would;  sure. 

Q.  So  a  matter  of  speed  would  be  of  advantage 
to  tbem?  A.    Yes. 

Q.  Wbat  is  tbe  fact  as  to  wbetber  or  not  tbe 
speed  would  increase  tbeir  loitering  time? 

A.     It  would. 

Trial  Examiner  Eiemer:     Repeat  tbat  question. 
(Tbereupon  tbe  last  question  was  read  aloud 
by  tbe  reporter  as  hereinabove  recorded.) 

Q.     (Mr.     Merrill,     continuing) :     Wbere     tbey 
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Gret  the  names  and  addresses  of  all  material  wit' 
nesses  and  give  the  Company's  representative  all 
possible  cooperation.  Report  theft  losses  to  Police. 
The  Company  has  claims  offices  in  all  important 
Cities  and  is  equipped  to  render  prompt  service 
throughout  the  United  States  and  Canada. 

Prompt  Notice  To  The 
,1 1,,,  Company  Will  Insure 

Immediate  Service 
[Cut] 
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COMPANY— No.  P,M.-227 


Passenger  Cars 


Make  of  Vehicle 


1.  Oldsmobile  Sedan  (1937) 

2.  Dodge  Tudor  Sed.  (1935) 

3.  Packard  Convert.  Coupe  (1939) 

4.  Buiek  Coupe  (1940) 

5.  Cadillac  .Sedan  Model  "6109" 
(1941) 

50.    Buiek  Sedanet  (1941) 
66.    Buiok  Sedan  2-Dr.  (1941) 
Ind.  Pontiae  Coupe  (1941) 
6 


Light  Trucks 
(IV2  Ton  or  Less) 

Item  No.  Make  of  Vehicle 

6.  Replaced  by  Ind.  11  Studebaker 
Truck  (1937)  (Motor  #168863) 

7.  Inlernat'l  i/o  T.  Panel  Truck 
-    (1938) 

13.    Internafl  D-30  Pickup  #13 
(1940) 

17.  Ford  li/a-Ton  Panel  Truck  (1940) 

18.  Ford  11/0-Ton  Panel  Truck  (1940) 
35.    GMC  lYo  Ton  Model  TI8I:)  (1936) 

40.  Dodge  IV2  T.  Truck  #25  (1940) 

41.  Ford  11/2  Ton  Truck  #10  (1939) 

43.  Ford  1  Ton  300  O.  Tank  Trk. 
(19.39)  ' 

44.  Ford  nu  Ton  Trk.  300  Ga.  Tank 
(1941) 

45.  Ford  %  Ton  Express  Truck 
(1940) 

46.  GMC  II/2T  "AC102"  Pickup 
(1940) 

47.  GMC  11/2  Ton  Tank  Trk. 
"AC303"  (1940) 

48.  Chev.  11/2  Ton  Stake  Truck 
(1940) 

49.  Chev.  11/2  Ton  Truck  #24  (1939) 

52.  Ford  ly,  T.  Truck  2500  Gal. 
Tank  (1939) 

53.  Chevrolet  11'2  T.  Pickup  (1931) 

54.  Internat  '1  C3"o  IV2T  Truck  (1935) 

55.  (Replaced  by  Ind.  #14) 

Ind.  #14— Chev.  lo  T.  Pickup  (1931) 

57.  Internat  '1  1000  gal.  Tank  Trk. 
(1936) 

58.  Chev.  1/2  Ton  Trk.  (1939) 

59.  Chev.  3/4  Ton  Tank  Truck  (1938) 

60.  Chev.  n/o  T.  425  Gal.  Tank  Trk. 
(1937) 

61.  Chev.  1/2  Ton  600  Gal.  Tank 
(1940) 

62.  Ford  II/2  T.  Truck  690  Gal.  Tank 
(1940) 

63.  Chev.  11/2  Ton  600  Gal.  Tank  Trk. 
(1939) 

64.  G.M.C.  1/2  T.  Truck  400  Gal. 
Tank  (19"39) 

65.  Chev.  11/2  Ton  600  Gal.  Tank 
Trk.  (1937) 

Indorsement  No.  7 — G.M.C.  Stake  Body 

Truck  500  Gal.  Tank  (1941) 
Ind.  #  8— Ford  11/2  T.  Truck  (1934) 
Ind.  #20— Intematilnal  11,0  T.  Trk— 
Chassis  #4865  (1941)  " 


Heavy  Trucks 
2  Tons  or  more  (in  execs-s  of  2500  Gal.) 

Item  No.  Make  of  Vehicle 

8.  Internafl  #5  Trk.  (1932) 
3240  Gal,  Tank 

9.  Replaced  by  Ind.  #11  White  4  Ton 
Truck— Mot.  #740940  (1936) 

10.  Diamond  T  21/0  Ton  Trk.  0938) 

11.  Internet  '1  DS35  Gas  Truck 
(1939)  =11 

12.  Internafl  DS35  Gas  Truck  #12 
(1939) 

14.  Internafl  DS50  #14  (1940) 

15.  Mack  4  to  5  Ton  Truck  #16 
(1940) 

16.  Mack  6  to  7  Ton  Tractor  Type  Trk. 
(1940) 

19.  Internafl  DS  50— 3  to  4  Ton 
(1940) 

20.  Internafl  DS  35— 2  Ton  Trk. 
(1940) 

25.    Internafl  DR  60  Trk.  #7  fl939) 

33.  White  Tank  Truck  Jlodel  7.50T 
#28  (1941) 

34.  Mack  Tractor  Type  Tnk  Mod. 
Lft.  #26  (1941) 

38.    Mack  5T,  200  Gal.  Tank  Fuel  Trk. 

Model  LRSW  (1941) 
51.    Replaced  by  Ind.  #1.5— Ford  li/o 

T.  2.500  Gal.  Trk.  (1939) 
56.    Internafl  3760  Gal.  Tank  Truck 

(1933) 
Indorsement  #9 — Kenworth  Diesel  & 

Wentwin  Semi-Trail   (4500  Gal) 

(1940) 
Ind.  #10— Fageol  Truck  &  Wintwin 

Trail  (1937) 
Ind.  #16— Internafl  Heavy  Trk. 

(1939) 
Ind.  #17— Kenworth  4-Ton  Truck 

(1941) 
Ind.  #19— Fruehauf  5000  Gal.  Tank 

Trailer  (1939) 


Trailer  and  Semi-Trailers 

Ilcru.N'o.  .Make  of  Vehicle 

21.  3000  Gal.  Tank  Semi-Trail.  #11 
(1939) 

22.  .3000  Gal.  Tank  Semi-Trail.  #12 
19,39) 

23.  30.50  Gal.  Tank  Semi-Trail.  #9 
(19.39) 

24.  3000  Gal.  Tank,  Semi-Trail.  #22 
(19.39) 

26.  3S00  Gal.  Tank,  Semi-Trail.  #7 
(1938) 

27.  3500  Gal.  Tank,  No.  17  Trailer 
(1940) 

28.  4250  Freuhof  Tank  Trail.  #14 
(1940) 

29.  4640  Gal.  Freuhof  Semi-TraU. 
#16  (1938) 

30.  4250  Gal.  Freuhof  Tank  TraU. 
#20  (1940) 

31.  3500  Gal.  Tank  #8  Olson  Semi- 
Trail. 

32.  .5000  Gal.  Freuhof  Trail  #26 
(1941) 

36.  Kinghara  3500  Gal.   Tank  Semi- 
Trailer  Mod.  T30D  #17  (1941) 

37.  3000  Gal.  Tank  Freuhof  6  Wheel 
Trail.  #3  (1940) 

39.    Flat  Back  Trailer  #23 

42.    3000  Gal.  Tank  Semi-Trail.  #10 

(1939) 
Indorsement  #18— Freuhauf  5000  Ga 

Tank  Trailer  (1939) 


Total    8 


Recap — Totals: 


31 

Passenger  Cars  8 

Light  Trucks  31 

Heavy  Trucks  21 

Trailers  &  Semi-Trailers  16 

Total   Units  76 


21 


16 
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HENEY  D.  MOYLE 

called  as  a  witness  by  and  on  behalf  of  Respondent, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Trial  Examiner  Riemer:  State  your  name, 
please. 

The  Witness :     Henry  D.  Moyle.  i  .  . 

Trial  Examiner  Riemer:     Where  do  you  reside? 
The  Witness:    Salt  Lake  City. 

Direct  Examination 

Q.  (Mr.  Merrill):  Are  you  in  any  way  con- 
nected with  the  Idaho  Refining  Company  f  [1440] 

A.     I  am. 

Q.     In  what  capacity?  A.     Vice-president. 

Q.     How  long  have  you  been  so  connected  ? 

A.     Since  the  company  was  incorporated. 

Q.     Do  you  have  any  other  business  ? 

A.    Yes,  I  am  a  practicing  attorney. 

Q.     How  long  have  you  been  practicing  law  ? 

A.    Approximately  30  years. 

Q.     Where  do  you  maintain  your  law  office? 

A.     Sale  Lake  City. 

Q.     You  are  a  graduate  of  some  university? 

A.     Yes^  the  University  of  Chicago. 

Q.  What  degree  did  you  receive  from  the  Uni- 
versity of  Chicago? 

A.     Doctor  of  Jurisprudence. 

Q.    What  other  universities  have  you  attended  ? 

A.  Harvard  University,  and  the  University  of 
Utah. 
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Q.  I  believe  that  you  have  been  a  teacher  at  the 
University  of  Utah  Law  School  for  a  number  of 
years'?  A.     25  years. 

Q.  You  are  admitted  to  practice  in  the  State  of 
Utah*?  A.     I  am. 

Q.  Are  you  admitted  to  practice  in  the  10th 
Circuit  Court  of  Appeals  ?  A.    Yes.  [1441] 

Q.     And  the  Supreme  Court  of  the  United  States? 

A.    Yes,  I  am. 

Q.  I  believe,  Mr.  Moyle,  that  you  became  inter- 
ested in  the  Idaho  Refining  Company  at  its  very 
beginning,  did  you  not?  A.    Yes,  I  did. 

Q.    And  assisted  in  its  corporate  organization? 

A.     That's  right. 

Q.  And  in  the  original  contracts  for  the  con- 
struction of  the  plant,  is  that  a  fact? 

A.  Yes,  I  participated  in  the  drafting  of  the 
contracts. 

Q.  Now,  during  the  period  of  time  that  you  have 
been  connected  with  the  Idaho  Refining  Company, 
have  you  maintained  the  position  of  vice-president 
during  all  of  that  period  of  time? 

A.     Continuously. 

Q.  And  as  vice-president  and  general  coimsel, 
what  duties  have  you  had  to  perform,  Mr.  Moyle? 

A.  Well,  generally  speaking,  I  have  performed 
all  of  the  legal  service  for  the  company  that  the 
company  has  requested  and  have  consulted  with  and 
advised  with  the  president  and  the  manager  of  the 
company  pertaining  to  company  policies,  particular- 
ly supervised  substantially  all  of  the  contracts  that 
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the  company  has  entered  into,  and  have  taken  charge 
of    and    handled,    generally    speaking,    their    legal 
problems  including  traffic.  [1442] 

Q.  (Mr.  Merrill,  continuing)  :  The  Company 
was  incorporated,  was  it  not,  mider  the  laws  of  the 
state  of  Nevada?  A.     Yes,  sir. 

Q.  And  qualified  to  do  business  in  the  state  of 
Idaho  as  a  foreign  corporation? 

A.     That's  right. 

Q.  During  the  period  of  time  that  the  company 
has  been  in  existence,  have  you  been  familiar  with 
its  problems,  particularly  with  reference  to  its  em- 
ployees ? 

A.  No,  I  have  had  little  or  nothing  to  do  with 
the  employees  of  the  company  or  their  problems. 

Q.  Have  you  had  brought  to  your  attention  any- 
thing touching  the  attitude  of  the  corporation  to- 
wards labor  unions'? 

A.  Well,  I  have  known  what  the  attitude  was 
generally. 

Q.     What  has  that  attitude  been? 

A.  One  of  absolute  impartiality.  We  have  had 
no  interest  in  [1444]  anything  other  than  having 
employees  of  the  company  do  as  they  pleased. 

Q.     Is  that  the  attitude  of  the  company? 

A.     It  is. 

Q.  State  whether  or  not  the  company  has  ever 
interfered  with  the  employees'  absolute  freedom  in 
this  respect?  A.     It  has  not. 

Q.  What  is  the  fact  as  to  whether  or  not  the 
corporation  or   any  of  its   officers   or   supervisory 
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employees,  so  far  as  you  know,  have  ever  inflenced 
or  attempted  to  influence  the  Idaho  Eefining  Com- 
pany Employees  Benefit  &  Labor  Association? 

A.     No  to  my  knowledge. 

Q.  Did  any  ofi&cer  have  any  authority  from  the 
corporation  to  do  such?  A.     He  did  not. 

Q.  Mr.  Moyle,  I  wish  that  you  would  explain 
the  relationship  between  the  Idaho  Refining  Com- 
pany and  the  Western  Gateway  Company  and  the 
manner  and  method  in  which  the  business  between 
the  two  companies  is  transacted.  [1445] 

A.  Well,  it  is  purely  one  of  financing,  and  in 
order  to  obtain  financial  assistance  based  upon  the 
warehousing  of  both  refined  and  unrefined  products, 
in  the  refinery,  we  entered  into  a  lease  agreement 
with  the  Gateway  Company,  following  the  same  ar- 
rangement with  the  Lawrence  Warehousing  Com- 
pany, and  in  that  arrangement,  in  order  to  effectuate 
the  bonds  which  the  Gateway  is  required  to  carry 
in  favor  of  the  banks  who  loan  against  their  ware- 
house receipts,  they  have  to  have  these  employees 
listed  as  their  [1446]  employees  and  pay  them.  The 
bill,  however,  for  the  wages  that  are  paid,  is  sent 
to  the  Idaho  Refining  Company,  and  they  pay  them 
and  the  employees  are  to  all  intents  and  purposes, 
so  far  as  their  work  is  concerned;  they  continued 
after  the  arrangement  as  employees  of  the  Idaho 
Refining  Company  the  same  as  they  did  before  the 
Gateway  agreement  was  made. 

The  Idaho  Refining  Company  could,  of  course, 
discharge  or  hire  new  employees  to  take  the  place 
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of  the  ones  who  were  on  the  aGteway  payroll,  sub- 
ject only  to  there  being  no  personal  objection  by 
the  Gateway  people.  In  other  words,  if  we  under- 
took to  hire  somebody  who  couldn't  get  a  bond, 
the  Gateway  would  have  had  to  object,  but,  so  long 
as  we  have  hired  anybody  who  could  qualify  on  a 
bond,  the  Gateway  were  not  interested  in  whom 
w^e  hired  or  whom  we  fired.  And  as  I  indicated  in 
my  first  statement,  I  would  say  that  certainly  more 
than  nine-tenths  of  their  time  is  spent  in  perform- 
ing services  as  employees  of  the  refining  company, 
rather  than  for  the  Gateway. 

Q.  Now,  Mr.  Moyle,  is  there  anything  further 
with  reference  to  the  arrangements  between  the 
Gateway  and  the  Idaho  Refining  Company? 

A.  Except  to  sa}^  this,  that  in  the  conduct  of 
our  business,  we  make  no  differentiation  between 
employees  who  have  not  been  designated  as  Gate- 
way employees  and  those  who  have. 

Q.  I  wish  that  you  would  at  this  point  explain 
the  arrangement  between  the  Idaho  Refining  Com- 
pany and  R.  E.  Stiff.  [1447] 

A.  Well,  when  we  entered  into  the  agreement 
with  the  Shell  Oil  Company,  the  negotiations  ex- 
tended through  April  and  May  of  1941,  and  it  be- 
came necessary  to  get  some  additional  truck  equip- 
ment. The  Refinery  was  unable  to  finance  it  in 
the  regular  channels  purchasing  outright,  and  we 
therefore  entered  into  a  contract  with  R.  E.  Stiff 
of  Baker,  Oregon,  by  which  we  purchased  his  equip- 
ment for  a  stipulated  amount  of  the  capital  stock 
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of  the  Refinery,  and  we  gave  to  Mr.  Stiff  an  agree- 
ment to  purchase  the  trucks  back  at  any  time 
by  the  return  of  that  stock  under  certain  conditions, 
and  for  a  certain  length  of  time.  As  I  recall,  it 
was  six  months.     It  may  have  been  a  year. 

As  a  matter  of  fact,  the  Shell  contract  says  a 
year.  Whether  Stiff's  was  six  months  or  a  year,  I 
don't  now  remember,  but  in  any  event,  during  that 
period,  in  which  he  had  the  right  to  buy  back  his 
trucks,  we  agreed  that  he  should  hire  and  fire  his 
own  drivers. 

He  stated  that  he  was  particularly  anxious  to  keep 
the  drivers  that  he  then  had  working  on  the  equip- 
ment which  he  had,  and  that  he  would  not  enter 
into  this  agreement  unless — so  long  as  he  had  the 
right  to  repurchase  the  equipment — he  could  hire 
and  fire  his  own  drivers. 

Mr.  Penfield:  Was  the  date  of  that  contract  es- 
tablished ? 

Q.  (Mr.  Merrill,  continuing) :  Substantially 
when  was  that  contract  entered  into? 

A.  My  recollection  is  during  the  month  of  May, 
1941.  [1448] 

Q.  How  are  the  drivers  referred  to  as  those  on 
the  river  or  on  the  West  End,  the  ones  to  which 
you  make  reference  in  dealing  with  Stiff? 

A.  Yes.  This  Stiff  equipment  was  purchased 
to  make  a  haul  from  the  river,  hauling  gas  which 
we  received  from  the  Shell  Company  there  in  ex- 
change, and  that  was  hauled  into  the  Boise  territory 
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in  return  for  gasoline  which  we  were  furnishing  the 

Shell  Company  out  of  the  refinery  here. 

Q.  The  river  that  you  refer  to  is  the  Columbia 
River? 

A.  Yes,  sir;  Attalia,  Washington  on  the  Colum- 
bia River.  Attalia,  Washington  was  the  marine 
terminal  from  which  we  hauled. 

Q.     Now,  other  than  that  which  you  have  stated, 
Stiff  had  no  relationship  whatever  with  the  com- 
pany, is  that  right?  A.     That  is  right. 
Q.     Or  with  the  Idaho  Gas  &  Oil  Company  ? 
A.     That  is  right. 

Q.  And  I  understand  that  he  had  no  arrange- 
ment or  connection  whatever  with  the  Covey  Gas 
&  Oil?  A.     He  did  not. 

Q.  Mr.  Moyle,  I  hand  you  Board's  Exhibit  7 
which  names  the  officers  of  the  Idaho  Gas  &  Oil 
Company.  Are  you  able  to  advise  approximately 
when  those  individuals  became  officers  as  recited 
on  that  exhibit? 

A.     Well,  the  first  group 

Q.     And  their  tenure  of  office?  [1449] 
A.     The  original  officers  are  just  what  they  indi- 
cate. They  were  the  officers  at  the  time  of  the  organ- 
ization of  the  company. 

Q.     (Trial  Examiner  Riemer) :     When  was  that? 
A.     Sometime  in  1939,  I  should  say  the  first  half 
of  the  year.     Mr.   Henderson  continued  as  presi- 
dent of  that  company  until  he  left  to  hold  some 
public  office. 

Q.     Probate  judge? 
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A.     Probate  judge?    When  was  thaf? 
Q.     That  was  approximately  two  years  ago? 
A.     Yes,  I  would  say  he  held  that  office  until  two 
years  ago  when  he  filled  some  public  office  here. 

At  that  time,  Mr.  Peterson  became  the  president, 
and  Arch  Webb  took  Mr.  Peterson's  place  as  secre- 
tary and  treasurer.  Those  same  officers  continued 
until  Mr.  Webb  left  for  the  Army.  That  is  just 
two  years  ago  now  I  think  he  testified. 

Trial  Examiner  Eiemer:  He  went  into  the  army 
in  December,  1940. 

The  Witness:  Yes, — well,  whenever  it  was — De- 
cember, 1940.  When  Mr.  Webb  left  the  Idaho  Ee- 
fining  Company,  Mr.  Frank  Copening  became  the 
Secretary-Treasurer  and  those  officers  continued  un- 
til the  spring  of  1942,  when  Mr.  Albertson  became 
president,  and  those  officers  continued  until  July, 
when  Mr.  Copening  went  into  the  army  and  William 
McMillan  became  the  secretary-treasurer  in  July, 
1942. 

Q.  Mr.  Moyle,  I  wish  you  would  relate  a  little 
more  in  detail  [1450]  the  relationship  to  the  Idaho 
Refining  Company  of  the  Idaho  Gas  &  Oil  Com- 
pany. I  understand  that  the  Idaho  Refining  Com- 
pany does  not  own  any  of  the  stock  of  the  Idaho 
Gas  &  Oil  Company.     Is  that  correct? 

A.     That's  right. 

Q.     Explain  that  relationship,  then,  between  them. 

A.  The  incorporators  of  the  Idaho  Gas  &  Oil 
Company  for  the  most  part,  were  stockholders  of 
the   Idaho   Refining   Company,   and  they   invested 
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in  that  company  some  eighteen  or  nineteen  thou- 
sand dollars  in  capital,  and  since  its  organization, 
the  Refining  Compan}^  has  loaned  that  corporation 
upwards  of  $295,000,  and  the  Company  has  built 
up — the  Idaho  Gas  &  Oil  Company  has  built  up 
the  principal  company  controlled  retail  outlets  for 
the  Refinery  in  the  territory  from  Twin  Falls  west. 

Q.  Then  do  I  understand  that  because  of  the  re- 
lationship of  debtor  and  creditor,  the  Idaho  Refining 
Company  has  rather  close  control  of  the  Idaho  Gas 
&  Oil  Company? 

A.  Yes,  and  I  might  say  this  situation  is  true 
with  some  other  companies — that  is,  other  distribu- 
tors who  distribute  the  Refinery  products. 

Q.  Now,  Mr.  Moyle,  did  you  come  to  Pocatello 
and  engage  in  a  meeting  or  hold  a  meeting  with  the 
employees  of  the  Idaho  Refining  Company  in  the 
spring  of  1939?  A.     I  did. 

Q.  Will  you  relate  that  incident  and  advise  what 
was  said  at  the  [1451]  meeting  and  by  whom? 
•  A.  Well,  I  was  urged  by  the  company,  especially 
Mr.  M.  B.  Kaye  who  was  the  general  manager  of 
the  refinery,  to  look  into  the  question  of  obtaining 
financial  assistance  for  the  refinery  employees  ob- 
taining living  quarters  in  Pocatello.  There  seemed 
to  be  some  difficulty  here  from  lack  of  housing 
and  lack  of  transportation  from  the  city  to  the 
plant.  It  was  his  idea  that  if  it  were  possible,  some 
housing  should  be  furnished  near  the  plant. 

We  were  experiencing  a  great  deal  of  difficulty 
in  getting  the  plant  to  function  economically,  and 
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were  having  various  complications  and  difficulties 
with  the  plant  which  required  the  employees  to  come 
in  frequently  to  the  plant  when  the  shifts  would  re- 
quire them. 

I  looked  into  the  subject  pretty  carefully  and 
came  up  here  and  held  a  meeting  which  has  been  re- 
ferred to  here  frequently,  on  the  rear  steps  of  the 
finery  and  gave  to  the  employees  of  the  refinery  my 
findings  with  reference  to  the  various  possibilities 
of  financing  homes. 

Q.  Eeference  has  been  made  to  the  FHA  pro- 
gram. A.     That  was  one  of  them. 

Q.  AVhat  was  said  with  reference  to  that,  if  you 
remember  % 

A.     Well,  you  mean  the  details  of  the  program? 

Q.     Just  generally. 

A.  I  indicated  to  them  that  it  was  quite  possible 
through  FHA  [1452]  to  get  assistance  financially 
if  they  had  the  proper  building  sites  located. 

Q.  Mr.  Moyle,  state  whether  or  not  that  meet- 
ing had  anything  to  do  with  the  Idaho  Refining 
Company  Employees  Benefit  &  Labor  Association, 
or  the  members  thereof? 

A.  None  whatsoever.  I  knew  nothing  about 
such  an  association  at  that  time. 

Q.  And  state  whether  or  not  any  discussion 
was  had  touching  any  membership  of  that  Associa- 
tion, or  the  members  thereof? 

A.     There  was  not. 

Q.     Was  there  any  reference  made  to  such? 

A.     No,  sir. 
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Q.  Now,  Mr.  Moyle,  some  testimony  has  been 
introduced  touching  discounts  for  gasoline  and  oil 
to  certain  persons.  Will  you  state  what  has  been 
the  policy  of  the  Idaho  Refining  Company  with  ref- 
erence to  that  matter? 

A.  Well,  I  announced  to  the  employees  of  the 
Refinery  that  it  would  be  the  company  policy  to 
give  to  any  employee  his  gasoline  at  substantially 
our  cost  plus  enough  merely  to  handle  the  situa- 
tion, credits  and  so  on. 

Q.  Did  you  advise  them  as  to  the  manner  in 
which  that  gasoline  was  to  be  discounted,  or  by 
whom? 

A.  Well,  I  told  them  at  that  time  that  the  de- 
tails would  be  worked  out  and  the  management 
would  designate  some  station  in  Pocatello  handiest 
to  the  refinery  from  which  they  could  buy  [1453] 
that  gasoline. 

Q.  State  whether  or  not  that  policy  has  been 
followed  by  the  company  since  that  time? 

A.     I  have  been  so  advised,  yes. 

Q.     State  whether  or  not  that  discount 

A.  That  discount,  of  course,  went, — it  was  not 
confined  at  that  time,  or  any  other  time,  as  far 
as  I  know,  to  gasoline.  It  came  up  at  the  time  that 
we  discussed  the  building  of  these  homes  in  connec- 
tion with  the  suggestion  that  so  far  as  the  purchas- 
ing of  building  materials,  cement,  sand  and  gravel, 
and  things  of  that  kind,  that  they  might  get,  in 
addition  to  automobile  accessories,  that  we  would  en- 
deavor to  give  the  employees  the  benefit  of  any  re- 
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duction  that  we  could  get  as  a  refinery  with  our 

refinery  purchasing  power. 

Q.  State  whether  or  not  that  privilege  was  ex- 
tended to  all  of  the  employees,  irrespective  of  mem- 
bership in  the  Association  or  confined  to  any  group  ? 
A.  It  was  extended  to  all  of  the  employees  of 
the  Refinery,  regardless  of  any  affiliation  they 
might  have  with  anybody. 

Q.     Has  that  been  the  continued  policy? 
A.     I  have  been  so  advised.     The  management 
was  then  instructed  to  do  so. 

Q.  Mr.  Moyle,  I  am  directing  your  attention  to 
the  item  of  insurance.  Will  you  explain  the  policy 
of  the  company  with  reference  to  insurance  and 
its  experiences,  in  so  far  as  [1454]  the  same  cover 
motive  power  equipment  of  the  company? 

A.  Well,  I  had  nothing  to  do  with  the  insur- 
ance— that  is,  the  original  writing  of  the  insur- 
ance. I  knew  who  our  insurance  carriers  were  so 
far  as  the  agents  were  concerned.  I  knew  that 
from  the  daily  reports  I  got  from  the  refinery,  we 
were  having  accidents,  and  Mr.  Sheets  advised  me 
from  time  to  time  that  the  situation  was  growing 
more  and  more  serious. 

Q.     Which  Mr.  Sheets  was  that? 

A.  Mr.  Gilbert  S.  Sheets,  the  president  of  the 
company. 

Q.  Growing  more  serious  in  what  way,  Mr. 
Moyle  ? 

A.     Both   as  to   frequency  and  what   they  caH 
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the  loss  ratio — the  losses  against  the  amount  of  the 

premium. 

Q.  How  frequently  was  this  advice  given  you, 
say  ill  the  year  1941,  prior  to  November  14th'? 

A.  I  think  that  the  only  accidents  that  were 
ever  reported  to  me,  were  what  you  would  call  the 
more  serious  or  major  accidents. 

Q.  Yes,  what  complaint  if  any  was  made  to  you, 
and  by  whom,  touching  accidents  and  a  possible 
cancellation  of  the  policy? 

A.  Well,  Mr,  Sheets  very  frequently  discussed 
with  me  in  Salt  Lake,  the  possibility  of  a  cancel- 
lation, and  also  the  very  great  difficulty  we  would 
have  if  our  policy  were  cancelled. 

Q.  In  what  respect,  Mr.  Moyle,  would  that  diffi- 
culty arise? 

A.  Well,  I  recall  especially  Mr.  Sheets  telling 
me  on  more  than  one  occasion  that  the  fact  that 
the  companies  with  which  he  was  associated  and 
who  had  written  our  insurance,  if  they  cancel- 
led, [1455]  the  companies  who  had  no  such  interest 
in  our  refinery  would  be  less  likely  to  take  up  the 
insurance  when  once  cancelled. 

Q.  When  did  this  matter  of  the  cancellation  of 
the  insurance  come  finally  to  your  attention  for 
action,  if  it  did"? 

A.  Well,  the  early  part  of  November,  1941,  I  at- 
tended the  American  Petroleum  Institute  in  San 
Francisco.  As  I  recall,  I  was  there  ten  days. 
Whether  I  was  notified  while  I  was  in  San  Fran- 
cisco of  its  cancellation  or  not,  I  don't  remember, 
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but  I  returned  to  Salt  Lake  City  on  the  llth  and 
had  a  three-hour  conference  with   Mr.   Sheets  on 
this  matter  on  the  12th  of  November,  1941. 

Q.  And  what  was  the  subject  matter  of  the  con- 
versation?    Relate  it  in  some  detail. 

A.  The  question  of  w^hat  we  would  have  to  do 
to  get  new  insurance  and  from  my  end  of  it,  we 
would  not  be  able  to  operate  past  the  17th  unless 
we  had  insurance.  We  discussed  in  that  connec- 
tion the  financial  condition  of  the  company. 

Q.  What  else  did  you  discuss?  Did  you  dis- 
cuss the  reasons  for  the  cancellation? 

A.  Well,  I  don't  think  that  we  wasted  much 
time  discussing  the  reasons,  and  I  was  definitely 
informed  by  Mr.  Sheets  that  the  reason  was  our 
loss  record — our  accident  record. 

Q.  Did  you  and  Mr.  Sheets  come  to  any  con- 
clusion at  that  time,  that  is,  on  the  12th  day  of 
November,  1941,  as  to  any  action  that  you  would 
take  in  this  matter?  [1456] 

A.  We  came  to  the  conclusion  that  without  the 
discharge  of  our  drivers,  we  would  not  be  able  to 
get  anybody  to  consider  the  re-writing  of  our  in- 
surance. 

Q.  Was  there  any  conclusion  reached  at  that 
time  touching  the  discharge  of  these  drivers? 

A.  Yes,  we  decided  at  that  time  that  we  would 
either  have  to  do  that,  or  quit  business. 

Q.  What  drivers  were  particularly  involved  in 
that  decision? 
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A.  Well,  the  drivers  that  were  regularly  hired 
by  the  Idaho  Refining  Company  out  at  the  refinery 
that  had  charge  of  our  equipment,  that  had  had  these 
major  accidents.  In  fact  they  were  the  only  ones 
that  we  did  consider. 

Q.  Was  there  any  consideration  of  the  distinc- 
tion between  drivers  who  had  had  major  accidents 
and  drivers  who  had  not  had  major  accidents'? 

A.  No,  as  far  as  I  was  concerned,  there  had 
never  been  anything  reported  to  me  as  objection- 
able to  the  insurance  company  except  the  larger 
or  major  wrecks,  which  our  larger  equipment  had 
had.  In  fact,  I  had  no  record  at  all  of  any  other 
accidents. 

Q.  Now,  what  did  you  and  Mr.  Sheets  do,  if 
anything,  with  respect  to  coming  to  a  decision  on 
this  matter? 

A.  Well,  after  a  conclusion  of  our  conference, 
and  after  he  reported  to  me  what  he  knew,  and  I 
reported  to  him  my  judgment,  w^e  decided  as  I 
indicated  that  the  only  thing  we  could  do  would 
be  to  discharge  these  drivers.  [1457] 

Q.  At  that  time,  did  you  know  whether  or  not 
these  drivers  or  any  of  them,  were  members  of  any 
outside  labor  organization  or  particularly  Teamsters 
Local  440?  A.     I  did  not. 

Q.  Did  you  know^  whether  or  not  they  were, 
or  any  of  them  were,  members  of  any  union? 

A.  Well,  I  just  assumed,  from  the  agreement 
of  June,  1941,  that  they  were  members  of  the  Bene- 
fit Association  inside  the  refinery. 
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Q.  Did  you  ever  have  information  of  any  kind 
or  character  touching  union  activities  of  any  of 
these  men?  A.     I  did  not. 

Q.  State  whether  or  not  the  union  activities  of 
any  of  these  men  had  anything  whatever  to  do 
with  the  decision  which  you  and  Mr.  Sheets  made 
for  the  discharge  of  these  drivers'? 
A.  I  should  say  definitely  not. 
Q.  Did  you  know  a  man  by  the  name  of  Archi- 
bald? 

A.  Well,  so  far  as  I  can  recollect,  I  have  been 
thinking  of  him  all  through  this  trial — I  don't 
think  I  ever  heard  his  name  before  he  came  here 
to  the  trial  of  this  case  or  before  I  read  the  com- 
plaint in  this  case. 

Q.     Did  you  know  anything  of  his  discharge  ? 
A.     I  did  not. 

Q.     Or  anything  of  his  relationship  or  associa- 
tion in  any  union  or  any  union  activities'?  [1458] 
A.     I  knew  nothing  whatever  about  it. 
Q.     I  believe  that  you  said  that  you  made  efforts 
to  get  insurance.     What  efforts  were  made,   Mr. 
Moyle,  I  mean  in  so  far  as  the  cancellation  of  the 

Firemen's  and  Metropolitan  policies 

A.  Well,  I  was  informed  when  I  returned  on  the 
12th  that  every  possible  agency  had  been  contacted 
and  that  the  matter  was  under  consideration  with 
them.  That  up  to  that  time,  we  had  had  no  favor- 
able reply  of  any  kind,  and  that  unless  there  was 
something  done  by  the  company  to  change  the  situ- 
ation, we  likely  would  not  have  any. 
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Q.  Why  did  you  think  that  the  discharge  of 
the  drivers  would  make  it  easier  for  the  company 
to  get  new  insurance? 

A.  Well,  I  understood  that  nothing  short  of  a 
complete  change — definite  change — in  our  set-up 
would  be  sufficient  to  put  us  in  a  position  w^here 
any  of  the  companies  would  consider  us. 

Q.  State  whether  or  not  that  was  the  reason 
for  your  decision? 

A.  Well,  Mr.  Sheets  and  I  went  over  the  whole 
situation.  We  couldn't  change  the  equipment.  We 
couldn't  change  the  job  to  be  done.  We  came  to 
the  conclusion  that  there  was  only  one  thing  that 
could  be  changed,  and  that  was  the  drivers. 

Q.  Is  there  anything  further  in  connection  with 
that  meeting  with  Mr.  Sheets  in  Salt  Lake  City 
on  the  12th  of  November,  1941? 

A.  Well,  Mr.  Sheets  and  I  agreed  that  I  should 
come  to  Pocatello  the  next  day,  explain  the  situa- 
tion to  Mr.  Moyle,  and  have  him  carry  it  out.  [1459] 

Q.     What  did  you  do  then? 

A.  Well,  that  is  just  what  I  did.  I  came  here 
on  the  13th  of  November,  1941. 

Q.  About  what  time  of  the  day  did  you  reach 
Pocatello,  do  you  remember? 

A.  Well,  my  recollection  is  that  I  came — got  in 
here  sometime  around  noon.  I  could  be  mistaken 
about  that,  and  as  far  as  my  recollection  now  goes, 
I  was  only  in  the  refinery  for  a  short  while  the 
afternoon  of  November  13. 
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It  was  represented  to  me  that  the  companies 
had  not  yet  approved  of  issuing  any  policy  to  ns, 
but  Mr.  Watkins  advised  me  that  he  thought  his 
company  during  the  afternoon  would  give  me  a 
binder  pending  their  determination  whether  they 
would  write  the  policy  or  not,  and  that  afternoon 
Mr.  Watkins  brought  me  in  a  ten-day  binder,  dated 
back  as  I  recall  it,  to  noon  of  the  17th. 

There  was  some  discussion  as  to  whether  the  orig- 
inal cancellation  notice  took  place  at  midnight,  the 
beginning  of  the  17th  or  high  noon.  But,  as  I  re- 
call it,  Mr.  Watkins'  binder  was  dated  from  high 
noon  of  the  17th. 

Q.  Then  what  further  was  done  with  reference  to 
securing  insurance? 

A.  Well,  before  the  ten-day  period  had  expired, 
Mr.  Watkins  had  given  us  rather  definite  assur- 
ance that  the  policy  would  issue,  and  he  issued  us 
a  second  binder,  then  later,  the  policy.  [1462] 

Q.  Are  you  able  to  state  whether  or  not  the 
policy  was  ultimately  issued  because  of  the  dis- 
charge of  these  drivers,  or  would  it  have  issued  if 
they  had  not  been  discharged? 

Mr.  Penfield:  I  object  to  that.  I  don't  see  how 
he  knows. 

Mr.  Merrill :      He  knows  what  they  told  him. 

Mr.  Penfield:  Well,  get  the  insurance  represen- 
tative in  that  case. 

Trial  Examiner  Riemer:  If  you  know,  you  can 
answer  the  question. 

A.     Well,  that's  what  they  told  me. 
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Q.  (Mr.  Merrill,  continuing)  :  Repeat  what 
they  told  you. 

A.  They  told  me  that  they  wouldn't  consider 
writing  it  until  after  we  had  discharged  them  and 
were  in  a  position  to  ask  us  to  discharge  them. 

Q.  (Mr.  Penfield,  continuing)  :  Who  told  you 
that? 

A.  My  recollection, — both  Watkins  and  Mr. 
Sweeney. 

Q.  (Mr.  Merrill,  continuing)  :  When  did  they 
tell  you  that? 

A.  Mr.  Sweeney  in  my  office,  and  Mr.  Watkins 
either  over  the  phone  or  in  my  office.  I  had  one 
conversation  with  him  over  the  phone  from  Idaho 
Falls  and  I  think  one  from  my  office.  I  think  that 
he  came  to  Salt  Lake. 

Q.     Is  that  Mr.  Sweeney?  A.     Yes. 

Q.     Who  was  Mr.   Sweeney? 

A.     He  is  an  insurance   agent  in   Idaho   Falls. 

[1463] 

Q.  When  did  Mr.  Watkins  tell  you  that  he 
wouldn't  write  the  insurance  unless  those  drivers 
had  been  discharged? 

A.  Well,  that  was  at  the  meeting  on  the  17th. 
That  is,  he  gave  me  to  understand  that.  I  under- 
stood that  it  was  a  delicate  situation  with  the  in- 
surance companies,  they  would  not  be  put  in  a 
position  w^hether  they  either  recommended,  or  urged 
or  requested  the  discharge  of  the  drivers.  That 
was  made  clear  to  me,  but  that  after  we  had  dis- 
charged them   on   our   own   initiative,   the   fact   is 
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tions  under  the  Interstate  Commerce  Commission 
covering  insurance  on  motor  vehicles  of  the  type 
and  character   and  for   the   purpose   used   by   the 
Idaho    Refining    Company?  A.     I    have. 

Q.  And  what  were  the  requirements  at  the  time 
that  you  came  to  this  decision  in  November,  1941, 
with  respect  to  insurance? 

A.  Well,  our  company  w^ould  either  have  to 
have  the  insurance  required  by  the  insurance  reg- 
ulations of  the  Interstate  Commerce  Commission,  or 
have  qualified  as  a  self-insurer  before  we  could 
have  engaged  in  operating  on  the  highways  in  in- 
terstate commerce. 

Q.  Was  the  Idaho  Refining  Company  able  to 
comply  as  a  self-insurer  under  the  rules  and  reg- 
ulations of  the  Interstate  Commerce  Commission? 

A.     We  were  not. 

Q.    Why? 

A.     Because  of  our  lack  of  capital. 

Mr.  Penfield:  I  don't  think  that  it  is  ma- 
terial.  [1466] 

Trial  Examiner  Riemer:     That's  enough. 

A.  (Continuing)  :  As  shown  by  an  exhibit  here- 
tofore introduced.     What  was  the  number 

Mr.  Penfield:  I  object  to  that,  and  object  to  any 
further 

Trial  Examiner  Riemer:  That  was  Respon- 
dent's 6. 

A.     Respondent's  Exhibit  6. 

Q.  (Mr.  Merrill,  continuing)  :  Now,  Mr.  Moyle, 
when  did  you  next  come  up  to  Pocatello  from  Salt 
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Lake  City  after  you  first  were     here  on  the  13th 

of  November,  1941? 

A.     The  21st  of  November. 

Q.  At  that  time,  did  you  have  a  meeting  with 
anyone  in  the  refining  plant?  A.     Yes. 

Q.  What  was  the  purpose  of  your  visit  on  that 
day? 

A.  I  understood  that  a  Mr.  Brandt  and  a  Mr. 
Rosqvist  wanted  a  meeting  at  the  Refinery  with 
reference  to  an  agreement  that  they  had  left  with 
the  Refinery  the  week  before. 

Q.     Did  you  know  those  gentlement  at  that  time? 

A.  As  far  as  I  remember,  I  had  never  met  either 
one  of  them  before.  ' 

Q.  What  time  did  this  meeting  convene  on  the 
21st  of  November,  1941? 

A.  As  near  as  I  remember,  it  was  in  the  morn- 
ing. 

Q.     Where  was  it  held  ? 

A.     In  the  Refinery  office.   [1467] 

Q.    Who  was  present? 

A.  Those  two  gentlemen,  and  Mr.  John  Evans, 
Gilbert  Moyle,  and  myself,  and  Frank  Copening. 

Q.  Will  you  relate  exactly  what  was  said  and 
done  at  that  meeting,  Mr.  Moyle? 

A.  These  men  asked  if  we  were  ready  to  sign 
the  contract 

Trial  Examiner  Riemer:  In  describing  this  con- 
versation, tell  us  who  spoke,  giving  the  names  of  the 
individuals,  if  you  can. 
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A.  (Continuing) :  As  to  the  two  labor  men,  I 
could  be  mistaken.  It  is  my  recollection  that  Mr. 
Rosqvist  led  off  in  the  first  part  of  the  conversa- 
tion and  asked  whether  or  not  we  were  ready  to 
sign  this  contract,  and  I  told  him  that  as  far  as  I 
was  concerned,  unless  I  had  some  proof  or  evi- 
dence of  his  right  to  bargain  for  the  employees  of 
the  refinery,  that  an  agreement  which  we  already 
had  with  the  employees  would  seem  to  prevent  me 
from  so  doing. 

Q.     And  what  did  he  say? 

A.  In  other  words,  I  told  him  that  I  didn't  see 
how  we  could  have  two  representatives  at  the  same 
time. 

Q.     What  did  he  say  in  response  to  that? 

A.  Well,  he  said  in  substance,  "What  kind  of 
proof  do  you  want." 

Q.    What  did  you  say? 

A.  I  said  it  was  my  first  experience,  that  I 
didn't  have  the  wildest  idea  what  kind  of  proof  he 
had.  I  said  I  would  be  [1468]  glad  to  consider  any 
proof,  or  any  evidence. 

Q.     And  then  what  did  he  say? 

A.  Well,  he  said  that  it  wasn't — I  think  that  he 
made  some  statement  that  it  wasn't  customary  to 
produce  proof,  or  wasn't  customary  to  produce  any 
evidence,  or  something,  and  I  told  him  that  I  didn't 
see  how  I  could  deal  with  him  miless  I  knew  whom 
he  was  representing.  I  asked  him,  I  think,  specific- 
ally the  question,  "Whom  do  you  represent?" 

Q.     And  what  did  he  say? 
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A.  And  he  said  substantially  that  the  names  of 
the  men  were  a  secret  which  he  could  not  divulge. 
I  don't  know  whether  he  said  according  to  the 
rules  of  his  organization,  or  not,  but  that  was  the 
impression  I  got  from  what  he  said,  there  was 
some  rule  or  regulation  that  would  not  permit  him 
to  divulge  the  names  of  the  people  that  he  repre- 
sented. 

Q.     Then  what  was  said,  further? 
A.     Well,  I  told  him  that  I  was  sorry,  but  until 
I  could  be  informed  as  to  w^hom  he  represented, 
it  would  be  difficult,  if  not  impossible,  to  bargain 
with  him. 

Q.  What  further  was  said? 
A.  Well,  we  had  some  discussion — some  further 
discussion  as  to — I  think  he  asked  me  more  or  less 
categorically  if  I  refused  to  bargain  with  him,  and 
I  said  "No",  that  I  had  come  up  there  purposely 
to  bargain  with  him  if  I  knew  what  he  was  bar- 
gaining for,  or  what  authority  he  had  to  bargain 
for  them.  [1469]  And  I  recall  that  something  was 
said  about  ''Don't  you  know  Mr.  Evans,  one  of 
your  drivers",  and  I  think  that  I  told  him  that  I 
didn't  know  him  personally,  but  very  likely  he  was 
a  driver,  that  I  didn't  dispute  that  fact  at  all. 

Q.  What  further  was  said,  if  anything,  Mr. 
Moyle,  and  by  w^hom? 

A.  Well,  we  discussed  some  further  the  agree- 
ment that  we  had  with  the  Association,  and  Mr. 
Brandt  suggested  that  maybe  if  that  was  the  case 
— that  is,  that  we  had  this  agreement, — an  election 
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ought  to  be  called  for  the  purpose  of  determining 
who  represented — properly  represented  the  employ- 
ees of  the  refinery,  and  I  told  him  that  he  could 
hold  an  election  any  time  or  any  place  that  he 
would  like  to,  we  had  no  objection. 

Q.     What  reply  did  he  make  to  that,  if  any? 

A.  Well,  I  don't  think  that  there  was  ever  any- 
thing further  said  on  the  subject  of  election  that 
T  recall. 

Q.  Was  there  anything  further  said  at  that 
meeting  that  you  now  recall? 

A.  Oh,  about  that  time,  these  men  stood  up  and 
we  greeted  each  other  and  they  departed. 

Q.  Did  anyone  besides  yourself  on  behalf  of 
the  Idaho  Refining  Company  make  any  statement 
or  comment,  or  ask  any  questions? 

A.  Well,  not  unless  Frank  Copening  or  Gilbert 
Moyle  may  have  made  to  me  when  I  said  that  I 
didn't  know  John  Evans,  that  he  was  a  truckdriver 
or  something  to  that  effect. 

Q.  Other  than  that,  was  there  any  statement 
made  by  any  one  of  [1470]  them? 

A.     I  think  not. 

Q.  Mr.  Moyle,  did  you  ever  refuse  to  nego- 
tiate with  this  organized  group,  or  any  organized 
group  if  they  were  properly  represented? 

A.  Well,  I  never  refused  to  bargain  with  them 
at  all. 

Q.  What  is  the  fact  as  to  whether  or  not  you 
are  open  for  bargaining  at  any  time? 
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A.     I  told  them  that  that  was  the  fact. 

Q.     And  was  it  the  fact? 

A.     It  is  the  fact,  and  it  was  then. 

Q.  Did  they  ever  present  to  you  any  proof  of 
their  right  to  represent  any  group  of  employees 
working  for  the  refining  company,  or  otherwise? 

A.     Would  you  read  the  question  ? 

(Thereupon  the  last  question  was  read  aloud 
by  the  reporter  as  hereinabove  recorded.) 

A.  I  think  that  is  the  only  time  I  ever  met 
those  men  or  saw  them. 

Q.  Did  either  of  them  ever  take  this  matter 
up  with  you  in  Salt  Lake  City? 

A.     They  did  not. 

Q.     Did  either  of  them  ever  call  on  you  again? 

A.     They  did  not. 

Q.  Do  you  recall  now  whether  you  have  related 
all  that  occurred  [1471]  at  that  conversation? 

A.  Well,  I  think  substantially  all;  I  don't  re- 
call anything  else  specifically. 

Q.  And  has  anything  happened  with  respect  to 
that  matter  since  that  date,  so  far  as  it  has  been 
brought  to  your  attention? 

A.  Well,  nothing  except  the  investigation  and 
institution  of  this  suit.  [1472] 

Q.  (Mr.  Penfield,  continuing)  :  Youi-  first 
knowledge  of  the  actual  cancellation  of  the  insur- 
ance came  from  Mr.  Sheets,  did  I  understand  you 
to  say? 

A.     That  is  my  present  recollection,  yes. 
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Q.  And  that  is  when  you  returned  from  the 
Coast  A.     That  is  right. 

Q.  That  was  on  November  12? 
A.  I  may  have  known  something  about  it.  I 
mean,  regardless  of  where  I  am,  I  get  telephone 
calls  all  the  time,  and  that  information  may  have 
passed  by  telephone  while  I  was  in  San  Francisco, 
but  I  don't  have  no  recollection  of  it  now. 

Q.  You  met  with  Mr.  Sheets  on  November  12  to 
discuss  the  matter  and  you  decided  that  further 
action  should  be  taken  by  the  comi3any,  is  that  cor- 
rect? A.     That  is  right. 

Q.  And  as  I  understand  it,  during  this  confer- 
ence, neither  of  you  knew  anything  except  that  the 
insurance  had  been  cancelled  because  of  the  loss 
ratio.  You  didn't  know  anything  about  the  in- 
dividual driving  records  of  any  of  the  drivers,  is 
that  correct? 

A.  Your  question  has  two  questions  in  it.  Which 
one  do  you  want  me  to  answer? 

Q.     Well,  if  you  can,  figure  them  both  out.  [1475] 

Mr.  Merrill:     I  object  to  the  question. 

Trial  Examiner  Riemer:     Sustained. 

Q.  (Mr.  Penfield,  continuing) :  At  the  time  that 
you  met  with  Mr.  Sheets,  did  you  know  anything 
of  the  accident  records  of  the  drivers? 

A.    Yes. 

Q.     The  individual  accident  records? 

A.  I  knew  nothing  about  them  individually  by 
name. 


vs.  Idaho  Bejining  Co.  1019 

(Testimony  of  Henry  D.  Moyle.) 

Q.     Then  all  you  knew  was  the  loss  ratio,  is  that 
correct?  A.     Xo,  that  is  not. 

Q.  AVhat  did  you  mean,  then,  when  you  say 
that  you  knew  something  about  the  accident  record  ? 
A.  AYell,  as  I  indicated,  I  get  a  record  of  every 
major  accident,  and  I  get  a  daily  report  from  the 
refinery  on  the  business  of  the  refinery.  I  knew 
from  day  to  day  and  week  to  week  and  month  to 
month  what  was  transpiring  up  here,  and  I  make 
frequent  visits  to  Pocatello. 

Q.  The  only  reports  you  had,  though,  were  of 
accidents  that  had  occurred.  You  knew  nothing 
of  the  accident  records  of  the  other  men? 

A.  Yes,  I  knew  in  each  instance  which  driver 
had  the  accident  when  I  got  the  report,  but  you 
were  asking  me  about  the  day  I  talked  with  Mr. 
Sheets. 

Q.     Yes,  I  am  asking  you  that. 
A.     The  day  Sheets  and  I  talked,  we  didn't  have 
the  individual  [1476]  record  of  any  driver  before  us. 
Q.     I  believe  that  several  of  the  insurance  men 
have  testified,  and  I  believe  that  Mr.  Sheets  also 
testified,   that  it  is   not   only  the   major  accidents 
but  the  fact  that  there  are  a  number  of  smaller 
accidents  that  is  influential  in  the  determination  of 
an  insurance  company  to  continue  with  a  risk. 
A.     I  didn't  so  understand. 

Q.     Didn't  he  discuss  that  with  you  at  this  meet- 
ing on  the  12th?  A.     He  did  not.  [1477] 
Q.     When  you  came  to  Pocatello  on  November 
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13,  and  you  ordered  Mr.  Gilbert  Moyle  to  discharge 
the  drivers,  why   did  you  order  the   drivers   who 
were  out  called  in  from  their  trips  and  that  they 
be  paid  up  on  November  14,  the  next  morning? 
A.     I  didn't  so  order. 

Q.  Wasn't  that  matter  discussed,  when  the 
drivers  would  be  paid  off? 

A.  I  told  him  to  discharge  them  just  as  quickly 
as  they  could,  that  it  would  be  impossible  for  us 
to  have  any  negotiations  with  insurance  companies 
until  after  they  were  discharged,  and  that  we  [1478] 
had  only  two  or  three  days  left. 

Q.     (Trial  Examiner  Riemer)  :     Well,  you  had 
been   negotiating    before    you    came    to    Pocatello, 
hadn't  you,  Mr.  Moyle? 
A.     I  had  not,  no,  sir. 

Q.     Well,  I  mean  the  officers  of  the  company  had  ? 

A.     They  had  gotten  no  insurance. 

Q.     (Mr.    Penfield,    continuing) :     Actually    you 

had  insurance  and  would  have  had  it  up  to  the  17th  ? 

A.     Yes,  but  we  had  to  have  new  insurance  by 

the  17th.     That  just  gave  us  three  days  after  the 

discharge   of  the   drivers   in  which   to   make   that 

representation  and  get  the  insurance. 

If  we  hadn't  discharged  the  drivers  until  the 
17th,  we  would  have  then  been  several  days  with- 
out insurance  pending  the  negotiation  of  it.  There 
was  no  policy  negotiated  on  the  14th. 

Q.  As  a  matter  of  fact,  the  agents  for  the  Com- 
mercial Standard  Insurance  Company  were  not  ap- 
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proaclied   until    after   the    drivers    had    been    dis- 
charged ? 

A.     I  don't  know  what  you  mean  by  approached. 

Q.  Well,  that  is  their  testimony  here;  do  you 
think  that  was  incorrect? 

A.  I  don't  know;  I  didn't  approach  them  before. 
The  first  conference  I  had  with  Mr.  Watkins  was 
on  the  17th. 

Q.  Watkins  said  that  he  was  first  approached  on 
the  15th  of  November. 

A.     I  say  I  don't  recall  anything  about  it.  [1479] 

Q.  Well,  how  did  you  happen  to  conclude  that  it 
was  necessary  to  discharge  the  drivers  in  order  to 
get  new  insurance,  if  you  didn't  discuss  the  matter 
with  any  of  the  insurance  companies  until  after  the 
drivers  were  discharged? 

A.  You  are  talking  about  me,  personally?  I 
had  a  three-hour  conference  with  Gilbert  Sheets, 
who  is  an  experienced  insurance  man,  and  I  per- 
sonally have  been  an  attorney  for  more  than  20 
insurance  companies  at  a  time  over  a  period  of 
many,  many  years,  and  I  think  that  both  Mr.  Sheets 
and  I  knew  something  about  the  insurance  business, 
and  we  met  in  my  office  on  the  12th,  and  he  brought 
in  everything  that  he  had  been  able  to  get  since 
the  notice  of  cancellation  was  given  him  on  the  8th 
and  we  came  to  a  conclusion  there,  according  to  our 
best  judgment,  that  unless  we  did  that,  we  wouldn't 
get  any  insurance. 

Q.  Did  you  consider  the  question  of  retaining 
the  drivers  who  had  not  had  accidents? 
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A.     We   considered   every   phase   of   it   that   we 
could  conceive  of. 

Q.     Did  you  consider  that  phase? 
A.     Yes,  that  was  one  of  them. 
Q.     Why  did  you  conclude  that  that  would  not 
be  an  effective  means? 

A.  We  concluded  that  there  was  nothing  short 
of  a  complete  housecleaning  would  induce  any  com- 
pany to  issue  the  insurance  with  the  record  that 
we  had  of  accidents,  and  furthermore,  we  considered 
the  element  of  time  for  any  company  to  come  up 
here  [1480]  and  go  into  the  records  of  the  various 
drivers  and  differentiate  one  from  the  other,  it 
would  take  more  time  then  we  had. 

Q.     You  had  records 

A.     I  didn't  at  that  time,  and  neither  did  Mr. 
Sheets. 

Q.     They  certainly  were  available  very  readily. 
A.     That   may   be   your   opinion.      That   wasn't 
mine. 

Q.  When  you  came  to  Pocatello  and  had  this 
meeting  with  Mr.  Moyle,  in  which  you  told  him  to 
discharge  the  drivers,  did  you  discuss  the  matter 
of  obtaining  new  drivers'? 

A.  No,  that  was  a  matter  that  I  left  entirely 
to  them.  I  had  nothing  to  do  with  hiring  and  firing 
drivers.  I  discussed  the  difficulty  that  they  would 
have  in  getting  new  drivers  with  them. 

Q.  Did  you  discuss  the  problem  of  the  qualifi- 
cations of  the  new  drivers? 
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A.  I  didn't  personally  go  into  any  question  of 
the  qualifications  other  than  to  state  to  them  that 
it  would  be  necessary  for  them  to  use  the  greatest 
degree  of  care  and  caution  in  hiring  any  new 
drivers,  and  they  were  not  to  hire  them  any  faster 
than  they  could  get  competent  drivers,  even  if  we 
had  to  buy  gasoline  from  other  outfits  to  fill  in. 

Q.  Did  you  suggest  any  tests  to  be  used  in 
securing  competent  drivers'? 

A.  Several  safety  tests  are  accorded.  I,  of 
course,  am  not  an  expert. 

Q.     Did  you  suggest  any  sort  of  a  test  ?  [1481] 

A.  My  instructions  were  that  they  were  to  use 
the  greatest  care  and  caution,  and  not  to  put  any- 
body on  the  equipment  that  was  not  fully  com- 
petent to  handle  it.  They  were  not  to  hire  new 
men  any  faster  than  they  could  get  competent  men. 

[1482] 
Redirect  Examination 

Q.  (Mr.  Merrill)  :  Mr.  Moyle,  was  there  any- 
thing said  at  that  time  by  Mr.  Brandt  or  anyone 
else  that  you  remember  wherein  the  figure  52  per- 
cent of  the  employees  was  used? 

A.  Well,  I  have  some  recollection  of  it.  It  is 
not  entirely  clear  in  my  mind.  Some  such  a  state- 
ment, it  seems  to  me,  was  made  near  the  beginning 
of  our  conference  and  it  gave  me  the  impression 
that  they  were  there  for  the  purpose  of  bargaining 
for  all  of  the  employees. 

Q.  Was  there  anything  said  touching  an  election 
then  of  all  the  employees'? 
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A.  Well,  as  I  understood,  Mr.  Brandt's  sug- 
gestion was  that  an  election  be  held  with  the  em- 
ployees to  determine  whether — or  who  was  their 
bargaining  representative. 

Q.  At  the  conclusion  of  the  meeting,  what  was 
your  understanding  as  to  whether  or  not  it  was 
closed  or  that  further  negotiations  were  in  order, 
or  would  be  followed  up? 

A.  Well,  frankly  I  expected  to  either  have  a 
further  conference  in  which  they  would  present 
some  evidence  of  whom  they  represented — that  is, 
which  of  our  employees  they  represented — or  I 
frankly  expected  they  would  come  in  and  ask  for 
an  election.  [1490] 

Q.  Were  you  prepared  to  meet  with  them  about 
either  one  of  those  matters?  A.    Yes,  indeed. 

Q.  What  is  the  fact  as  to  whether  or  not  that 
was  the  understanding  you  had  when  the  meeting 
closed? 

A.  Well,  I  wouldn't  say  understanding,  because 
there  wasn't  anything — they  didn't  say  they  would 
come  back  or  they  would  do  anything,  but  that  was 
the  impression  I  was  left  with  as  the  result  of  the 
conclusion  of  our  conference.  [1491] 

Q.  (Mr.  Merrill)  :  At  the  time  you  and  Mr. 
Sheets  discussed  the  matter  of  the  cancellation  of 
insurance  on  the  12  day  of  November,  1941,  did 
you  have  in  that  conversation  a  discussion  with  any 
agents  concerning  the  possibilities  of  getting  addi- 
tional or  other  insurance?  A.  No. 
Q.     I  see. 
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A.  We  simply  discussed  the  information  we  liad 
then  at  hand. 

Q.  Mr.  Sheets,  I  understood,  however  was  and 
had  been  for  many  years  last  past  in  the  insurance 
business ;  is  that  a  fact  ?  A.     That  is  correct. 

Q.  And  you  yourself  had  had  considerable  ex- 
perience as  counsel  for  insurance  companies  cov- 
ering matters  similar  to  this  one? 

A.  Well,  I  would  say  touching  all  matters  on 
all  kinds  of  insurance. 

Q.  And  it  was  only  the  fact  as  to  whether  or 
not  the  discharge  of  the  drivers  appeared  to  be 
absolutely  necessary  in  order  to  secure  additional 
or  other  insurance? 

A.  That  was  the  best  judgment  of  Mr.  Sheets 
and  myself.  [1493] 

Q.  Then  following  that,  state  whether  or  not 
that  judgment  was  in  any  wise  confirmed  by  dis- 
cussions with  insurance  agents  from  whom  insur- 
ance was  sought  or  secured. 

Mr.  Leicht:  That  I  object  to  again  on  the 
grounds  it  has  been  answered  several  times. 

Trial  Examiner  Riemer:  We  will  hear  it  once 
more.     Overruled. 

A.  Well,  to  the  extent  that  they  first  seriously 
entertained  our  application  for  insurance  after  we 
had  discharged  the  drivers  and  made  that  represen- 
tation to  them.  I  think  it  is  only  fair  to  say  that 
it  was  a  very  delicate  matter  for  the  insurance 
company,  to  directly  or  indirectly  request  the  dis- 
charge of  these  drivers.     That  has  to  be  the  com- 
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pany's  responsibility  and  they  have  to  do  it  of  their 

own  volition.  [1494] 

Q.  (Mr.  Merrill) :  Now  Mr.  Moyle,  some  ref- 
erence has  been  made  to  a  60-hour  week  as  driving 
time  under  the  Interstate  Commerce  Commission 
regulations.  Do  you  know  the  rule  of  the  Inter- 
state Commerce  Commission  that  required  that  or 
provides  for  it?  A.     Yes. 

Q.     What  section  of  the  rule  is  that? 

A.  That  is  under  the  heading,  "Private  Carriers 
of  Property"  under  regulations  effective  October 
15,  1940  as  published  in  the  Motor  Carriers  Safety 
Regulations  Revised  including  orders  issued  through 
November  4,  1940,  Part  Five  and  Rule  Three, 
cover  the  hours  of  labor  of  page  93  of  these  regu- 
lations. [1495] 

Q.     What  else  does  it  provide? 

A.  It  provides  for  a  60-hour  week  providing 
the  carrier  is  operating  on  every  day  of  the  week 
— or  not  more  than  70  hours  in  any  period  of  192 
consecutive  hours — I  think  that  is  the  substance 
of  it.  [1496] 

Q.  Mr.  Moyle,  had  you  on  November  12  been  told 
by  anyone  other  than  Mr.  Sheets  that  nothing  but 
a  definite  change  would  succeed  in  getting  a  new 
j)olicy  for  the  company,  [1498]  and  by  nothing  short 
of  a  definite  change  and  discharge  of  the  truck- 
drivers  ? 

A.  Well,  the  matter  had  been  under  discussion 
off  and  on  whenever  these  serious  accidents  occurred 
and  I  think  it  is  fair  to  say  more  frequently  in  the 
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fall  of  1941  than  ever  before,  that  if  these  acci- 
dents were  continued,  our  j^olicy  would  be  can- 
celed and  that  if  it  were  canceled,  we  would  have 
very  great  difficulty  in  getting  a  policy  and  cer- 
tainly we  wouldn't  get  one  without  making  a 
drastic  change  in  our  set-up. 

Q.  Did  you  at  all  investigate  the  problem  of 
whether  by  paying  an  increased  premium  you  could 
continue  the  employment  of  truckdrivers  ? 

A.     Well,  I  think  on  various  occasions 

Q.     No,  I  mean  on  November  12. 

A.  As  far  as  I  know  the  question  of  the  amount 
of  the  premium  was  not  discussed.  In  other  words, 
we  were  concerned  only  with  getting  insurance. 

Q.  I  was  wondering  if  in  your  discussion  with 
Mr.  Sheets  there  arose  a  possibility  of  the  paying 
of  an  increased  premium  and  thereby  retaining 
the  older  policy  rather  than  getting  a  new  one? 

A.  That  matter  had  been  discussed  before,  but  I 
am  certain  it  was  not  on  the  12th. 

Q.  Mr.  Moyle,  some  testimony  has  appeared  on 
behalf  of  [1499]  the  respondent  that  you  and  Mr. 
Sheets  are  the  ones  who  formulated  the  decision  to 
discharge,  and  I  want  to  ask  you  some  questions 
along  that  line.  First  tell  me,  are  the  individuals 
that  are  named  in  the  Board's  complaint  except 
Leo  Archibald  the  only  truckdrivers  that  were  dis- 
charged as  the  result  of  the  cancellation  of  the  in- 
surance policy? 

A.     All  I  know  about  it  is  what  I  heard  in  this 
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case.    I  never  reecived  the  names  of  men  who  were 

discharged. 

Q.  Well,  I  will  put  it  this  way,  were  any  other 
truckdrivers,  transport  truckdrivers,  employed  by 
the  Idaho  Refining  Company  operating  out  of  Boise 
or  Baker  or  any  other  place  in  Idaho  or  in  this 
area  discharged  at  that  time? 

A.     As  far  as  I  know  not. 

Q.  Do  you  know  if  any  truckdrivers  employed 
in  Pocatello,  Boise,  Baker,  or  any  other  city  within 
the  confines  of  the  company's  business,  whether  any 
of  those  truckdrivers  were  retained'? 

A.  Well,  all  I  know  is  what  I  have  heard  in 
this  case,  and  I  assumed,  of  course,  there  were  no 
others  discharged  other  than  those  working  out  of 
the  refinery.  In  other  words,  I  had  no  idea  any- 
body would  be  discharged  in  the  west  end  of  our 
operations  under  Mr.  Stiff. 

Q.     Well,  why? 

A.     Well,  in  the  first  place 

Q.  Let  me  put  it  this  way.  Did  this  decision 
made  by  you  and  [1500]  Mr.  Sheets  on  November 
12  contemplate  only  the  discharge  of  the  drivers  of 
transports  operating  out  of  Pocatello? 

A.     I  think  that  is  right. 

Q.     Well,  why  that  limitation? 

A.  Well,  in  the  first  place,  as  far  as  I  was  con- 
cerned I  went  on  the  assumption  that  we  had  not 
right  to  discharge  Mr.  Stiff's  drivers.  This  occurred 
at  a  time  when  he  had  under  a  contract  with  us  a 
right  to  take  care  of  his  own  drivers,  and  in  the 
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second  place  so  far  as  liis  drivers  were  concerned, 
I  didn't  know  of  any  accidents  any  of  them  had 
ever  had.  In  the  third  place  there  was  no  discus- 
sion between  Mr.  Sheets  and  myself  on  my  return 
from  California  concerning  any  differentiation.  I 
mean,  we  did  not  discuss,  "We  will  order  the  dis- 
charge of  this  driver  and  not  this  one."  We  were 
simply  discussing  our  truckdrivers  at  the  refinery, 
and  I  don't  believe,  to  be  very  frank  with  you, 
that  the  drivers  out  of  Baker  under  Mr.  Stiff,  be- 
cause of  those  facts  entered  into  our  discussion. 

Q.  Wasn't  Mr.  Stiff  nothing  but  more  or  less 
of  a  branch  manager  at  the  time  involved  here  oper- 
ating imder  your  control? 

A.  No,  the  fact  is  he  really  had  nothing  to  do 
with  our  business  either  before  or  after  except  to 
manage  his  trucks. 

Q.     Well,  he  was  using  your  trucks. 

A.  Well,  I  say  managing  his  trucks  that  he  had 
over  there,  [1501]  and  had  a  right  to  repurchase. 

Q.  Do  you  know  if  there  was  any  other  truck- 
driver  discharged  at  Baker  other  than  Douglas? 

A.  Well,  I  didn't  know  of  Douglas's  discharge 
and  did  not  know  of  any  others. 

Q.  And  of  course,  the  question  of  his  discharge 
is  one  of  the  issues? 

A.  That's  right,  and  I  know  nothing  about  that. 
I  am  sure  Mr.  Sheets  and  I  knew  nothing  about 
Douglas  when  we  had  the  discussion  on  the  12th. 

Q.    Will  you  say,  then,  that  your  discussion  on 
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the  12th  at  Salt  Lake  City  was  concerned  only  with 
the  drivers  working  only  out  of  Pocatello'? 
A.     I  think  that  is  right. 

Q.  It  is  not  clear  in  my  mind,  Mr.  Moyle,  why 
you  should  so  confine  your  thinking  and  the  decision 
in  view  of  the  fact  the  policy  covered  the  truck- 
drivers  and  operators  of  at  least  one  subsidiary 
company,  and  of  at  least  one  company  whose  debtor- 
creditor  relation  to  the  respondent  is  so  close  to 
bring  it,  in  my  opinion,  within  the  definition  of  an 
employer  in  the  Act,  and  in  view  of  the  fact  that 
your  policy  covered  all  of  those  drivers  plus  the  ad- 
ditional reason — this  is  quite  involved — but  plus 
the  additional  reason  that  the  cancellation  of  the 
policy,  this  blanket  policy,  by  the  insurance  com- 
pany was  based  on  a  loss  ratio  [1502]  that  applied 
over  the  whole  system,  so  to  speak,  and  wasn  't  based 
on  losses  sustained  only  by  the  Pocatello  drivers 
— that  is  not  a  question.  That  is  a  statement  of 
doubt  on  my  part. 

A.  You  may  have  that  doubt,  but  if  you  were  in 
my  position 

Q.     I  would  like  to  hear  from  you  on  that. 

A.  If  you  were  in  my  position  you  wouldn't 
have  had  any  doubt,  because  over  this  entire  period 
the  only  accidents  Mr.  Sheets  had  ever  discussed 
with  me  or  told  me  was  was  affecting  or  was  a 
threat  to  the  continuance  of  our  policy  were  these 
accidents  that  the  drivers  of  these  transport  trucks 
out  at  the  refinery  had. 
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Q.     Out  of  Pocatello? 

A.  Out  of  Pocatello.  Well,  of  course,  on  the 
Baker  end,  I  don't  think  any  of  us  ever  considered 
that  as  anything  but  a  temporary  operation  and 
peculiar  because  of  the  fact  we  had  taken  Mr. 
Stiff's  trucks  over  on  this  arrangement,  but  so 
far  as  the  Covey  Gas  &  Oil  Company  and  the  Idaho 
Gas  &  Oil  Company  are  concerned  I  don't  now 
recall  any  incident  where  any  accident  to  any  of 
their  trucks  was  even  reported  to  us. 

Q.  Did  the  Idaho  Gas  &  Oil  Company  truck  its 
own  gasoline? 

A.  Well,  for  the  most  part  independent  licensees 
were  operators  and  had  their  own  equipment.  Some- 
times it  belonged  [1503]  to  the  refinery.  But  for 
the  most  part,  I  think  it  belonged  to  the  operator, 
but  that  was  all  covered  by  our  insurance. 
Q.     What  about  Covey? 

A.  Covey  the  same  way.  Although  it  was 
under  our  policy,  these  losses  were  not  losses  in 
every  instance  of  the  Idaho  Refining  Company,  so 
that  we  gave  no  consideration  to  the  Idaho  Gas 
&  Oil  Company  at  Pocatello  because  they  formed 
the  distribution  end  of  our  business  rather  than  the 
refining. 

Mr.  McKay:  You  said  "Pocatello" — you  meant 
Covey. 

The  Witness:     I  meant   Covey. 
Q.     (Trial  Examiner  Riemer) :     You  heard  me 
question  Gilbert  Moyle  yesterday  concerning  losses 
sustained  by  at  least  four  or  five  transport  drivers 
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(Testimony  of  Henry  D.  Moyle.) 
involving  collision  and  property  losses  in  various 
accidents  from  about  $7  up  to  over  $600,  I  think. 
Do  you  know  of  your  own  knowledge  whether  any 
of  those  men  who  sustained  those  losses  on  which 
the  cancellation  of  the  policy  was  based  were  dis- 
charged ? 

A.  Well,  I  heard  Mr.  Moyle  say  the  $600 
loss 

Q.     That  was  Patterson? 

A.     (Continuing)  :     was  a  truck  we   didn't 

own. 

Q.  That  seems  to  be  Patterson  in  that  accident 
on  November  5,  1941,  and  there  is  some  testimony 
he  was  discharged. 

A.  All  I  know  is  what  we  have  heard  here  in 
this  trial. 

Q.  I  believe  you  testified  on  more  than  one  oc- 
casion since  you  have  been  on  the  stand  that  you 
made  no  attempt  to  pick  [1504]  out  your  good 
drivers  as  distinguished  from  those  who  had  bad 
records  ? 

A.  That  matter  was  not  discussed  by  Mr.  Sheets 
and  myself. 

Q.     Why  didn't  you  discuss  that? 

A.  Well,  it  just  didn't  seem  to  us  to  be  in  the 
picture  at  aU.  In  other  words,  anything  short  of  a 
complete  change  there  would  not  have  helped  us  get 
the  insurance  within  the  time  that  we  had  to. 

Q.  Do  you  know  if  your  decision,  that  is  the 
decision  reached  by  you  and  Mr.  Sheets  on  Novem- 
ber 12,  was  ever  communicated  to  Stiff  at  Baker? 
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A.  Of  course  not,  to  my  knowledge.  I  saw  no 
reason  for  it. 

Q.  That  is,  Stiff  wasn't  instructed  to  discharge 
employees  at  Baker. 

A.  Well,  let  me  put  it  this  way.  I  didn't  in- 
clude, nor  did  Mr.  Sheets,  in  our  instruction  to 
Gilbert  Moyle,  Mr.  Stiff.  In  fact,  I  didn't  refer 
to  Mr.  Stiff  in  my  conversation  with  Gilbert. 

Trial  Examiner  Eiemer:  I  think  that  is  all,, 
thank  you.  Mr.  Merrill? 

Redirect  Examination 

Q.  (Mr.  Merrill)  :  It  has  taken  considerable 
time  since  this  hearing  in  ascertaining  the  full  ex- 
tent of  those  accidents,  has  it  not? 

A.  Yes,  it  has.  I  has  been  seemingly  for  some 
unknown  [1505]  reason  rather  difficult  to  get  a  com- 
plete list  form  the  insurance  companies.  The  rec- 
ords seem  to  be  scattered  in  various  places. 

Mr.  Merrill:     I  believe  that  is  all. 

Mr.  Penfield:     Nothing  further. 

Trial  Examiner  Riemer:     You  are  excused. 
(Witness  excused) 

Mr.  Merrill:  The  respondent  offers  in  evidence 
Respondent's  Exhibit  No.  10,  which  pursuant  to 
conference  heretofore  had  with  counsel  for  the 
Board  is  a  specimen  copy  of  i^olicy  number  FM 
29227  with  an  attached  classification  of  figures  and 
property  described  in  the  schedule  attached  to  the 
original  policy,  together  with  the  items  that  have 
been  changed  by  indorsement  on  the  original  policy. 
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The  offer  is  made  in  this  form  and  the  policy  has 
been  much  condensed  in  order  to  conserve  time 
and  space  and  to  provide  a  clear  understanding  of 
the  items  covered.  That  on  the  face  of  the  policy 
in  answer  to  the  provision  "Amount  Deductible", 
under  "Collision  Losses,"  There  appears  a  state- 
ment "Per  Schedule  Attached."  That  the  schedule 
attached  to  the  original  policy  provides  the  amount 
deductible  for  each  item  insured  and  more  par- 
ticularly that  all  heavy  trucks  are  subject  to  the 
amount  of  $100  deductible  in  case  of  loss.  The 
lighter  trucks  and  automobiles  are  subject  to  a 
$50  deductible  amount.  That  the  [1506]  trailers, 
semi-trailers,  and  tanks  are  subject  to  various  de- 
ductible amounts  ranging  from  $26  to  $70  de- 
pendent upon  the  size  of  the  item  insured. 

Trial  Examiner  Riemer:  You  have  heard  the 
offer  and  the  statement  of  counsel,  Mr.  Penfield. 
Is  there  any  objection  to  that,  Mr.  Penfield? 

Mr.  Penfield:     No  objection. 

Trial  Examiner  Riemer :  Is  the  statement  by  Mr. 
Merrill  with  respect  to  the  schedule  attached  satis- 
factory ? 

Mr.   Penfield:     It  is. 

Trial  Examiner  Riemer:  It  may  be  accepted 
and  admitted  in  evidence  as  Respondent's  Exhibit 
No.  10. 

(Whereupon  the  document  hereinabove  re- 
ferred to  was  received  in  evidence  as  Respon- 
dent's Exhibit  No.  10.) 
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RESPONDENT'S  EXHIBIT  No.  10 

National  Standard 

All  Coverage  Automobile 

Policy 

Issued  To 

Idaho  Refining  Company,  et  al 

Automobile  Fleet — Per  Schedule 

Expires  August  22nd,  1942 

at  12:01  A.M.,  Standard  Time 

No.  FM  227 

Firemen 's 

Insurance  Company 

of  Newark,  New  Jersey 

— And — 

The  Metropolitan 

Casualty  Insurance  Company 

of  New  York 

Pacific  Department 

220  Bush  Street 

San  Francisco,  California 

Please  Read  Your  Policy 

Carefully   Note    Conditions   Requiring   Immediate 

Notice  of  Loss  or  Accident 

Firemen's  Insurance   Company  of  Newark, 

New  Jersey 

and 

The  Metropolitan  Casualty  Insurance  Company 

of  New  York 

Stock  Companies 

Declarations  Automobile  Policy 
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Respondent's  Exhibit  No.  10 — (Continued) 
Item   1.     (a)     Name   of   Insured     Idaho   Refin- 
ing Co.,  Idaho  Gas  and  Oil  Co.  &  Covey  Gas  &  Oil 
Co.  of  Idaho 

(b)  Address  (Number,  Street,  Town,  County 
and  State)  Pocatello,  Idaho 

(c)  The  automobile  will  be  principally  garaged 
and  used  in  the  above  town,  county  and  state,  un- 
less otherwise  specified  herein:     No  Exceptions 

(d)  The  named  Insured  is  (State  Whether  In- 
dividual, Corporation,  or  Copartnership — if  Latter, 
(rive  Names  of  Partners)  Corporation 

(e)  Insured's  occupation  or  business  is  (If 
Married  Woman,  Give  Husband's  Occupation  or 
Business)  Oil  Refining 

(f)  Employer's  name  and  address 

Item  2.     Policy  Period:     From  August  22,  1941 

to  August  22,  1942  12:01  A.M.,  Standard  Time  at 
the  address  of  the  named  Insured  as  stated  herein. 
Item  3.  The  insurance  afforded  is  only  with  re- 
spect to  such  and  so  many  of  the  following  Cover- 
ages as  are  indicated  by  specific  premium  charge  or 
charges.  The  limit  of  the  Company's  liability 
against  each  such  Coverage  shall  be  as  stated  here- 
in, subject  to  all  of  the  terms  of  this  policy  having 
reference  thereto. 
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Respondent's  Exhibit  No.  10 — (Continued) 
Item   5.     The   named    Insured   is   in   possession 
and  the  sole  owner  of  the  above  described  automo- 
bile, subject  only  to  the  following  Mortgage,  Lien 
or  other  Encumbrance,  if  any: 
(Blank  form.) 

If  mortgaged  or  encumbered,  loss,  if  any,  under 
Coverages  A,  B,  C,  D  or  E  payable  as  interest 
may  appear,  to  the  named  Insured  and  (Give  name 
and  address)    

Item  6.  The  purposes  for  which  the  automo- 
bile is  to  be  used  are  Trucks — Commercial  Use.  Pri. 
Pass — Bus  &  Pleasure 

(a)  The  term  "pleasure  and  business"  is  de- 
fined as  personal,  pleasure,  family  and  business  use. 

(b)  The  term  "commercial"  is  defined  as  use 
principally  in  the  business  occupation  of  the  named 
Insured  as  stated  in  Item  1,  including  occasional 
use  for  personal,  pleasure,  family  and  other  busi- 
ness purposes. 

(c)  Use  of  the  automobile  for  the  purposes 
stated  includes  the  loading  and  unloading  thereof. 

Item  7.  No  insurer  has  canceled  any  automo- 
bile insurance  issued  to  the  named  Insured,  nor 
declined  to  issue  such  insurance,  during  the  x^ast 
year,  except  as  herein  stated:     No  Exceptions 
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Respondent's  Exhibit  No.  10 — (Continued) 
Countersigned  at  Pocatello,  Idaho  this  22nd  day 
of  August  1911. 

TURNER     INSURANCE 
AGENCY,  INC. 
By  R.  S.  TURNER 

Authorized  Agent. 

Auto  F  1185— Cas.  7180-2d  Rev. 
[Stamped] :     Specimen. 

Printed  in  U.  S.  A. 

Page  2 

Firemen's  Insurance  Company  of  Newark, 

New  Jersey 

and 

The  Metropolitan  Casualty  Insurance  Company 

of  New  York 

(Each  a  Stock  Insurance  Company  Herein  Called 

the  Company) 

Do  hereby  Severally  Agree  with  the  Insured, 
named  in  the  Declarations  made  a  part  hereof,  in 
consideration  of  the  payment  of  the  premium  and 
of  the  statements  contained  in  the  Declarations  and 
subject  to  the  limits  of  liability,  exclusions,  condi- 
tions and  other  terms  of  this  policy,  provided  (1) 
that  the  Firemen's  Insurance  Company  of  Newark, 
New  Jersey  shall  be  the  insurer  with  respect  to 
Coverages  A,  B,  C,  D,  E,  F  and  G  and  no  other, 
and  (2)  that  The  Metropolitan  Casualty  Insurance 
Company  of  New  York  shall  be  the  insurer  with  re- 
spect to  Coverage  H  and  no  other: 
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;  ' ;  . .  .     Insuring  Agreements 

I.     Coverage  A — Comprehensive — Excluding  Colli- 
sion or  Upset 

To  pay  for  any  loss  of  or  damage  to  the  auto- 
mobile and  the  equipment  usually  attached  there- 
to, except  that  the  Company  shall  not  be  liable  for 
loss  caused  by  collision  with  any  other  object  or  by 
upset. 

,_  Breakage  of  glass  and  damage  caused  directly 
by  tornado,  cyclone,  windstorm,  hail,  falling  air- 
craft or  parts  thereof  and  damage  resulting  from 
theft,  earthquake,  explosion,  riot,  riot  attending  a 
strike,  insurrection  or  civil  commotion  shall  not  be 
deemed  a  loss  caused  by  collision  or  upset. 

Coverage  B — Fire,  Lightning  and  Transporta- 
tion 

To  pay  for  loss  consisting  of  injury  to  or  de- 
struction of  the  automobile  and  its  equipment  usual- 
ly attached  thereto  caused  by  fire,  arising  from 
any  cause  whatsoever;  or  lightning;  or  the  strand- 
ing, sinking,  burning,  collision  or  derailment  of 
any  conveyance  in  or  upon  which  the  automobile 
is  being  transported  on  land  or  water,  including 
general  average  and  salvage  charges  for  which  the 
Insured  is  legally  liable. 

Coverage  C — Theft,  Robbery  and  Pilferage — 
(Broad  Form)  : 

To  pay  for  loss  consisting  of  the  theft,  robbery 
or  pilferage  of  the  automobile  and  its  equipment 
usually  attached  thereto  or  injury  to  or  destruc- 
tion of  such  property  directly  resulting  from  the 
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theft,  robbery  or  pilferage,  exehiding  however,  the 
theft,  robbery  or  pilferage  of  tools  or  repair  equip- 
ment, unless  the  entire  automobile  is  stolen. 

Theft,  Robbery  and  Pilferage — ^^(  Deductible 
Form)  : 

To  pay  for  loss  consisting  of  the  theft,  robbery 
or  pilferage  of  the  automobile  and  its  equipment 
usually  attached  thereto  or  injury  to  or  destruc- 
tion of  such  property  directly  resulting'  fi^omf he 
theft,  robbery  or  pilferage,  but  only  the  ainbunt" 
of  each  separate  loss,  when  determined, -in  excess 
of  the  deductible  sum  stated  in  Item  3  of  the  Dec- 
larations, unless  the  entire  itutomobile  is  stolen,  in? 
which  event  the  deduction  shall  not  be  made;     ;.   :• 


Coverage  D — Tornado,  Cyclone,  Windstorm', 
Hail,  Earthquake,  Explosion  and  Water   Damage 

To  pay  for  loss  consisting  of  injury  to  or  de- 
struction of  the  automobile  and  its  equipment  usiial- 
ly  attached  thereto  caused  by  tornado,  cyclbne, 
windstorm,  hail,  earthquake,  explosion,  or  acciden- 
tal and  external  discharge  or  leakage  of  watet. 

Coverage  E — Collision 

1.  To  pay  for  loss  consisting  of  injury  to  or  de- 
struction of  the  automobile  and  its  equipment 
usually  attached  thereto  caused  by  accidental  col- 
lision \vith  another  object  or  by  upset,  but  only 
for  the  amount  of  each  separate  loss,  when  de- 
termined, in  excess  of  the  deductible  sum,  if  tafny, 
stated  in  Item  3  of  the  Declarations.      •  : 
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Convertible  Form 

2.  To  pay  for  loss  as  defined  in  Paragraph  1, 
provided  that  upon  the  occurrence  of  the  first  col- 
lision or  upset  which  is  made  the  basis  of  a  claim 
hereunder,  the  Insured  shall  pay  to  the  Company 
the  additional  premium,  stated  in  Item  3  of  the 
Declarations,  applicable  to  the  automobile  involved. 
Loss  or  damage  occurring  to  the  automobile  pre- 
vious to  the  reported  accident  shall  in  no  event  be 
considered  the  basis  of  a  valid  claim. 

Coverage  F — Glass  Damage 

To  pay  for  loss  consisting  of  injury  (including 
cost  of  replacement)  to  any  glass,  caused  by  acci- 
dental breakage,  if  such  glass  is  a  part  of  the 
structure  of  the  automobile,  including  any  glass 
appliance  permanently  attached  thereto,  subject 
however,  to  the  provisions  stated  in  Condition  M 
in  the  event  that  such  injury  is  caused  by  collision 
with  another  object,  or  by  upset. 

Coverage  G — Property  Damage  Liability 
To  pay  on  behalf  of  the  Insured  all  sums  which 
the  Insured  shall  become  obligated  to  pay  by  rea- 
son of  the  liability  imposed  upon  him  by  law  for 
damages  because  of  injury  to  or  destruction  of 
property,  including  the  loss  of  use  thereof,  caused 
by  accident  and  arising  out  of  the  ownership,  main- 
tenance or  use  of  the  automobile. 

Coverage  H — Bodily  Injury  Liability 
To  pay  on  behalf  of  the  Insured  all  sums  which 
the  Insured  shall  become  obligated  to  pay  by  reason 
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of  the  liability  imposed  upon  him  by  law  for  dam- 
ages, including  damages  for  care  and  loss  of  serv- 
ices, because  of  bodily  injury,  including  death  at 
any  time  resulting  therefrom,  sustained  by  any  per- 
son or  persons,  caused  by  accident  and  arising  out 
of  the  ownership,  maintenance  or  use  of  the  auto- 
mobile. 

II.  Defense,  Settlement,  Supplementary  Pay- 
ments. It  is  further  agreed  that  as  respects  in- 
surance afforded  by  this  policy  under  Coverages 
G  and  H  the  Company  shall 

(a)  defend  in  his  name  and  behalf  any  suit 
against  the  Insured  alleging  such  injury  or  de- 
struction and  seeking  damages  on  account  thereof, 
even  if  such  suit  is  groundless,  false  or  fraudulent; 
but  the  Company  shall  have  the  right  to  make  such 
investigation,  negotiation  and  settlement  of  any 
claim  or  suit  as  may  be  deemed  expedient  by  the 
Company ; 

(b)  pay  all  premiums  on  bonds  to  release  at- 
tachments for  an  amount  not  in  excess  of  the  ap- 
plicable limit  of  liability  of  this  policy,  all  pre- 
miums on  appeal  bonds  required  in  any  such  de- 
fended suit,  but  without  any  obligation  to  apply 
for  or  furnish  such  bonds,  all  cost  taxed  against 
the  Insured  in  any  such  suit,  all  expenses  incurred 
by  the  Company,  all  interest  accruing  after  entry 
of  judgment  until  the  Company  has  paid,  tendered 
or  deposited  in  court  such  part  of  such  judgment 
as  does  not  exceed  the  limit  of  the  Company's  lia- 
bility thereon,  and  expenses  incurred  by  the  In- 
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sured,  in  the  event  of  bodily  injury,  for  such  im- 
mediate medical   and   surgical  relief  to   others   as 
shall  be  imperative  at  the  time  of  accident. 

The  Company  agrees  to  pay  the  amounts  in- 
curred under  division  (a)  and  (b)  of  this  section 
in  addition  to  the  applicable  limit  of  liability  of 
this  policy. 

III.  Definition  of  "Insured".  Except  where  spe- 
cifically stated  to  the  contrary,  the  unqualified  word 
"insured"  wherever  used  in  coverages  G  and  H  and 
in  other  parts  of  this  policy,  when  applicable  to 
such  coverages,  includes  not  only  the  named  in- 
sured but  also  any  person  while  using  the  auto- 
mobile and  any  person  or  organization  legally  re- 
sponsible for  the  use  thereof,  provided  the  de- 
clared and  actual  use  of  the  automobile  is  "pleasure 
and  business"  or  "commercial,"  each  as  defined 
herein,  and  provided  further  the  actual  use  is  with 
the  permission  of  the  named  insured.  The  provi- 
sions of  this  paragraph  do  not  apply: 

(a)  to  any  person  or  organization  with  re^ 
spect  to  bodily  injury  to  or  death  of  any  person 
who  is  a  named  insured; 

(b)  to  any  person  or  organization  with  respect 
to  any  trailer  while  used  with  any  automobile  not 
covered  by  like  insurance  in  the  company; 

(c)  to  any  person  or  organization,  or  to  any 
agent  or  employee  thereof,  operating  an  automo- 
bile repair  shop,  public  garage,  sales  agency,  serv- 
ice station,  or  public  parking  place,  with  respect 
to  any  accident  arising  out  of  the  operation  thereof ; 
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(d)  to  any  employee  of  an  insured  with  respect 
to  any  action  brought  against  said  employee  be- 
cause of  bodily  injury  to  or  death  of  another  em- 
ployee of  the  same  insured  injured  in  the  course 
of  such  employment  in  an  accident  arising  out  of 
the  maintenance  or  use  of  the  automobile  in  the 
business   of  such  insured. 

IV.  Use  of  Other  Private  Passenger  Automo- 
biles. Such  insurance  as  is  afforded  by  this  policy 
for  bodily  injury  liability  and  for  property  damage 
liability  applies  (1)  to  the  named  insured,  if  an 
iudividual  and  the  owner  of  the  automobile  classi- 
fied as  *' pleasure  and  business"  or  if  husband  and 
wife  either  or  both  of  whom  own  such  automo- 
bile, and  (2)  to  the  spouse  of  such  individual  if  a 
resident  of  the  same  household  and  to  the  em- 
ployer of  such  named  insured,  as  insured,  with  re- 
spect to  the  operation  of  any  other  private  passen- 
ger automobile  by  such  named  insured  or  spouse  or 
by  a  private  chauffeur  or  domestic  servant  in  the 
employ  of  such  named  insured  or  spouse,  and  with 
respect  to  the  presence  of  such  named  insured  or 
spouse  in  any  other  private  passenger  automobile. 
The  provisions  of  this  paragraph  do  not  apply: 

(a)  to  any  automobile  (1)  owmed  in  full  or  in  part 
by  or  registered  in  the  name  of  the  named  insured 
or  any  member  of  the  household  thereof,  other 
than  a  private  chauffeur  or  domestic  servant  em- 
ployed in  connection  therewith,  or  (2)  hired  as  part 
of  a  frequent  use  of  hired  automobiles  by  or  fur- 
nished for  regular  use  to  the  named  insured,   a 
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robes,  wearing  apparel  and  otber  personal  effects; 

(2)  to  (a)  wear  and  tear;  (b)  mecbanical  or 
electrical  breakdowns,  failures  or  breakages;  (c) 
freezing;  [illegible]  damage  to  tires;  except  where 
such  damage  shall  be  directly  caused  by,  and  re- 
sulting from  other  loss  or  damage  which  is  cov- 
ered hereunder; 

(3)  to  loss  of  tools  or  repair  equipment  by 
theft,  robbery  or  pilferage  unless  the  entire  auto- 
mobile is  stolen; 

(4)  to  loss  or  damage  due  to:  (a)  wrongful 
conversion,  embezzlement  or  secretion  by  a  mort- 
gagor, vendee,  lessee  or  other  person  in  lawful  pos- 
session of  the  insured  property  under  a  mortgage, 
conditional  sale,  lease  or  other  contract  or  agree- 
ment, whether  written  or  verbal;  (b)  war,  inva- 
sion, military,  naval  or  usurped  power;  (c)  confis- 
cation or  authorized  destruction  by  duly  constituted 
governmental  or  civil  authorities; 

(5)  while  the  automobile  (a)  is  used  in  any 
illicit  or  prohibited  trade  or  transportation;  or 
(b)  is  subject  to  any  lien,  mortgage  or  other  en- 
cumbrance not  specifically  described  in  the  policy; 

Page  3 
(c)  Under  Coverages  B,  C,  D  and  E,  if  the 
interest  of  the  Insured  is  or  becomes  other  than  as 
stated  [illegible]  this  policy  without  the  written 
consent  of  the  Company;  [illegible]  any  event  for 
robes,  wearing  apparel  and  other  personal  effects 
or  extra  bodies,  or  for  loss  caused  directly  or  in- 
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directly  by  invasion,  insurrection,   riot,   civil   war 
or  commotion,  military,  naval  or  usurped  power  or 
by  any  order  of  any  civil  authority; 

(d)  Under  Coverage  C,  to  loss  from  theft,  rob- 
bery or  pilferage  by  any  person  or  persons  in  the 
Insured's  household,  or  in  the  Insured's  service 
or  employment,  whether  the  theft,  robbery  or  pil- 
ferage occurs  during  the  hours  of  such  service  or 
employment  or  not;  or  by  any  person,  or  agent 
thereof,  or  by  the  agent  of  any  firm  or  corporation 
to  which  person,  firm  or  corporation  the  Insured, 
or  any  one  acting  under  express  or  implied  au- 
thority of  the  Insured,  voluntarily  parts  with  title 
or  possession,  whether  or  not  induced  so  to  do  by 
any  fraudulent  scheme,  trick,  device  or  false  pre- 
tense; or  to  loss  from  the  wrongful  conversion, 
embezzlement  or  secretion  by  a  mortgagor,  vendee, 
lessee  or  other  person  in  lawful  possession  of  the 
insured  property  under  a  mortgage,  conditional 
sale,  lease  or  other  contract  or  agreement,  whether 
written  or  verbal; 

(e)  Under  Coverage  D,  to  loss  caused  by  rain, 
sleet,  snow,  flood,  rupture  of  tires,  or  explosion 
within  the  combustion  chamber  of  an  internal  com- 
bustion engine; 

(f)  Under  Coverage  E,  to  loss  caused  directly 
or  indirectly  by  fire,  theft,  robbery  or  pilferage, 
or  consisting  of  injury  to  any  tire  unless  caused 
by  an  accidental  collision  or  upset  of  the  automo- 
bile which  causes  other  injury  to  the  automobile; 

(g)  Under  Coverage  [illegible],  to  loss  caused 
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directly  or  indirectly  by  fire,  theft,  robbery  or  pil- 
ferage ; 

(h)  Under  Coverages  E,  F,  G  and  H,  while  the 
automobile  is  operated  (1)  by  any  person  under 
the  minimum  age  required  to  obtain  a  license  to 
operate  a  private  passenger  automobile  in  the  state, 
federal  district  or  territory,  or  province  in  which 
the  automobile  is  registered  or  in  which  the  acci- 
dent occurs,  whichever  is  lower,  or  (2)  by  any  per- 
son under  the  age  of  fourteen  years; 

(i)  Under  Coverage  G,  to  property  owned  by, 
rented  to,  in  charge  of,  or  transported  by  the  In- 
sured ; 

(j)  Under  Coverages  G  and  H,  to  any  liability 
assumed  by  the  Insured  under  any  contract  or 
agreement ;  or  while  -the  automobile  is  used  for  the 
towing  of  any  trailer  not  covered  by  like  insurance 
in  the  Company;  or  while  any  trailer  covered  by 
this  policy  is  used  with  any  automobile  owned  or 
hired  by  the  named  Insured  and  not  covered  by 
like  insurance  in  the  Company; 

(k)  Under  Coverage  H,  to  bodily  injury  to  or 
death  of  any  employee  of  the  Insured  while  en- 
gaged in  the  business  (other  than  domestic  employ- 
ment), of  the  Insured,  or  while  engaged  in  the 
operation,  maintenance  or  repair  of  the  automo- 
bile; or  to  any  obligation  for  which  the  Insured 
may  be  held  liable  under  any  Workmen's  Compen- 
sation Law. 
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Conditions 
Conditions  A  to  H  inclusive  apply  to  all  Cover- 
ages.    Conditions  I  to  W  inclusive  apply  only  to 
the  Coverage  or  Coverages  noted  thereunder. 

A — Declarations 

By  acceptance  of  this  policy  the  named  Insured 
agrees  that  the  statements  in  the  Declarations  are 
his  agreements  and  representations,  that  this  policy 
is  issued  in  reliance  upon  the  truth  of  such  repre- 
sentations, that  this  policy  embodies  all  agreements 
existing  between  himself  and  the  Company  or  any 
of  its  agents  relating  to  this  insurance. 

B — Automobile  Defined.  Two  or  more  Automobiles 
Except  where  specifically  stated  to  the  contrary, 
the  word  "automobile"  wherever  used  in  this  policy 
shall  mean  the  motor  vehicle,  trailer  or  semitrailer 
described  herein;  and  shall  include  under  cover- 
ages G  and  H  a  trailer  other  than  a  trailer  home, 
while  used  exclusively  for  personal,  pleasure  or 
family  purposes,  other  than  business  purposes,  with 
any  private  passenger  automobile  insured  here- 
under; and  the  word  "trailer"  shall  include  semi- 
trailer. When  two  or  more  automobiles  are  in- 
sured hereunder  the  terms  of  this  policy  shall  apply 
separately  to  each  but  as  respects  limits  of  bodily 
injury  liability  and  property  damage  liability  a 
motor  vehicle  and  a  trailer  or  trailers  attached 
thereto  shall  be  held  to  be   one   automobile. 
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C — Assistance  and  Cooperation  of  the  Insured 

The  Insured  shall  cooperate  with  the  Company 
and,  upon  the  Company's  request,  shall  attend  hear- 
ings and  trials  and  shall  assist  in  effecting  settle- 
ments, securing  and  giving  evidence,  obtaining  the 
attendance  of  witnesses  and  in  the  conduct  of  suits ; 
and  the  Company  shall  reimburse  the  Insured  for 
expenses,  other  than  loss  of  earnings,  incurred  at 
the  Company's  request.  The  Insured  shall  not,  ex- 
cept at  his  own  cost,  voluntarily  make  any  pay- 
ments, assume  any  obligation  or  incur  any  expense 
other  than  for  such  immediate  medical  and  surgical 
relief  to  others  as  shall  be  imperative  at  the  time 
of  the  accident. 

D — Subrogation 

In  the  event  of  any  payment  under  this  policy 
the  Company  shall  be  subrogated  to  all  the  In- 
sured's rights  of  recovery  therefor  and  the  In- 
sured shall  execute  all  papers  required  and  shall 
do  everything  that  may  be  necessary  to  secure  such 
rights. 

E — Assignment 

No  assignment  of  interest  under  this  policy  shall 
bind  the  Company  until  its  consent  is  endorsed 
hereon;  if,  however,  the  named  Insured  shall  die 
or  be  adjudged  bankrupt  or  insolvent  wdthin  the 
policy  period,  this  policy,  unless  canceled,  shall,  if 
written  notice  be  given  to  the  Company  within 
thirty  days  after  the  date  of  such  death  or  adjudi- 
cation, cover  (1)  the  named  Insured's  legal  repre- 
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sentative  as  the  named  Insured,  and  (2)  subject 
otherwise  to  the  provisions  of  Paragraph  III,  any 
person  having  proper  temporary  custody  of  the 
automobile,  as  an  Insured,  until  the  appointment 
and  qualification  of  such  legal  representative,  but 
in  no  event  for  a  period  of  more  than  thirty  days 
after  the  date  of  such  death  or  adjudication. 

F — Changes 

No  notice  to  any  agent,  or  knowledge  possessed 
by  any  agent  or  by  any  other  person  shall  be  held 
to  effect  a  waiver  or  change  in  any  part  of  this 
policy  nor  estop  the  Company  from  asserting  any 
right  under  the  terms  of  this  policy;  nor  shall  the 
terms  of  this  policy  be  waived  or  changed,  except 
by  endorsement  issued  to  form  a  part  hereof,  signed 
by  a  duly  authorized  representative  of  the  Com- 
pany. 

G — Cancelation 

This  policy  may  be  canceled  by  the  named  In- 
sured by  mailing  written  notice  to  the  Company 
stating  when  thereafter  such  cancellation  shall  be 
effective.  This  policy  may  be  canceled  by  the  Com- 
pany by  mailing  written  notice  to  the  named  In- 
sured at  the  address  shown  in  this  policy  stating 
when  not  less  than  five  days  thereafter  such  can- 
celation shall  be  effective.  The  mailing  of  notice 
as  aforesaid  shall  be  sufficient  proof  of  notice  and 
the  insurance  under  this  policy  shall  end  on  the 
effective  date  and  hour  of  cancelation  stated  in  the 
notice.     Delivery  of  such  written  notice  either  by 
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the  named  Insured  or  by  the   Company   shall  be 
equivalent  to  mailing. 

If  the  named  Insured  cancels,  earned  premiums 
shall  be  computed  in  accordance  with  the  customary 
short  rate  table.  If  the  Company  cancels,  earned 
premiums  shall  be  computed  pro  rata.  Premium 
adjustment  may  be  made  at  the  time  the  cancela- 
tion is  effected  and,  if  not  then  made,  shall  be  made 
as  soon  as  practicable  after  cancelation  becomes  ef- 
fective. The  Company's  check  or  the  check  of  its 
representative  mailed  or  delivered  as  aforesaid  shall 
be  a  sufficient  tender  of  any  refund  of  premium 
due  to  the  named  Insured. 

H — Statutory  Provisions 

Any  and  all  provisions  of  this  policy  which  are 
in  conflict  with  the  statutes  of  the  State  wherein 
this  policy  is  issued  are  understood,  declared  and 
acknowledged  by  this  Company  to  be  amended  to 
conform  to  such  statutes. 

I — Limit  of  Liability  Coverages  A,  B,  C,  D  and  E 
The  Company's  limit  of  liability  with  respect  to 
the  automobile  and  its  equipment  shall  be  the 
actual  cash  value  of  the  property  injured,  de- 
stroyed or  stolen,  at  the  time  of  injury,  destruc- 
tion or  theft,  or  the  cost  of  its  suitable  repair  or 
replacement  not  in  excess  of  such  cash  value,  and 
loss  shall  be  ascertained  or  estimated  accordingly 
with  proper  deduction  for  depreciation  however 
caused  and  without  compensation  for  loss  of  use 
and  shall  in  no  event  exceed  the  limit  of  liability. 
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if  any,  stated  in  Item  3  of  the  Declarations.  In 
the  event  of  such  loss  as  is  covered  under  this 
policy  the  full  amount  of  such  loss  shall  be  de- 
termined by  such  ascei*tainment  or  estimate  be- 
tween the  j)arties  hereto,  or  if  they  differ,  then 
by  appraisal  as  hereinafter  provided.  In  the  event 
of  loss  or  damage  to  the  automobile,  whether  such 
loss  or  damage  is  covered  by  this  policy  or  not, 
the  liability  of  this  Company  shall  be  reduced  by 
the  amount  of  such  loss  or  damage  until  repairs 
have  been  completed,  but  shall  then  attach  as  or- 
iginally written  without  additional  j^remium. 

J — Limits  of  Liability  Coverage  H 

The  limit  of  bodily  injury  liability  stated  in  the 
Declarations  as  applicable  to  "each  person"  is  the 
limit  of  the  Company's  liability  for  all  damages, 
including  damages  for  care  and  loss  of  services, 
arising  out  of  bodily  injury,  including  death  at 
any  time  resulting  therefrom,  sustained  by  one  per- 
son in  any  one  accident ;  the  limit  of  such  liability 
stated  in  the  Declarations  as  applicable  to  "each 
accident"  is,  subject  to  the  above  provision  re- 
specting each  person,  the  total  limit  of  the  Com- 
pany's liability  for  all  damages,  including  damages 
for  care  and  loss  of  services,  arising  out  of  bodily 
injury,  including  death  at  any  time  resulting  there- 
from, sustained  by  two  or  more  persons  in  any  one 
accident. 

K — Limits  of  Liability  Coverages  G  and  H 

The  inclusion  herein  of  more  than  one  Insured 
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shall  not  operate  to  increase  the  limits  of  the  Com- 
pany's liability. 

No  recovery  shall  be  had  under  this  policy  if  at 
the  time  a  loss  occurs  there  be  any  other  insurance, 
whether  such  other  insurance  be  valid  and  collect- 
ible or  not,  covering  such  loss,  which  would  attach 
if  this  insurance  had  not  been  effected. 

M — Other  Insurance  Coverages  F,  G  and  H 

If  the  Insured  has  other  insurance  against  a  loss 
covered  by  this  policy  the  Company  shall  not  be 
liable  under  this  policy  for  a  greater  proportion 
of  such  loss  than  the  applicable  limit  of  liability 
stated  in  the  declarations  bears  to  the  total  ap- 
plicable limit  of  liability  of  all  valid  and  collectible 
insurance  against  such  loss;  provided,  however, 
that  the  insurance  under  Paragraph  IV  shall  be 
excess  insurance  over  any  other  valid  and  collect- 
ible insurance  available  to  the  insured,  either  as  an 
insured  under  a  policy  applicable  with  respect  to 
the  automobile  or  otherwise,  against  a  loss  covered 
under  said  paragraph.  As  respects  glass  damage 
caused  by  collision  with  another  object  or  by  up- 
set: (1)  the  Company's  liability  under  Coverage 
F  shall  apply  to  such  damage,  but  not  in  excess  of 
the  deductible  amount  specified  in  any  valid  and 
collectible  collision  insurance  covering  such  dam- 
age, which  provides  that  a  specified  amount  shall 
be  deducted  from  each  loss;  (2)  the  Company  shall 
not  be  liable  under  Coverage  F  if  such  damage  is 
covered  in  full  by  valid  and  collectible  collision 
insurance. 
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N — Notice  of  Accident — Claim  or  Suit  Coverages 
G  and  H 

Upon  the  occurrence  of  an  accident  written  no- 
tice shall  be  given  by  or  on  behalf  of  the  Insured 
to  the  Company  or  any  of  its  authorized  agents 
as  soon  as  practicable.  Such  notice  shall  contain 
particulars  sufficient  to  identify  the  Insured  and 
also  reasonably  obtainable  information  respecting 
the  time,  place  and  circumstances  of  the  accident, 
the  names  and  addresses  of  the  injured  and  of 
available  witnesses.  If  claim  is  made  or  suit  is 
brought  against  the  Insured,  the  Insured  shall  im- 
mediately forward  to  the  Company  every  demand, 
notice,  summons  or  other  process  received  by  him 
or  his  representative. 

O — Notice  of  Loss  Coverages  A,  B,  C,  D,  E  and  F 
In  the  event  of  loss  covered  hereby,  the  Insured 
shall  give  immediate  notice  thereof  in  writing  to 
the  Company.  In  the  event  of  theft,  robbery  or 
pilferage  the  Insured  shall  also  give  immediate 
notice  thereof  to  the  Police. 

P — Protection  of  Salvage  Coverages  A,  B,  C,  D, 
E  and  F 

In  the  event  of  any  loss  whether  insured  against 
hereunder  or  not,  the  Insured  shall  protect  the 
property  from  other  or  further  loss,  and  any  such 
other  or  further  loss  due  directly  or  indirectly  to 
the  Insured's  failure  to  protect  shall  not  be  re- 
coverable under  this  policy.  Any  such  act  of  the 
Insured  or  the  Company  or  its  agents  in  recover- 
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ing,  saving  and  preserving  the  property  described 
herein,  shall  be  considered  as  done  for  the  benefit 
of  all  concerned  and  without  prejudice  to  the  rights 
of  either  party,  and  where  the  loss  suffered  consti- 
tutes a  claim  under  this  policy,  then  all  reasonable 
expenses  thus  incurred  shall  also  constitute  a  claim 
under  this  policy. 

Q — Proof  of  Loss  Coverages  A,  B,  C,  D,  E  and  F 
Within  sixty  (60)  days  after  loss,  unless  such 
time  is  extended  in  writing  by  the  Company,  the 
Insured  shall  render  a  statement  to  the  Company, 
signed  and  sworn  to  by  the  Insured,  stating  the 
place,  time  and  cause  of  the  loss,  the  interest  of 
the  Insured  and  of  all  others  in  the  property,  the 
sound  value  thereof  and  the  amount  of  loss,  all  en- 
cumbrances thereon,  and  all  other  insurance, 
whether  valid  and  collectible  or  not,  covering  said 
property;  and  the  Insured  as  often  as  required 
shall  submit  to  examinations  under  oath  by  any 
person  named  by  the  Company  and  subscribe  the 
same;  and  as  often  as  required  shall  produce  for 
examination  all  books  of  account,  bills,  invoices, 
and  other  vouchers,  or  certified  copies  thereof  if 
originals  be  lost,  at  such  reasonable  place  as  may 
be  designated  by  the  Company  or  its  agent,  and 
shall  permit  extracts  and  copies  thereof  to  be  made. 
The  Company  shall  have  reasonable  opportunity 
to  examine  any  property  insured  hereunder  upon 
which  loss  is  claimed  before  repairs  are  undertaken 
or  physical  evidence  of  loss  removed. 
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R — Appraisal  Coverages  A,  B,  C,  D,  E  and  F 

In  case  the  Insured  and  the  Company  shall  fail 
to  agree  as  to  the  amount  of  loss  each  shall,  on  the 
written  demand  of  either,  select  a  competent  and 
disinterested  appraiser  and  the  two  appraisers  so 
chosen  shall  first  select  a  competent  and  disinter- 
ested umpire.  The  appraisers  shall  then  appraise 
the  loss,  and  failing  to  agree  shall  submit  their 
differences  to  the  umpire.  The  written  award  of 
any  two  shall  determine  the  amount  of  loss.  The 
Insured  and  the  Company  shall  each  pay  his  or 
its  chosen  appraiser  and  shall  bear  equally  the 
other  expenses  of  appraisal  and  umpire. 

The  Company  shall  not  be  held  to  have  waived 
any  of  the  terms  of  this  policy  or  any  forfeiture 
thereof  by  any  requirement,  act  or  proceeding  on 
its  part  relating  to  the  appraisal  or  to  any  ex- 
Page  4 
amination  provided  for  herein;  and  the  loss  shall 
in  no  event  become  payable  until  sixty  (60)  days 
after  the  notice,  ascertainment,  estimate  and  veri- 
fied proof  of  loss  herein  required  have  been  re- 
ceived by  the  Company;  and  if  appraisal  is  de- 
manded, then  not  imtil  sixty  (60)  days  after  an 
award  has  been  made  by  the  appraisers. 

S — Payment  of  Loss  Coverages  A,  B,  C,  D,  E  and  F 
The  Company  may,  at  its  option,  take  all  or  any 
part  of  the  insured  property  at  the  agreed  or  ap- 
praised value,  or  either  repair  or  replace  any  part 
or  all  of  the  insured  property  upon  which  loss  is 
claimed  with   other   of   like   kind   and   quality   or 
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pay  to  the  Insured  in  money  the  full  amount  of 
such  loss  as  determined  in  accordance  with  the 
provisions  of  this  policy,  subject  however,  to  such 
deduction  if  any,  as  may  be  applicable  thereto. 
There  can  be  no  abandonment  to  the  Company  of 
any  property  insured  hereunder. 

T — Loss  for  Which  Carrier  or  Bailee  for  Hire  is 
Liable  Coverages  A,  B,  C,  D,  E  and  F 

This  Company  shall  not  be  liable  for  loss  with 
respect  to  the  automobile  while  the  automobile  is 
in  possession  of  a  carrier  or  bailee  for  hire  under 
a  contract,  stipulation  or  assignment  whereby  the 
benefit  of  this  insurance  is  sought  to  be  made  avail- 
able to  such  carrier  or  bailee;  provided  however, 
that  the  Insured  may  without  i^rejudice  to  this  in- 
surance accept  such  bill  of  lading,  receipts  or  con- 
tracts of  transportation  as  are  ordinarily  issued 
by  carriers,  bailees  or  others  containing  a  limita- 
tion of  their  liability  for  injury  to  property  while 
in  the  possession  of  such  carriers,  bailees  or  others. 

U — Action  Against  Company  Coverages  A,  B,  C,  D, 
E  and  F 

No  action  shall  lie  against  the  Company  on  ac- 
count of  any  claim  hereunder  until  the  amount  of 
loss  shall  have  been  finally  determined  in  accord- 
ance with  the  provisions  of  Condition  I  nor  un- 
less commenced  within  twelve  months  next  after 
the  happening  of  the  loss. 


vs.  Idaho  Refining  Co.  1061 

Respondent's  Exhibit  No.  10 — (Continued) 
V — Action  Against  Company  Coverages  G  and  H 

No  action  shall  lie  against  the  Company  unless, 
as  a  condition  precedent  thereto,  the  Insured  shall 
have  fully  complied  with  all  of  the  terms  of  this 
policy,  nor  until  the  amount  of  the  Insured's  obli- 
gation to  pay  shall  have  been  finally  determined 
either  by  judgment  against  the  Insured  after  actual 
trial  or  by  written  agreement  of  the  Insured,  the 
claimant,  and  the  Company. 

Any  person  or  his  legal  representative  who  has 
secured  such  judgment  or  written  agreement  shall 
thereafter  be  entitled  to  recover  under  the  terms 
of  this  policy  in  the  same  manner  and  to  the  same 
extent  as  the  Insured.  Nothing  contained  in  this 
policy  shall  give  any  person  or  organization  any 
right  to  join  the  Company  as  a  co-defendant  in 
any  action  against  the  Insured  to  determine  the 
Insured's  liability. 

Bankruptcy  or  insolvency  of  the  Insured  or  of 
the  Insured's  estate  shall  not  relieve  the  Company 
of  any  of  its  obligations  hereunder. 

W — Financial    Responsibility    Laws    Coverages    G 
and  H 

Such  insurance  as  is  afforded  by  this  policy  for 
bodily  injury  liability  or  property  damage  liability 
shall  comply  with  the  provisions  of  the  motor 
vehicle  financial  responsibility  law  of  any  state  or 
province  which  shall  be  applicable  with  respect  to 
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any  such  liability  arising  out  of  the  ownership, 
maintenance  or  use  of  the  automobile  during  the 
policy  period,  to  the  extent  of  the  coverage  and 
limits  of  liability  required  by  such  law,  but  in  no 
event  in  excess  of  the  limits  of  liability  stated  in 
this  policy.  The  insured  agrees  to  reimburse  the 
company  for  any  payment  made  by  the  company 
which  it  would  not  have  been  obligated  to  make 
under  the  terms  of  this  policy  except  for  the  agree- 
ment contained  in  this  paragraph. 

In  Witness  Whereof,  Firemen's  Insurance  Com- 
pany of  Newark,  New  Jersey  has  caused  this  policy, 
with  respect  to  Coverages  A,  B,  C,  D,  E,  F  and 
G  and  such  other  parts  of  the  policy  as  are  ap- 
plicable thereto,  to  be  signed  by  its  President  and 
a  Secretary  and  countersigned  on  the  Declarations 
page  by  a  duly  authorized  agent  of  the  Company. 
JOHN  R.  COONEY 

President. 

W.  J.  SCHMIDT 

Secretary. 

In  Witness  Whereof,  The  Metropolitan  Casualty 
Insurance  Company  of  New  York  has  caused  this 
policy,  with  respect  to  Coverage  H  and  such  other 
parts  of  the  policy  as  are  applicable  thereto,  to  be 
signed  by  its  President  and  a  Secretary  and  coun- 
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tersigned  on  the  Declarations  page  by  a  duly  au- 
thorized agent  of  the  Company. 

HOWE  S.  LANDERS 
President. 
[ILLEGIBLE] 
Secretary 
Important 

Report  Immediately  any  loss  or  accident  in  which 
your  automobile  is  involved. 

This  report  should  be  made  to  the   Company's 
nearest  Authorized  Agent  or  to  the  Company's 
Eastern  Department 
Newark,  New  Jersey 

or 

Western  Department 

Chicago,  Illinois 

or 

Pacific  Department 

San  Francisco,  California 

or 

Southwestern  Department 

Dallas,  Texas 

or 

Canadian  Department 

Toronto,  Ontario 

If  serious  or  fatal  injury  results,  use  telegraph 
or  telephone  to  make  report,  giving  name  of  In- 
sured, policy  number,  and  name  of  City  or  Town 
where  policy  was  issued. 
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Gret  the  names  and  addresses  of  all  material  wit- 
nesses and  give  the  Company's  representative  all 
possible  cooperation.  Report  theft  losses  to  Police. 
The  Company  has  claims  offices  in  all  important 
Cities  and  is  equipped  to  render  prompt  service 
throughout  the  United  States  and  Canada. 

Prompt  Notice  To  The 
^1 ,   ,  Company  Will  Insure 

Immediate  Service 
[Cut] 
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Passenger  Cars 


Make  of  Vehicle 


1.  Oldsmobile  Sedan  (1937) 

2.  Dodge  Tudor  Sed.  (1935) 

3.  Packard  Convert.  Coupe  (1939) 

4.  Buiek  Coupe  (19-10) 

5.  Cadillac  Sedan  Modep- 6109" 
(1941; 

50.    Buick  Sedanet  (1941) 
66.    Buick  Sedan  2-Dr.  (1941) 
Ind.  Pontiac  Coupe  (1941) 
6 


Total    8 


Recap — Totals: 


Light  Trucks 
(li/a  Ton  or  Less) 

Item  No.  Make  of  Vehicle 

6.  Replaced  by  Ind.  11  Studebaker 
Truck  (1937)  (Motor  =168863) 

7.  Internat  1  14  T.  Panel  Truck 
•-    (1938) 

13.    Internat  1  D-30  Pickup  #13 
(1940) 

17.  Ford  11/2-Ton  Panel  Truck  (1940) 

18.  Ford  11/2-Ton  Panel  Track  (1940) 
35.    GMC  11/2  Ton  Model  T18D  (1936) 

40.  Dodge  11 2  T.  Truck  =25  (1940) 

41.  Ford  IV2  Ton  Truck  =^10  (1939) 

43.  Ford  1  Ton  300  G.  Tan!-.  Trk. 
(1939)  ' 

44.  Ford  li/.  Ton  Trk.  300  Oa.  Tank 
(1941) 

45.  Ford  %  Ton  Express  Ti-uck 
(1940) 

46.  GMC  li/,T  "AC102"  Pickup 
(1940) 

47.  GMC  11/2  Ton  Tank  Trk. 
"AC303"  (1940) 

48.  Chev.  11/0  Ton  Stake  Truck 
(1940) 

49.  Chev.  11/2  Ton  Truck  =24  (1939) 

52.  Ford  IVa  T.  Truck  2500  Gal. 
Tank  (19.39) 

53.  Chevrolet  li^  T.  Pickup  (1931) 
.54.    Internat '1  C30  li'oT  Truck  (1935) 
.55.    (Replaced  by  Ind.  #14 1 

Ind.  #14— Chev".  lo  T.  Pickup  (1931) 

57.  Internat!  1000  gal.  Tank  Trk. 
(1936) 

58.  Chev.  1/2  Ton  Trk.  (1939) 

59.  Chev.  3^  Ton  Tank  Truck  (1938) 

60.  Chev.  ly,  T.  425  Gal.  Tank  Trk. 
(19.37) 

61.  Chev.  V2  Ton  600  Gal.  Tank 
(1940) 

62.  Ford  ly,  T.  Truck  690  Gal.  Tank 
(1940) 

63.  Chev.  11/2  Ton  600  Gal.  Tank  Trk. 
(1939) 

64.  G.M.C.  1/2  T.  Truck  400  Gal. 
Tank  (19'39) 

65.  Chev.  ly.  Ton  600  Gal.  Tank 
Trk.  (1937) 

Indorsement  No.  7 — G.M.C.  Stake  Body 

Truck  .500  Gal.  Tank  (1941) 
Ind.  #  8— Ford  II/2  T.  Truck  (1934) 
Ind.  #20 — Intematilnal  ly,  T.  Trk— 
Chassis  #4865  (1941)  " 


31 

Passenger  Cars  8 

Light  Trucks  31 

Heavy  Trucks  21 

Trailers  &  Semi-Trailers  16 

Total  Units  76 


Heavy  Trucks 
2  Tons  or  more  (in  excess  of  2500  Gal.) 

Item  No.  jrake  of  Vehicle 

8.  Internat '1  =5  Trk.  (1932) 
3240  Gal.  Tank 

9.  Replaced  by  Ind.  =11  TYhite  4  Ton 
Truck— Mot.  =740940  (1936) 

10.  Diamond  T  2^  Ton  Trk.  '1938) 

11.  Internat  1  DS35  Gas  Truck 
(19.39)  =11 

12.  Internat  I  DS35  Gas  Truck  #12 
(1939) 

14.  Internat!  DS.50  #14  (1940) 

15.  ilack  4  to  5  Ton  Truck  #16 
(1940) 

16.  Mack  6  to  7  Ton  Tractor  Type  Trk. 
(1940) 

19.  Internat  '1  DS  50—3  to  4  Ton 
(1940) 

20.  Internat  1  DS  3.5—2  Ton  Trk. 
(1940) 

25.    Internat!  DR  60  Trk.  #7  (19-39) 

33.  White  Tank  Truck  5Iode!  750T 
#28  (1941) 

34.  Mack  Tractor  Type  Tnk  Mod. 
Lft.  #26  (1941) 

38.    Mack  5T.  200  Gal.  Tank  Fuel  Trk. 

Model  LRSW  (1941) 
51.    Replaced  by  Ind.  #1.5— Ford  lYo 

T.  2500  Gai.  Trk.  (1939) 
56.    Internat  1  3760  Gal.  Tank  Truck 

(19.33) 
Indorsement  #9 — Kenworth  Diesel  & 

Wentvrin  Semi-Trail  (4500  Gal) 

(1940) 
Ind.  #10— Fageol  Truck  &  Wintwin 

Trail  (1937) 
Ind.  #16— Internat!  Heavy  Trk. 

(1939) 
Ind.  #17— Kenworth  4-Ton  Truck 

(1941) 
Ind.  #19— Fmehauf  5000  Gal.  Tank 

Trailer  (1939) 


Trailer  and  Semi-Traileis 

Item  N-.j.  Make  of  Vehicle 

21.  3000  Gal.  Tank  Semi-Trail.  =11 
(1939) 

22.  3000  Gal.  Tank  Semi-TraU.  #12 
1939) 

23.  30.50  Gal.  Tank  Semi-Trail.  =9 
(1939) 

24.  3000  Gal.  Tank,  Semi-Trail.  if22 
(1939) 

26.  3S00  Gal.  Tank.  Semi-Trail.  =7 
(1938) 

27.  3.500  Gal.  Tank.  No.  17  Trailer 
(1940) 

28.  4250  Freuhof  Tank  Trail.  #14 
(1940) 

29.  4640  Gal.  Freuhof  Semi-TraO. 
#16  (1938) 

30.  ^50  Gal.  Freuhof  Tank  Trail. 
#20  (1940) 

31.  3500  Gal.  Tank  #8  Olson  Semi- 
Trail. 

32.  5000  Gal.  Freuhof  Trail  #26 
(1941) 

36.  Kingham  3500  Gal.  Tank  Semi- 
Trailer  Mod.  T30D  #17  (1941) 

37.  3000  Gal.  Tank  Freuhof  6  Wheel 
TraU.  #3  (1940) 

39.    Flat  Back  Trailer  #23 

42.    3000  Gal.  Tank  Semi-Trail.  =10 

(1939) 
Indorsement  #18 — Freuhanf  5000  Gal. 

Tank  Trailer  (19.39) 


I; 
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Mr.  Merrill :     I  will  call  Mr.  Peters. 

DELMAR  R.  PETERS 

previously   sworn^   was   recalled  on   behalf   of  the 
Respondent  and  further  testified  as  follows: 

Q.  (Trial  Examiner  Riemer) :  You  are  the  Del- 
mar  R.  Peters  who  has  been  previously  sworn  and 
identified?  A.     Yes. 

Direct  Examination 

Q.  (Mr.  Merrill)  :  Mr.  Peters,  you  are  the  pres- 
ident, I  understand,  of  the  Idaho  Refining  Com- 
pany Employees  Benefit  &  Labor  Associa- 
tion? [1507]  A.     That's  right.  ..    ■;   ,. 

Q.  How  long  have  you  been  a  member  of  that 
association?  A.     Since  May,  1939. 

Q.  During  that  period  of  time,  have  you  taken 
an  active  part  in  that  association? 

A.     Not  until  I  was  elected  president  in   1941. 

Q.  Well,  prior  to  that  time  you  served  on  various 
committees?  A.     No. 

Q.  I  thought  you  served  on  the  Grievance  Com- 
mittee? A.     Oh,  that's  right— I  did. 

Q.  What  is  the  as  to  the  regularity  of  your  at- 
tendance at  the  meetings  of  the  association — Have 
you  attended  regularly  those  meetings  ? 

A.     Since  1939? 

Q.     Yes.  A.     Well,  whenever  I  could,  I  did. 

Q.  What  functions  are  performed  by  the  asso- 
ciation for  its  members? 

A.  The  sick  benefits  and  bargaining  with  the 
company  are  the  two  main  businesses  of  the  associa- 
tion. 
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Q.  Is  the  association  performing  those  func- 
tions? A.     Yes,  they  are. 

Q.  What  is  the  desire  or  the  feeling  of  the  mem- 
bership of  the  association,  if  you  know,  as  to  its 
functioning  and  working?  [1508] 

Mr.  Pentield:  I  object  to  that.  I  don't  think 
it  is  competent. 

Trial  Examiner  Riemer:     Overruled. 

A.     Well,  I  haven't  heard  any  complaints. 

Q.  (Mr.  Merrill):  Well,  what  have  you  heard 
with  respect  to  the  desires  of  the  membership,  if 
anything — of  the  various  members,  if  anything,  for 
a  preservation  of  the  association? 

A.  Well,  naturally  the  members  would  like  to 
see  the  association  continue  in  view  of  the  fact  that 
there  have  been  numerous  employees  received  bene- 
fits from  the  association  that  have  helped  them 
carrj'^  over  at  times  when  they  have  been  sick  or 
injured  where  it  would  otherwise  have  been  an 
awful  hardship  on  them. 

Q.  What  have  you  to  say  with  respect  to  the 
bargaining  abilities  of  the  association? 

Mr.  Leicht :  I  would  like  to  object  to  that  on  the 
grounds  it  is  immaterial  what  their  desires  are  of 
bargaining. 

Trial    Examiner    Riemer:     Well,    some    Circuit 
Courts  seem  persuaded  by  that  sort  of  testimony. 
I  wouldn't  say  it  is  altogether  immaterial.     The 
objection  is  overruled. 
Read  the  question. 
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(Thereupon  the  question  referred  to  was 
read  aloud  by  the  reporter  as  hereinabove  re- 
corded.) 

A.  We  haven't  had  any  trouble  bargaining  with 
the  company. 

Q.  (Mr.  Merrill)  :  Have  you  engaged  in  bar- 
gaining with  the  [1509]  company  *? 

A.    Yes. 

Q.     And  has  it  been  satisfactory? 

A.     Yes. 

Q.  State  whether  or  not  there  has  ever  been 
any  type  or  kind  of  intereference,  domination,  or 
attempted  control  so  far  as  you  know  by  any  officer 
or  supervisory  employee  of  the  refinery  company, 
the  respondent  herein. 

Mr.  Leicht:     I  object  to  that 

Trial  Examiner  Riemer:  The  objection  is  over- 
ruled. 

A.     None  that  I  know  of. 

Q.  (Mr.  Merrill)  :  Have  you  ever  observed  any 
such?  A.     No.  [1510] 

Q.  Mr.  Peters,  do  you  recall  who  preceded  you  as 
president  of  the  association? 

A.  I  am  not  sure  about  that  but  I  believe  it 
was  Haskell  Duncan — I  am  not  positive. 

Q.     Do  you  know  whether  or  not  Mr.  Henninger 
was  ever  president  of  the  association? 
A.     Mr.  Henninger? 
Q.    Yes. 
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A.     Well,  I  have  that  he  was  at  some  time. 

Q.  And  do  you  know  whether  or  not  Mr.  Hen- 
ninger  and  Mr,  Rice  attended  any  of  your  meetings 
within  the  past  year? 

A.     Henninger  did  one  meeting. 

Q.  You  have  members  who  are  in  a  supervisory 
capacity,  do  you  not,  in  the  plant? 

A.    Yes,  we  have  members  in  that  capacity. 

Trial  Examiner  Riemer :     What  was  the  answer  ? 

A.     Yes.  [1511] 
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IDAHO  REFINING  COMPANY 

ANALYSIS   OP   MECHANICS  DAYS  WORKED   AND   TIME  OFF  FOR 
PERIOD  JANUARY  25,  1941  TO  NOVEMBER  13,  1941 

ROSCOE  CHARLES  BOYER 


Date  Days  Off      Sunday 

June  1  to  15,  1941 1  1 

(June  4th — first  day) 

June  16  to  30,  1941 6  7  2—22829 

July  1  to  15,  1941 4  2—6  &  13 

July  16  to  31,  1941 2  2— 20-27th 

August  1  to  15,  1941 2  2—3-10 

August  16  to"  31,  1941 1  1— 17th 

(August   23rd — last    day)  —  — 

81  Days  16  8  10 


1— 17th        1— 18th        1— 19th 


1— 20th 
l-4th 


1— 21st 

1— 5th 


Hours 

105 

821/2 
117 
1551/2 
1501/2 

69 

679  U 


Average 
Day 


8.4 
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IDAHO  REPINING  COMPANY 

ANALYSIS   OF   MECHANICS   DAYS   WORKED   AND   TIME   OFF  FOR 
PERIOD  JANUARY  25,  1941  TO  NOVEMBER  13,  1941 

ORAN  THOMAS 


Date  Days  Off 

September  1  to  15,  1941 None 

(Sept.  3 — first  day) 

September  16  to  30,  1941 1 

October  1  to  15,  1941 1 

October  16  to  31,  1941 4 

November  1  to  13,  1941 2 


-21st 

-12th 

-19  &  26th 

-2nd 


Tuesday      Wednesday        Thursday 


1— 11th 


2— 18th  &  25 


131 

1451/2 
1541/2 
125 
109 


72  Davs 


665 


9.2 
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Mr.  Penfield:     We  will  call  Mr.  Cornia. 

BOYD  CORNIA 

was  called  as  a  witness  by  and  on  behalf  of  the 
Board,  being  [1526]  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

Q.  (Trial  Examiner  Riemer) :  Tell  us  your 
name.  A.     Boyd  Cornia. 

Q.     Where  do  you  live? 
A.     756  East  Lander,  Pocatello. 

Direct  Examination 

Q.  (Mr.  Penfield)  :  Where  are  you  employed, 
Mr.  Cornia? 

A.     I  am  employed  out  at  the  relining  plant. 

Q.     Gun  relining  plant?  A.     Yes. 

Q.     In  what  capacity?  A.     Truckdriver. 

Q.  Were  you  ever  employed  by  the  Idaho  Re- 
fining Company?  A.     Yes,  sir. 

Q.     In  what  capacity?  A.     Truckdriver. 

Q.     For  what  period? 

A.  I  started  in  May,  along  about  the  middle  of 
May  1940. 

Q.     And  you  worked  until  when? 

A.     November  14. 

Q.     1941?  A.     1941. 

Q.  Mr.  Cornia,  there  has  been  some  testimony 
in  this  proceeding  with  respect  to  an  accident  in 
May  15,  1941  in  which  you  were  involved.  Can  you 
tell  us  where  this  [1527]  accident  occurred  and  what 
were  the  circumstances? 
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A.  It  occurred  at  the  refinery  out  at  the  loading 
dock — the  gate  by  the  loading  dock. 

Q.     Will  you  explain  to  us  just  what  happened? 

A.  Weli,  I  came  out  in  the  morning  about 
around  one  o'clock,  I  should  say,  and  I  went  out 
and  got  my  truck  and  it  had  just  been  overhauled 
— put  in  the  shop 

Trial  Examiner  Riemer:  Speak  up,  I  don't  hear 
you. 

A.  (continuing)  :  It  has  been  in  the  shop  being 
overhauled  and  I  was  to  take  a  load  of  fuel  oil  to 
Boise,  and  I  and  a  loader  went  down  to  load  the 
truck — we  had  to  take  it  down  to  the  tank  farm 
to  load  it,  where  they  loaded  the  diesel  fuel,  and 
loaded  it  up  and  came  back  around  and  up  to  the 
loading  dock  to  get  some  fuel  for  the  truck.  Just 
before  we  got  to  the  loading  dock,  it  sprang  a  leak — 
a  plug  came  out — it  had  been  broke  off. 

Trial  Examiner  Riemer:     What? 

A.  (continuing) :  The  plug  came  out.  It  had 
been  broken  off.  It  was  cracked  and  I  guess  it  fell 
out  and  it  started  to  leak  and  I  waited  until  the  load- 
er came  and  held  my  hand  over  the  hole  the  best  I 
could  so  it  wouldn't  all  leak  out.  He  came  up  and 
brought  his  samples  and  left  them  in  the  laboratory 
as  he  came  through,  and  I  told  him  we  had  an 
awful  bad  leak,  and  asked  him  what  we  should  do 
"with  it. 

Trial  Examiner  Riemer:     Who  is  called  him?" 

[1528] 
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A.  (Continuing)  :  Mr.  Hall  was  his  name.  He 
was  the  man  who  was  in  charge  of  the  loading 
dock  that  shift,  and  he  said,  "Let  me  get  around 
and  see  if  I  can  stop  it,"  and  he  had  a  rag  and 
he  tried  to  plug  it  in  the  hole,  but  the  force  kept 
pushing  it  out,  and  he  says,  "Get  in  there  and 
drive  it  down  and  we  will  unload  it,  I  can  hold 
it,"  and  I  says,  "No,  you  can't  do  it.  It  is  too  hard 
to  ride  back  there  and  hold  a  thing  like  that," 
and  he  still  insisted  and  I  said,  "No,  we  better 
get  something  and  plug  it  before  we  start,"  and 
he  said,  "Oh,  get  in  there.  It  will  all  be  leaked 
out  before  we  can  get  started,"  and  I  still  insisted 
that  we  didn't  do  it  that  way,  but  he  insisted,  I 
get  in  there  before  it  all  leaked  out  and  insisted 
that  I  could  drive  slow  and  he  could  hold  it  all 
right,  so  I  got  in  and  started  out  and  made  two 
right-hand  turns,  and  when  I  made  the  third  right- 
hand  turn,  I  just  glanced  over  my  shoulder  and 
it  looked  like  it  was  getting  away  from  the  tank, 
so  I  put  the  brakes  on  the  trailer  and  the  truck 
both.  The  trailer  had  vacuum  brakes  on  it  and 
there  was  kind  of  a  slope  around  the  corner  and 
the  trailer  kept  coming.  It  seemed  like  came 
right  towards  Mr.  Hall,  and  before  I  could  get  the 
door  open  why  he  came  out  of  the  same  side  of  the 
truck  as  I  was  driving  and  I  asked  him  if  he  was 
hurt,  and  he  says,  "Yes,  I  am  hurt  pretty  bad. 
You  better  call  the  ambulance  and  the  doctor, ' '  and 
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I  asked  him  if  he  would  [1529]  be  all  right  until 
I  could  get  back  and  he  said,  '*Yes,"  so  I  ran  over 
to  the  laboratory  and  there  were  a  couple  of  fel- 
lows in  there  and  I  told  them  to  call  the  ambulance 
and  the  doctor  and  one  of  them  came  back  to  the 
scene  of  the  accident  with  me  and  after  the  am- 
bulance came  and  took  him  in  why  then  I  went  and 
called  Mr.  Rice  and  told  him  we  had  had  an  acci- 
dent. 

Q.  (Mr.  Penfield) :  Did  Mr.  Rice  say  anything 
about  the  cause  of  this  accident  or  your  fault  in 
the  accident? 

A.  No,  sir.  He  said  not  to  feel  too  bad.  He 
said  he  didn't  think  it  was  my  fault  in  any  way. 

Q.     AVhat  happened  to  Mr.  Hall,  did  he  die? 

A.  Yes,  sir;  he  died  the  next  day  about  noon, 
I  think. 

Q.  You  mentioned  that  you  sought  to  put  on 
the  brakes?  Did  the  brakes  from  the  trailer  hold, 
Mr.   Cornia?  A.     No,  sir;  they  didn't. 

Q.  If  they  had  held,  could  the  accident  have 
been  prevented? 

A.     Well,  I  believe  it  could. 

Q.  There  has  been  some  testimony  concerning 
a  conversation  alleged  to  have  occurred  around  the 
latter  part  of  September  or  the  first  part  of  October 
between  Mr.  Moyle  and  Mr.  Loren  McBride. 

Trial   Examiner  Riemer:     Gilbert  Moyle. 

Q.  (Mr.  Penfield):  Gilbert  Moyle,  Loren  Mc- 
Bride at  Boise,  Idaho.  Do  you  know  anything 
about  that  conversation?  [1530]  A.    Yes,  sir. 
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Q.     Will  you  tell  us  what  you  know? 

Mr.  Merrill:  We  object  to  that  on  the  ground  it 
is  in  no  sense  proper  rebuttal. 

Mr.  Penfield:  Mr.  Gilbert  Moyle  specifically  de- 
nied that  conversation  took  place. 

Mr.  Merrill:  Yes,  if  it  please  the  Examiner,  it 
was  part  of  their  direct  case  and  they  put  on 
proof  covering  that.  If  they  had  any  additional 
proof,  it  should  have  been  put  on  then.  This  is 
not  proper  rebuttal  and  we  object  to  it. 

Mr.  Penfield:  They  have  specifically  denied  that 
this  conversation  ever  took  place  and  it  didn't  take 
place  between  this  witness.  We  are  seeking  to 
prove  this  witness  overheard  this  conversation. 

Mr.  Merrill:  If  there  is  anything  to  the  testi- 
mony at  all,  it  should  have  been  part  of  their 
direct  case.  It  is  not  proper  rebuttal  under  any 
rule  of  evidence. 

Mr.  Penfield:  We  didn't  know  it  was  going  to 
be  denied. 

Trial  Examiner  Riemer:  The  objection  is  over- 
ruled. Repeat  the  question  to  the  witness  and  let 
the  respondent  have  a  continuing  objection  to  this 
line  of  inquiry. 

(Thereupon  the  question  referred  to  was  read 
aloud  by  the  reporter  as  hereinabove  recorded.) 

A.  Well,  I  was  sent  to  Boise  on  the  flat  rack 
with  a  load  of  tires  and  also  to  deliver  some  tanks 
from  Boise  into  [1531]  Huston  the  next  day  and 
I  was  to  meet  Mr.  Moyle  at  the  plant  in  Boise — 
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the  bulk  i^lant,  the  next  morning,  so  it  was  about 
two  o'clock  in  the  morning  when  I  got  into  Boise 
and  I  called  up  the  plant  manager  which  was  Mr. 
Sheppard  at  that  time,  and  he  told  me  to  call  Mr. 
Williams,  which  I  did,  and  he  came  down  and  we 
unloaded  the  tires  then  I  went  up  to  the  hotel  and 
went  to  bed.  I  came  down  to  the  plant  the  next 
morning  to  meet  Mr.  Moyle,  and  when  I  got  there, 
he  was  talking  to  Mr.  McBride.  I  was  standing 
back  there  waiting  for  Mr.  Moyle  to  get  through 
so  I  could  get  my  orders  where  to  deliver  the  tanks, 
and  he  said  that — Mr.  Moyle  said  to  Mr.  McBride, 
he  said,  "You  w^ould  be  a  pretty  good  driver  if 
you  didn't  have  that  union  button  on  your  cap." 
He  says,  "Oh,  I  don't  know^,  I  will  be  up  and  join 
your  boys  one  of  these  days,"  and  he  says,  "If  you 
do,  I  will  can  every  damn  one  of  them." 

Q.     Who  said  that?  A.     Mr.  Moyle. 

Q.  Who  made  the  remark  about  going  up  and 
joining  the  union?  A.     Mr.  McBride. 

Q.     Is  that  all  the  conversation  you  overheard? 

A.  Well,  that  is  all  I  overheard.  I  turned  and 
walked  away  over  to  my  truck  where  I  had  parked. 

[1532] 

Mr.  Merrill:  We  offer  Rule  No.  1  of  the  Rules 
and  Regulations  [1588]  of  the  Interstate  Commerce 
Commission  effective  November  15,  1936,  the  same 
dealing  with  a  motor  carrier  engaged  in  interstate 
commerce  and  the  requirement  covering  insurance. 
Shall  I  read  it  into  the  record? 

Trial  Examiner  Riemer:     No. 
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Mr.  Merrill:  We  also  offer  Rule  No.  5,  the 
same  being  qualifications  of  a  self-insurer  and  other 
securities  or  agreements. 

We  also  offer  that  portion  of  Rule  No.  7  read- 
ing as  follows: 

"Motor  carriers  and  brokers  subject  to  the 
jurisdiction  of  this  Commission  are  hereby  re- 
quired to  maintain  in  effect  at  all  times  the 
security  for  the  protection  of  the  public  con- 
templated in  Sections  211(c)  and  215,  Motor 
Carrier  Act,  1935,  and  prescribed  by  these 
rules.'' 

We  also  offer  rule  No.  8,  dealing  with  the  policies 
of  insurance  and  their  character. 

Trial  Examiner  Riemer:  Were  those  rules  in 
force  and  effect  in  November,  1941,  Mr.  Merrill? 

Mr.  Merrill:     Yes,  sir. 

Trial  Examiner  Riemer:  Does  the  Board  have 
any  objection,  Mr.  Penfield? 

Mr.  Penfield :  Well,  I  think  that  it  is  immaterial, 
but  aside  from  that  I  have  no  objection. 

Trial  Examiner  Riemer:  It  may  be  admitted  in 
evidence  and  [1589]  marked  as  Respondent's  Ex- 
hibit 11. 

(Whereupon  the  document  hereinabove  re- 
ferred to  was  marked  and  received  in  evidence 
as  Respondent's  Exhibit  11.)  [1590] 

Mr.  Moyle:  Comes  now  respondent,  Idaho  Re- 
fining Company,  and  at  the  conclusion  of  the  hear- 
ing of  this  matter  and  after  all  sides  have  rested, 
and  renews  the  motion  which  it  heretofore  made  at 
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the  conclusion  of  the  Board's  case  in  haec  verba 
with  the  understanding  that  said  motion  is  now 
predicated  and  based  on  all  the  evidence  adduced 
at  this  hearing  rather  than  merely  the  evidence 
which  had  been  produced  by  the  Board  up  to  the 
time  that  the  Board  rested  and  the  previous  motion 
was  made,  and  if  the  Examiner  will  accept  this 
motion  renewed  in  this  fashion,  the  same  as  though 
it  were  re-read  into  the  record,  we  would  appreciate 
it  very  much. 

Trial  Examiner  Riemer:  I  do  so  accept  it,  and 
with  respect  to  your  motion  as  now  made,  ruling 
is  reserved.  [1595] 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  10583 
National  Labor  Relations  Board,  petitioner 

V. 

Idaho  Refining  Company,  respondent 


OJV    PETITION    FOR    ENFORCEMENT    OF    AN    ORDER    OF    THE 
NATIONAL  LABOR  RELATIONS  BOARD 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 


This  proceeding  is  before  the  Court  upon  the  peti- 
tion of  the  National  Labor  Relations  Board  for  the 
enforcement  of  its  order  issued  against  respondent, 
pursuant  to  Section  10  (c)  of  the  National  Labor 
Relations  Act  (49  Stat.  449,  29  U.  S.  C,  Sec.  151, 
et  seq.).'  The  Board's  decision  and  order  are  re- 
ported in  47  N.  L.  R.  B.  1127  and  are  set  forth  at 
pages  47-144  of  the  printed  record.  The  unfair 
labor  practices  herein  involved  occurred  in  the  State 
of  Idaho  within  this  judicial  circuit.  This  Court  has 
jurisdiction  of  the  proceeding  imder  Section  10  (e) 
of  the  Act. 


^  The  pertinent  provisions  of  the  Act  are  printed  in  Appendix 
"A,"  p.  33,  infra. 

(1) 


STATEMENT   OF   THE  CASE 

Upon  charges  filed  by  the  Teamsters,  Chauffeurs, 
Warehousemen  and  Hel])ers,  Local  983,  A.  F.  of  L. 
(herein  called  the  Union)  and  by  the  International 
Association  of  Machinists,  Local  No.  198,  A.  F.  of  L. 
(herein  called  the  I.  A.  M.),  and  upon  the  consoli- 
dated proceedings  under  Section  10  of  the  Act,  fully 
set  fortli  in  the  Board's  decision  (R.  67-72),  the 
Board,  on  February  25,  1943,  issued  its  findings  of 
fact,  conclusions  of  law,  and  order  which,  briefly  sum- 
marized, are  as  follows:' 

1.  The  nature  of  respondent's  hiisiness  (R.  73-74). — 
Respondent,  a  Nevada  corporation  with  its  principal 
office  and  place  of  business  at  Pocatello,  Idaho,  is 
engaged  in  refining,  trans})orting  and  distributing 
petroleum  and  petroleum  products.  A  substantial 
portion  of  the  finished  products  is  distributed  through 
respondent's  wholly  owTied  and  controlled  subsidiary, 
the  Covey  Gas  &  Oil  Company  (R.  201-202),  and  the 
respondent-controlled  Idaho  Gas  &  Oil  Comj)any,  with 
which  resi)ondent  has  several  officers,  executives,  and 
many  stockholders  in  common  (R.  197-199,  203-211, 
215-216,  307-308,  996-997).  Respondent  financed 
Idaho's  operatioT\s  in  the  amount  of  a  loan  of  approx- 
imately $295,000  (R.  997). 

In  1941  res[)ondent  i)urchased  for  use  in  its  opera- 
tions   materials    and    equipment    in    the    amount    of 


-  The  Board's  decision,  except  as  otherwise  indicated  therein, 
adopted  the  findings  of  fact,  conclusions  of  law,  and  rocom- 
mendations  contained  in  the  Intermediate  Report  of  the  Trial 
Examiner   (R.  48-58). 
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$1,328,000,  of  which  approximately  90  ])orcent  was 
shipped  to  respondent  from  sources  outside  the  State 
of  Idaho.  In  the  same  period  respondent's  gross  sales 
totalled  $1,900,000,  of  which  10  percent  was  shipped  to 
points  outside  the  State/ 

2.  The  unfair  labor  practices  (R.  48-58,  75-126). — 
The  Board  found  that  (1)  respondent  dominated  and 
interfered  with  the  formation  and  administration  of 
the  Idaho  Refining  Company  Employees'  Benefit  and 
Labor  Association  (hereinafter  called  the  Association) 
and  contributed  support  thereto,  and  illegally  entered 
into  a  contract  with  the  Association  in  violation  of 
Section  8  (2)  and  (1)  of  the  Act;  (2)  respondent  dis- 
criminatorily  discharged  20  of  its  employees  because 
of  their  Union  membership  and  activity  in  violation 
of  Section  8   (1)   and  (3)   of  the  Act;  and  (3)   that 


^Upon  these  facts,  which  are  predicated  upon  undisputed  and 
stipulated  evidence  (R.  192-197),  it  is  clear  that  the  respondent 
is  subject  to  the  Act.  A^.  L.  R.  B.  v.  Jones  d'  Laughlm  Steel 
Corp.^  301  U.  S.  1,  and  companion  cases ;  N.  L.  R.  B.  v.  Sunshine 
Mining  Co.,  110  F.  (2d)  780,  784  (C.  C.  A.  9),  cert,  denied  ai2 
U.  S.  678;  N.  L.  R.  B.  v.  BdJ  Oil  &  Gas  Co.,  91  F.  (2d)  509, 
571-572  (C.  C.  A.  5)  ;  N.  L.  R.  B.  v.  Alumrmim  Products  Co., 
120  F.  (2d)  567,  569  (C.  C.  A.  7).  Nor  can  respondent,  upon 
this  statement  of  the  facts  (see  also  pp.  5,  15,  infra),  properly  con- 
test the  Board's  finding  (R.  74)  that  "the  reh'.tionship  between 
[respondent,  Idaho  and  Covey]  is  such,  and  the  officials  of  the 
respondent  have  so  acted,  as  to  constitute  the  respondent  an 
'employer'  within  the  meaning  of  that  term  as  used  in  the  Act 
[Section  2  (2)  at  p.  33,  infra]  of  the  employees  of  Covey  and 
Idaho."  N.  L.  R.  B.  v.  Condenser  Corp.,  128  F.  (2d)  67,  71-72 
(C.  C.  A.  3) :  N.  L.  R.  B.  v.  Swift  &  Co.,  127  F.  (2d)  30,  32 
(C.  C.  A.  6)  ;  Bethlehem  Steel  Co.  v.  A.  L.  R.  B.,  120  F.  (2d) 
641,  648-650  (C.  A.  D.  C.)  ;  N.  L.  R.  B.  v.  Lund,  103  F.  (2d) 
S15.  819  (CCA.  8). 


respondent  by  this  and  other  conduct,  including  the 
intei'Togation  of  its  employees  as  to  their  Union  mem- 
bership and  antiunion  threats,  interfered  with,  re- 
strained, and  coerced  its  employees  in  violation  of 
Section  8  (1)  of  the  Act/ 

3.  The  Board' H  order  (R.  61-65).— The  Board  di- 
rected respondent  (1)  to  cease  and  desist  from  the 
unfair  labor  practices  found;  (2)  to  withdraw  recog- 
nition from  and  disestablish  the  Association  as  a  col- 
lective bargaining  representative  of  its  employees; 
(3)  to  cease  giving  effect  to  the  contract  of  June  1, 
1942,  with  the  Association;  (4)  to  reinstate  with  back 
pay  certain  of  the  employees  discriminated  against, 
hereinafter  listed  in  Appendix  ''B"  at  p.  34,  infra; 
(5)  to  award  back  pay  to  R.  E.  Miller  ^  for  the  period 
he  was  discriminated  against;  and  (6)  to  post  appro- 
priate notices. 

SUMMARY   OF   ARGUMENT 

I.  The  Board's  findings  of  fact  are  supported  by 
substantial  evidence.  Upon  the  facts  so  found,  re- 
spondent has  engaged  in  unfair  labor  practices  within 
the  meaning  of  Section  8  (1),  (2),  and  (3)  of  the  Act. 

II.  The  Board's  order  is  valid  and  proper. 


*The  Board,  reversing  the  finding  of  the  Trial  Examiner  (R. 
134),  dismissed  the  complaint  insofar  as  it  alleged  that  respond- 
ent had  refused  to  bargain  collectively  with  the  Union  in  viola- 
tion of  Section  8  ( 5 )  of  the  Act  (R.  57 ) . 

^  Miller,  who  was  found  by  the  Board  to  have  been  discrimina- 
torily  discharged  (R.  48-49,  58),  was,  subsequent  to  his  discharge, 
reinstated  to  his  former  position  as  a  truck  driver  (R.  602-604, 
918-919). 
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ARGUMENT 

Point  I 

The  Board's  findings  of  fact  are  supported  by  substantial  evi- 
dence. Upon  the  facts  so  found,  respondent  has  engaged  in 
unfair  labor  practices  within  the  meaning  of  Section  8  (1), 
(2),  and  (3)  of  the  act 

A.  Respondent's  interference  with,  domination  and  support  of  the 
Association  in  violation  of  Section  8  (2)  and  (1)  of  the  Act 

In  the  fall  of  1938,  shortly  after  the  refinery  at 
Pocatello,  Idaho,  was  put  into  operation,  an  inside 
organization,  the  Association,  was  formed  covering  the 
employees  of  Covey  and  Idaho,  as  well  as  the  employees 
on  respondent's  payroll  (R.  264-268,  385).  Association 
membership  was  open  to  and  included  many  of  respond- 
ent's officials  **  and  ''practically  all"  of  its  top  ranking 
supervisors  (R.  267-268,  300-302).  In  fact,  several 
of  respondent's  officers  and  supervisors  held  office  in 
the  Association  and  actively  participated  in  its  admin- 
istration. Thus,  Secretary  Webb,  Superintendent  Val 
Gaudet,  and  Rice,  the  superintendent  of  truck  drivers, 
attended  the  Association's  organizational  meeting  (R. 
264,  301-302,  306).  Thereafter  several  of  respond- 
ent's supervisory  employees,  including  Chief  Chemist 
and  Assistant   Superintendent   Farnsworth    (R.   981, 


^  The  following  officials  of  respondent  were  included  within 
the  Association's  membership:  Arch  Webb,  secretary  (R.  810-811, 
816),  and  Frank  Copening,  his  successor  as  secretary  (R.  632- 
633,  637,  980-981),  John  H.  Peterson,  treasurer  of  respondent 
and  president  of  the  Idaho  Gas  &  Oil  Co.,  and  his  successor  in 
these  offices,  B.  J.  Albertson  (R.  307-308,  394,  399,  981),  and 
Kermit  Rice,  superintendent  of  respondent's  truck  drivers  (R. 
398,  862). 
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400,  401-402),  Yard  Foreman  Victor  Simpson  (R.  328- 
329),  and  Foreman  C.  E.  Henninger  (R.  904-905,  931- 
933)  continued  to  play  leading  roles  in  the  Associa- 
tion's affairs,  i-evising  the  Association's  by-laws, 
changing  its  name  (R.  330-332,  401-402),  and  partici- 
pating in  the  elections  of  the  Association's  officials 
(R.  401-402).  Indeed,  Simpson  and  Hennhiger  each 
was  elected  to  the  office  of  Association  president  (R. 
328-329,  925-927,  932-933)/ 

Moreover,  aside  from  respondent's  dominant  role  in 
the  administration  of  the  Association  through  its  ex- 
ecutives and  supervisory  employees,  the  Association 
was,  from  its  inception,  the  I'ecipient  of  respondent's 
open  support.  Respondent  not  only  permitted  the 
Association  to  distribute  notices  of  the  organizational 
meeting  on  the  plant  premises  during  working  hours 


^  Through  the  acts  of  its  officials  and  supervisory  employees, 
acts  for  which  respondent  is  plainly  answerable,  respondent's 
role  in  the  formation  and  adminstration  of  the  Association  is 
clear  and  unequivocal.  International  Association  of  Machinists 
V.  N.  L.  R.  B.,  311  U.  S.  72,  79-80;  N.  L.  R.  B.  v.  Schaefcr- 
Hitchcock  Co.,  131  F.  (2d)  1004,  1007  (C.  C.  A.  9).  Such  em- 
ployer participation  and  control  enabling  an  employer  to  dictate 
the  policies  of  an  inside  organization  are  among  the  very  evils 
which  Section  8  (2)  of  the  Act  is  desi<rned  to  eliminate.  As 
stated  by  the  Report  of  the  Senate  Committee  in  discussing 
interference  proscribed  by  Section  8  (2)  "It  exists  when  [em- 
ployers] participate  in  the  internal  management  *  *  *  of  a 
labor  organization  or  when  they  supervise  the  agenda  or  pro- 
cedure of  meetings."  Senate  Report  No.  573,  74th  Cong.,  1st 
Sess.,  p.  10.  N.  L.  R.  B.  v.  J.  G.  Boswell  Co.,  136  F.  (2d)  585, 
594  (C.  C.  A.  9) ;  N.  L.  R.  B.  v.  Moore-Lowry  Flow  Mills  Co., 
122  F.  (2d)  419,  424  (C.  C.  A.  10) ;  N.  L.  R.  B.  v.  Ed  Freidrich, 

116  F.  (2d)  888,  890  (C.  C.  A.  5) ;  New  Idea  Inc.,  v.  N.  L.  R.  B., 

117  F.  (2d)  517,  523-524  (C.  C.  A.  7)  ;  Union  Drawn  Steel  Co. 
V.  N.  L.  R.  B.,  109  F.  (2d)  587,  591  (C.  C.  A.  3). 


and  to  post  notices  on  the  plant  bulletin  boards 
(R.  265),  but  it  allowed  the  meeting  to  be  held  in  the 
refinery  office  (R.  265).  Res]3ondent  thereafter  per- 
mitted the  Association  to  hold  all  of  its  meetings  on 
plant  premises  (R.  271,  325,  330).  Association  meet- 
ings were  regularly  held  in  respondent's  refinery  office 
until  the  spring  of  1940.  Thereafter,  meetings  were 
held  in  the  ''change  room"  (bath  house),  which  re- 
spondent had  constructed  at  the  Association's  request, 
respondent  furnishing  the  materials,  and  the  em- 
ployees their  services  (R.  284-285,  329-330). 

Respondent  did  not  limit  its  support  to  the  per- 
mitted use  of  company  time  and  premises,  but  author- 
ized the  Association  to  maintain  soft-drink  vending 
machines  and  laundry  and  tobacco  concessions  on  the 
premises  (R.  335-336,  376-382).  Payments  for  pur- 
chases from  the  concessions  were  provided  for  in  the 
following  manner:  Semi-monthly,  the  Association  pre- 
pared and  submitted  to  respondent  a  statement  of 
the  amounts  due  the  Association  from  each  employee. 
Respondent  thereupon  deducted  these  amoimts  from 
the  employees'  pay  checks  and  transmitted  the  total 
to  the  Association  (R.  381-383,  392-395). 

Nor  did  respondent  rely  entirely  upon  the  prestige 
thus  given  the  Association,  but  shortly  after  its  ap- 
pearance insured  the  Association's  financial  stability 
by  precipitately  granting  it  a  check-off  of  dues  (R. 
405-408,   982-984),'  traditionally  the   last   concession 


^  Respondent,  through  its  supervisors  and  officers  wlio  were 
members  of  the  Association  and  whose  dues  were  accordingly 
checked  off,  thereby  made  a  direct  financial  contribution  to  the 
Association. 


which  employers  have  been  willmg  to  make  in  their 
dealings  with  genuine  labor  organizations."  Resj^ond- 
ent  admittedly  made  no  effort  to  ascertain  whether 
the  Association  rei)resented  a  majority  of  the  em- 
ployees (R.  983-984). 

In  the  same  fashion,  about  June  1,  1941,  res]Jondent, 
without  determining  whether  tlie  A.ssociation  re])re- 
sented  a  majority,  executed  a  1-year  contract  provid- 
ing for  a  wage  increase  and,  in  effect,  granting  the 
Association  exclusive  recognition  (R.  352-354,  338- 
342,  984).^"  Shortly  before  the  1941  contract  was  to 
expire  respondent  executed  a  new  contract  foi*  a  term 
of  6  months  effective  June  1,  1942  (R.  318-324,  344- 
351,  355-357,  942-943,  974).  As  in  the  1941  negotia- 
tions, respondent  accepted  the  Association's  assurance 
that  it  represented  a  majority  of  the  emijloj-ees  (R. 
984).  In  marked  contrast  to  respondent's  unquestion- 
ing acceptance  of  the  Association  was  its  subsequent 
reaction  to  the  Union's  request  for  collective  bargain- 
ing rights.  Respondent  not  only  demanded  that  the 
Union  furnish  proof  to  substantiate  its  claim  of  a 
majority  (R.  1014),  but  raising  the  contract  with  the 


"  As  Robert  R.  R.  Brooks  declared  in  When  Labor  Organizes 
(1937)  at  pp.  13-19,  "the  average  employer's  opposition  to  the 
checkoff  is  even  more  intense  than  to  the  closed  shop."  See 
Virginia  Electric  d  Forcer  Co.  v.  N.  L.  R.  B.,  132  F.  (2d)  390, 
395  (C.  C.  A.  4)  ;  N.  L.  R.  B.  v.  J.  Greenehaum  Tanning  Co., 
110  F.  (2d)  984,  986  (C.  C.  A.  7),  cert,  denied  311  U.  S.  662. 

"^  Although  there  was  no  express  provision  for  recognition  in 
the  agreement,  the  wage  provision  .specifically  applied  to  all  of 
respondent's  employees  exce])t  the  truck  drivers  (R.  352-354), 
and  even  they  were  covered  bv  the  terms  of  the  renewal  contract 
(R.  357). 
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Association  as  a  bar,  declared  that  it  *' didn't  see  how 
[it]  could  recognize  two  representatives  at  the  same 
time"  [ihid.]. 

The  foregoing  summary  of  the  Board's  findings  of 
fact  amply  supports  the  Board's  conclusion  that  re- 
spondent dominated  and  interfered  with  the  forma- 
tion and  administration  of  the  Association  and  con- 
tributed material  support  to  it  in  violation  of  Section 
8  (1)  and  (2)  of  the  Act."  As  a  corollary  thereof  the 
contract  of  June  1,  1942,  executed  with  the  Associa- 
tion constitutes  an  illegal  interference  with  the  rights 
guaranteed  employees  in  Section  7  of  the  Act  in  viola- 
tion of  Section  8  (1).  National  Licorice  Co.  v.  AT. 
L.  R.  B.,  309  U.  S.  350,  364,  366;  cf.  N.  L.  R.  B.  v. 
Electric  Vacuum  Cleaner  Co.,  315  U.  S.  685,  695. 

Respondent  attempted  to  escape  the  plain  implica- 
tions of  its  illegal  course  of  conduct  by  contending 
at  the  hearing  and  before  the  Board  that  :  (1)  a  ma- 
jority of  the  employees  voted  at  an  Association  meet- 
ing in  1939  to   remain  within  the  Association;   and 


^^  E.  g.,  International  Association  of  Machinists  v.  N.  L.  R.  B.^ 
311  U.  S.  72,  76-79;  //.  ■/.  Heinz  Co.  v.  N.  L.  R.  B.,  311  U.  S.  514, 
517-519;  N.  L.  R.  B.  v.  Link-Belt  Co.,  311  U.  S.  584,  598-600; 
Virginia  Electric  &  Poioer  Co.  v.  N.  L.  R.  B.,  132  F.  (2d)  310,  395 
(C.  C.  A.  4),  aff'd  319  U.  S.  533;  N.  L.  R.  B.  v.  /.  G.  Bosivell  Co., 
136'  F.  (2d)  585,  593-594  (C.  C.  A.  9)  ;  N.  L.  R.  B.  v.  Pick 
Mfg.  Co.,  135  F.  (2d)  329,  331-332  (C.  C.  A.  7) ;  N.  L.  R.  B. 
V.  Gi^eenelaum  Tanning  Co..  110  F.  (2d)  984,  986  (C.  C.  A.  7), 
cert,  denied,  311  U.  S.  662;  N.  L.  R.  B.  v.  Wm.  Tehel  Bottling  Co., 
129  F.  (2d)  250,  252-253  (C.  C.  A.  8)  ;  West  Virginia  Glass  Spe- 
cialty Go.  V.  N.  L.  R.  B.,  134  F.  (2d)  551,  552  (C.  C.  A.  4),  cert, 
denied,  64  S.  Ct.  38. 
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(2)  there  was  no  actual  proof  of  the  effect  upon  the 
employees  of  respondent's  illegal  practices  (R.  280, 
683,  148-149,  pars.  4  and  7).  Respondent's  first  con- 
tention is  foreclosed  by  judicial  decision.  The  fact 
that  a  company  union  had  a  majority  of  the  em- 
ployees as  members  was  deemed  immaterial  to  the 
issue  of  domination  by  the  Supreme  Court  in  N.  L. 
R.  B.  V.  Newport  News  Shiphuilding  mid  Dry  Dock 
Co.,  308  U.  S.  241  at  248-250.  Accord:  Westing- 
Jiouse  Electric  &  Mfg.  Co.  v.  N.  L.  R.  B.,  312  U.  S. 
660,  aff 'g  112  F.  (2d)  657,  659,  661  (C.  C.  A.  2)  ;  N.  L. 
R.  B.  V.  Southern  Bell  Telephone  S  Telegraph  Co., 
319  U.  S.  50,  60;  N.  L.  R.  B.  v.  DeBardelehen,  135  F. 
(2d)  13,  17  (C.  C.  A.  5),  enforcing  44  N.  L.  R.  B. 
1234.  With  respect  to  respondent's  second  conten- 
tion, it  is  equally  well  established  that  '*if  the  words 
or  deeds  of  the  supervisory  employees,  taken  in  their 
setting,  were  reasonably  likely  to  have  restrained 
the  employees'  choice  and  if  the  employer  may  fairly 
be  said  to  have  been  responsible  for  them,  they  are 
a  x")roper  basis  for  the  conclusion  that  the  employer 
did  interfere."  N.  L.  R.  B.  v.  Link-Belt  Co.,  311 
U.  S.  584,  599;  Virginian  Railway  v.  System  Federa- 
tion, No.  40,  84  F.  (2d)  641,  644  (C.  C.  A.  4),  aff'd 
300  U.  S.  515 ;  N.  L.  R.  B.  v.  Automotive  Maintenance 
Machinery  Co.,  315  U.  S.  282,  rev'g  116  F.  (2d)  350, 
356  (C.  C.  A.  7)  ;  iV.  L.  R.  B.  v.  American  Manufactur- 
ing Company,  Inc.,  132  F.  (2d)  740,  742  (C.  C.  A. 
5),  cert,  denied  319  U.  S.  743;  N.  L.  R.  B.  v.  John 
Engelhorn  d  Sons,  134  F.  (2d)  553,  556-557  (C.  C.  A. 
3) ;  Rapid  Roller  Co.  v.  A^  L.  R.  B.,  126  F.  (2d)  452, 
457  (C.  C.  A.  7),  cert,  denied  317  U.  S.  650;  N.  L. 
R.  B.  V.   Trojan  Powder  Co.,  135  F.    (2d)   337,  339 
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(C.  C.  A.  3),  cert,  denied  64  S.  Ct.  76.  Cf.  N.  L.  B. 
B.  V.  Grower-Shipper  Vegetable  Ass'n,  122  F.  (2d) 
368, 376  (C.  C.  A.  9) ;  Stonewall  Cotton  Mills,  Inc.  v.  N. 
L.  R.  B.,  129  F.  (2d)  629,  631  (C.  C.  A.  5). 

B.  Respondent's  violations  of  Section  8  (3)  and  direct  violations  of  Section 

8  (1)  of  the  Act 

1.  Respondent's  discriminatory  discharge  of  all  18  of 
the  Pocatello  drivers 

About  the  middle  of  July  1941  respondent's  truck 
drivers  at  Pocatello,  dissatisfied  with  the  wage  scale 
which  respondent  had  promulgated  the  preceding 
(month  (see  p.  8,  supra;  R.  500-501,  511,  617-618), 
decided  to  establish  an  outside  union  (R.  500-501). 
Accordingly,  the  truck  drivers  requested  the  assistance 
of  the  Union  and  an  intensive  membership  drive  be- 
gan (R.  415-420),  which  by  the  end  of  October  resulted 
in  18  of  respondent's  19  drivers  stationed  at  Pocatello 
joining  the  Union  (R.  483,  501,  219,  239-258).  About 
November  1,  a  membership  meeting  was  held  and  a 
committee  appointed  to  institute  negotiations  with  re- 
spondent (Tr.  487-489).'^ 

In  the  meantime,  respondent  took  counter-steps  to 
block  the  Union.  Thus,  early  in  October,  Gilbert 
Moyle,  respondent's  general  manager  (R.  191-192), 
bluntly  warned  Loren  McBride,  a  Boise  driver  who 
was  transferring  to  Pocatello,  that  his  union  button 
would  do  him  no  good  at  Pocatello,  adding  that  if  the 


^^  Concurrently  with  the  Union's  campaign,  the  I.  A.  M,  began 
to  organize  respondent's  truck  mechanics  (R.  414—415).  It  was 
at  this  time  that  Leo  Archibald,  a  mechanic  at  Pocatello  whose 
discriminatory  discharge  is  hereinafter  discussed  (p.  22,  infra), 
joined  the  I.  A.  M. 
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Pocatello  drivers  joined  the  Union  he  would  **can 
every  one  of  them"  (R.  619-624,  1076-1078).  On  No- 
vember 13,  Superintendent  Kermit  Rice  approached 
James  Aycrs,  a  Pocatello  driver,  and,  declaring  that 
he  had  heard  that  the  drivers  had  joined  the  Union, 
inquired  as  to  the  purpose  of  their  unionization  (R. 
484-485)/'  The  next  day  the  Pocatello  drivers,  hav- 
ing affiliated  with  the  Union  despite  respondent's  open 
threat  to  ''can"  them,  were  discharged  en  masse 
(R.  652-653,  953);^ 

The  anti-union  purpose  underlying  respondent's 
mass  discharge  of  the  Pocatello  drivers  is  clearly 
revealed  by  its  overt  efforts  to  replace  them  with  non- 
union drivers.     On  November  15,  the  day  after  the 


"  In  Marcli  1940,  Rice,  while  interviewing  Arthur  Heckert,  an 
"extra-board"  (temporary)  driver,  inquired  whether  he  belonged 
to  a  union.  Upon  Heckert's  reply  in  the  negative,  Rice  rejoined 
"that  is  okeh,  Mr.  Moyle  is  strictly  against  union"  (R.  553-554, 
562-564). 

"At  the  time  of  the  dischar<ie  on  November  14,  the  following 
18  drivers  were  stationed  at  Pocatello  (R.  219)  :  James  Ayers, 
S.  R.  Burkholder,  K.  C.  Brower,  Guy  E.  Campbell,  E.  B.  Cornia, 
H.  L.  Davis,  Victor  Ellingford,  John  Evans,  Leonard  Fowler, 

A.  L.  Heckert,  Henry  Henricksen,  C.  E.  Hill,  A.  S.  Merrill, 
John  Ray,  Leland  Stanford,  P.  P.  Stanger,  R.  E.  Miller,  M.  D. 
Whitesides.  Although  K.  C.  Brower  was  not  a  Union  member 
(R.  493),  the  Board,  as  did  the  Trial  Examiner,  concluded 
(R.  53,  note  4,  122)  that  "because  of  [bis]  association  and  em- 
ployment with  the  other  drivers,  the  respondent  concluded  tluit 
he  too  was  a  Union  member  and  discharged  him  .  .  ."    iV.  L.  R. 

B.  V.  Lmk-BeU  Co.,  311  U.  S.  584,  589-590  (Novak) ;  N.  L.  R.  B. 
V.  Remington  Rand  Inc.,  94  F.  (2d)  862,  871  (C.  C.  A.  2) 
(McCoy).  R.  W.  Patterson,  whose  name  appears  on  the  list  of 
drivers  operating  out  of  Pocatello,  was  discharged  prior  to 
November  14  (R.  493,  986).  There  is  no  allegation  or  finding 
by  the  Board  that  his  discharge  was  discriminatory. 
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discharge,  General  Manager  Gilbert  Moyle  asked  Tre- 
vor Moss,  an  applicant  for  employment,  whether  he 
was  a  union  member  (R.  567-568).  Moss  replied  in 
the  negative,  whereupon  Moyle  advised  Moss,  *'We 
have  our  own  Union  *  *  *  here  in  the  company, 
which  the  employees  were  free  to  join  any  time  they 
wanted  to."  ''*  *  *  [respondent]  didn't  belong  to 
any  [outside]  union  and  didn't  intend  to"  (R.  568- 
569).  In  similar  fashion.  Secretary  Copening  in- 
quired of  another  applicant,  Merlm  Bowman,  whether 
he  belonged  to  a  union  (R.  572-574).  In  the  same 
vein  Superintendent  Rice  profanely  assured  one  of  the 
replacements  that  he  had  "a  job  as  long  as  [he]  went 
ahead  and  [did  his]  work  *  *  *  these  sons-of- 
bitches  are  never  going  to  drive  out  here  again"  (Tr. 
631-634).  Moreover,  respondent  diligently  attempted 
to  insulate  the  new  drivers  at  Pocatello  from  all  miion 
influences.  Thus,  when  District  Manager  Stiff  (R. 
212,  626,  957)  instructed  the  drivers  at  Baker,  Idaho 
(members  of  a  union,  see  p.  28,  infra),  in  January 
1942  that  they  were  to  be  transferred  to  Pocatello,  he 
warned  that  Gilbert  Moyle  had  advised  him  that  they 
were  not  to  discuss  union  affairs  or  associate  with  the 
Pocatello  drivers  ''in  that  capacity"  (R.  626-627). 
Stiff  explained  that  Moyle  had  experienced  ''trouble 
with  the  laborers  in  the  union  capacity"  and  did  not 
desire  a  repetition  of  that  experience  (R.  627-628). 

Respondent's  motive  in  discharging  the  drivers  at 
Pocatello  is  further  revealed  by  its  threat  to  repeat 
this  tactic  at  Boise  if  necessary.  On  November  16, 
2  days  after  the  mass  discharge  at  Pocatello,  W.  A. 

573361—44 3 
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Sheppard,  district  manager  of  respondent's  Boise 
office  (R.  468-469),  called  at  the  home  of  Roy  Wil- 
liams, a  nonunion  driver  at  Boise  (R.  467,  475),  and 
inquired  whether  two  of  his  fellow  drivers,  Ray  Pitt- 
man  and  Mervin  ZoUman,  were  members  of  a  imion 
(R.  472).  Williams  replied  that  he  had  no  knowledge 
concerning  their  union  affiliation  (R.  473)  and  re-" 
fused  Sheppard 's  urgent  request  to  secure  such  in- 
formation (ihid.).  Sheppard  thereupon  replied  that 
if  the  two'  drivers  in  question  had  joined  a  union  he 
would  ''use"  recent  accidents  in  which  they  had  been 
involved  ''as  an  excuse"  for  their  discharge  (ihid.). 
Further  proof  of  the  fact  that  respondent's  dis- 
charge of  the  Pocatello  drivers  was  dictated  by  its 
manifest  desire  to  wipe  out  the  focal  point  of  union- 
ization are  the  frank  statements  of  its  supervisory 
staff  in  explanation  of  the  discharges.  Thus,  about 
March  10,  1942,  Foreman  Rice  advised  R.  E.  Miller '' 
that  the  discharged  drivers  would  "be  working  now" 
if,  when  they  had  become  dissatisfied  with  their  wages, 
they  "had  come  to  tlic  office  instead  of  going  uptown" 
to  the  Union  (R.  605-606).  In  December  1941,  Hen- 
ninger  admitted  to  Evans,  one  of  the  discharged  driv- 
ers, that  since  he  knew  that  the  "fellows  belonged  to 
the  Union  a  long  time  before  [they]  were  fired"  (R. 
510)  J  i^erhaps  Evans  was  right  in  ascribing  the  dis- 

^^  R.  E.  Miller,  one  of  the  drivers  discharged  on  November  14, 
1941,  was  subsequently  rehired  as  a  driver  on  March  10,  1942,  by 
Foreman  Hennin<>er  because,  as  Hennin«»;er  testified,  an  important 
shipment  which  "had  to  get  *  *  *  delivered"  was  being  held 
up  because  "'there  wasn't  any  drivers  available"  (R.  919).  Hen- 
ninger  rehired  Miller  without  consulting  any  of  his  superiors 
(ihid.). 
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charge  of  the  Pocatello  drivers  to  their  Union 
affiliation. 

Despite  the  conclusive  proof  of  discrimination 
herein  set  forth,  respondent  contended  before  the 
Board  that  it  was  compelled  to  discharge  the  Poca- 
tello drivers  solely  because  of  the  cancellation  of  its 
accident  and  liability  insurance  policy  covering  its 
automotive  equipment  and  the  necessity  for  acquiring 
new  insurance.  The  Board,  viewing  the  mass  dis- 
charge against  the  above  antiunion  background,  and 
carefully  considering  the  facts  surrounding  the  can- 
cellation of  the  insurance  policy,  rejected  respondent's 
contention.  The  Board  held  that  "respondent  was 
opposed  to  the  unionization  of  the  Pocatello  drivers 
and  that  their  Union  membership  and  activities  were 
the  motivating  cause  of  their  discharge"  (R.  53). 
We  submit  that  a  l)rief  resume  of  the  facts  surround- 
ing the  cancellation  demonstrates  the  propriety  of 
the  Board's  holding. 

On  August  22,  1940,  the  automotive  equipment  of 
respondent  (passenger  cars,  light  and  heavy  gasoline 
trucks,  trailers  and  semitrailers,  R.  761,  1065)  as  well 
as  the  equipment  of  Idaho  and  Covey  (R.  758),  were 
insured  under  a  1-year  policy  issued  by  the  Firemen's 
Insurance  Company  of  Newark,  New  Jersey,  and  the 
Metropolitan  Casualty  Insurance  Company  of  New 
York,  both  of  which  are  hereinafter  referred  to  as 
the  insurance  company  (R.  642-643,  645-646,  743-744, 
754).  A  single  policy  was  issued  since  all  3  corpo- 
rations ''were  so  closely  interwoven"  (R.  722,  727). 
During  the  term  of  the  policy,  from  August  1940  to 
August  1941,  the  insurance  company  i^aid  out  claims 
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exceeding  100  percent  of  the  policy's  allotted  premimn 
(R.  722-723,  see  also  R.  106,  footnote  21).  Despite 
the  insurance  company's  reluctance  to  renew  the 
policy,  a  new  policy  was  issued  on  August  22,  1941 
(R.  722-725).  Respondent's  accident  record,  how- 
ever, showed  no  signs  of  inij)rovement.  Between  Au- 
gust 22,  and  November  5,  1941,  inclusive,  the  insur- 
ance company  paid  13  claims  arising  out  of  accidents 
involving  the  insured  equipment  (R.  674-678,  724-725, 
749-753,  786-793;  see  also  R.  107,  footnote  22). 
Finally,  on  November  8,  3  days  after  one  of  respond- 
ent's drivers,  Patterson,  was  involved  in  a  major 
accident, ^'^  the  insurance  company  advised  Gilbert 
Sheets,  respondent's  president  (R.  794-795),  that  it 
was  compelled  to  cancel  the  current  policy  because  of 
the  "frequency  of  collisions  and  resulting  damage 
claims"  (R.  795,  717).  On  November  10  the  insur- 
ance company  advised  Secretary  Copening  at  Poca- 
tello  that  the  cancellation  was  to  be  effective  November 

17  (R.  646-647,  747,  551-552).  On  November  13,  after 
a  conference  between  Vice-President  Henry  Moyle 
and  General  Manager  Gilbert  Moyle  at  Pocatello,  it 
was  decided  to  discharge  only  the  Pocatello  drivers 
(R.  649-651,  952-953,  1002-1003).     The  next  day  all 

18  of  the  Pocatello  drivers,  including  9  of  whom  had 
never  been  involved  in  an  accident,''  were  summarily 
discharged. 

^^'  Patterson,  who  was  forthwith  discharged  as  a  result  of  this 
accident,  was  not  alleged  to  have  been  discriminatorily  dis- 
charged ( R.  493,  986.     See  p.  12,  footnote  14,  supra ) . 

^~  The  discharged  drivers  who  had  never  had  accidents  were 
Ayers  (R.  481),  Brower,  Campbell,  Davis,  Heckert,  Hill,  Ray, 
Stanford,  and  Miller  (R.  509,  558,  602). 
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Upon  the  foregoing  recital  of  the  facts  it  is  plain, 
as  the  Board  found  (R.  49),  that  ''half  of  the  dis- 
charged drivers  *  *  *  did  not  contribute  to  the 
loss  ratio  or  accident  frequency."  Of  the  9  drivers  in- 
volved in  accidents  only  5  had  accidents  resulting  in 
claims  against  the  insurance  company  (See  footnote 
20.)  Moreover,  respondent  cannot  justify  its  inclusion 
of  9  efficient  and  careful  drivers  among  the  discharged 
drivers  by  claiming  as  it  did  before  the  Board,  that  the 
records  of  the  individual  drivers  were  not  before  the 
management  between  November  8,  the  date  it  was  noti- 
fied of  the  impending  cancellation,  and  November  14, 
the  date  of  the  discharge.  It  is  clear  from  the  record, 
as  the  Board  found  (R.  49),  that  the  employment 
records  of  the  individual  drivers  were  readily  available 
at  Pocatello  on  November  13  when  the  discharge  action 
was  decided  upon  (R.  650-652,  881-887,  974-975). 
Nor  is  respondent's  position  strengthened  by  assuming, 
as  it  urges,'^  that  the  discharges  were  decided  upon  at 


^^  The  evidence  of  respondent's  witnesses  is  conflicting  as  to 
where  and  when  respondent  determined  to  make  the  discharge. 
President  Sheets  and  Vice-President  Henry  Moyle  testified  that 
they  conferred  in  Salt  Lake  City  on  November  12  and  made  their 
decision  at  that  time  (R.  798-799,  1002).  On  the  other  hand, 
Secretary  Copening  testified  that  the  decision  to  discharge  the 
Pocatello  drivers  was  made  in  Pocatello  on  November  13  (R.  650- 
651).  Finally,  the  testimony  of  Gilbert  Moyle  concerning  the 
time  and  place  of  the  discharge  contained  several  inconsistencies. 
He  testified  on  direct  examination  that  Henry  Moyle  advised  him 
on  November  13  that  the  decision  to  discharge  the  employees  had 
already  been  made  at  Salt  Lake  City  (R.  953).  On  cross- 
examination  he  testified  that  the  decision  was  made  in  Pocatello 
(Tr.  1411).  Later  in  his  testimony  he  reverted  to  his  original 
position  (R.  979).  The  Board's  resolution  of  this  conflicting 
evidence  is,  of  course,  conclusive. 
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Salt  Lake  City  on  November  12,  since  the  accident 
records  of  respondent's  drivers  were  admittedly  avail- 
able there  (R.  796,  1019,  802,  808).  Respondent's 
further  contention  that  it  did  not  have  time  to  effect  a 
segregation  of  the  drivers  is  patently  spurious. 
Clearly,  respondent  had  an  adequate  opportunity  in  the 
six  days  between  November  8  and  14  to  check  the 
records  of  its  drivers. 

The  speciousness  of  respondent's  several  defenses  is 
further  laid  bare  by  its  argument  that  in  order  to 
acquire  new  insurance  it  was  compelled  to  view  the 
Pocatello  drivers  as  a  single  group.  The  answer  to 
this  contention  is,  as  the  Board  fomid  (R.  51),  that 
"it  is  unlikely  that  any  insurance  company  would 
have  required  the  respondent  to  discharge  drivers  with 
perfect  records  and  hire  new  ones  whose  ability  in 
handling  the  drivers'  equipment  had  not  been  tested. 
On  the  contrary,  it  would  seem  that  the  incentive  to 
the  insurance  company's  issuance  of  a  policy  would 
have  been  greater  if  respondent  had  discharged  only 
those  drivers  with  accident  records."  Respondent  in 
its  brief  before  the  Board  admitted  that  the  insurance 
company  did  not  suggest  the  discharge  of  the  Poca- 
tello drivers.  Nor,  in  light  of  the  surrounding  evi- 
dence, does  respondent  add  to  its  argument  by 
adverting  to  a  letter  dated  November  24,  1941,  ad- 
dressed to  respondent  from  a  local  insurance  broker, 
in  which  a  quotation  for  new  insurance  was  submitted 
because  respondent  had  discharged  ''all  drivers"  in 
its  employ  (R.  768-769).  H.  F.  Benson,  who  was 
responsible  for  the  letter,  explained  that  he  knew 
only    that    respondent    had    a    high    loss    ratio    and 
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that  the  accidents  were  generally  due  to  careless  driv- 
ing (R.  771).  He  added  that  he  was  not  advised  by 
respondent  that  half  of  the  drivers  stationed  at  Poca- 
tello  had  not  been  involved  in  accidents  (R.  771). 
Upon  this  posture  of  the  facts  it  is  clear  why  Benson 
made  no  distinction  between  respondent's  drivers  with 
accidents  and  those  without.'''  Moreover,  Benson  re- 
vealed that  he  submitted  a  bid  to  insure  respondent's 
equipment  upon  the  representation  that  the  ''drivers 
who  have  had  the  accidents  had  been  discharged" 
(R.  763).  Benson  further  testified  that  if  he  knew 
that  ''particular  drivers"  were  responsible  for  a  bad 
loss  ratio  he  would,  before  submitting  a  policy, 
demand  only  that  those  drivers  be  removed  (R.  770). 

As  a  matter  of  fact,  not  all  of  the  drivers  operat- 
ing equipment  covered  under  the  policy  were  dis- 
charged. Indeed,  respondent  utterly  failed  to  take 
action  with  respect  to  any  of  its  drivers  stationed 
outside  of  Pocatello,  although  several  of  them  ma- 
terially contributed  to  both  the  high  loss  ratio  and 
accident  frequency.  In  comparison  with  the  accident 
record  of  the  Pocatello  drivers,  9  of  whom  had  never 
been  involved  in  accidents,'"  7  of  the  drivers  stationed 


^^  Equally  unpersiiasive  is  the  testimony  of  Henry  Moyle  that 
on  November  17,  Watkins,  the  insurance  broker,  through  whom 
respondent  obtained  a  new  pohcy  on  that  date,  advised  that  he 
could  not  have  considered  issuing  a  policy  to  respondent  if  the 
drivers  had  not  been  discharged  (R.  1009).  It  is  clear  from  the 
record  that  Watkins,  like  Benson,  was  ignorant  of  the  true  state 
of  affairs  (R.  781-782). 

-°  Not  all  accidents  involving  respondent's  equipment  resulted 
in  claims  against  the  insurance  company  since  the  policy  limited 
payment  by  the  insurance  company  to  the  amount  of  "collision" 
damage  to  respondent's  equipment  in  excess  of  $100   (R.  746). 
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outside  of  Pocatello  liad  been  involved  in  accidents."^ 
Of  the  12  drivers  who  had  had  accidents  resulting 
in  claims  agamst  the  insurance  company,  7  were 
drivers  stationed  at  points  other  than  Pocatello.  (See 
footnotes  20  and  21.) 

In  sum:  It  is  clear  from  the  above  review  of  the 
facts  that  the  cancellation  of  the  insurance  policy 
did  not  provoke  the  discharge  of  the  Pocatello  drivers 
but  served  rather  as  a  shield  behind  -jvliich  petitioner 
carried  out  its  "manifested  desire  to  be  rid  of  em- 
ployees who  [became]  union  members.""  Bannen 
Grain  v.  A^  L.  R.  B.,  130  F.  (2d)  321,  329  (C.  C.  A.  8).^^ 

The  Pocatello  drivers  who  had  had  accidents  upon  wliicli  the 
insurance  company  paid  claims  and  the  amount  of  the  claim 
paid  in  each  case : 

Patterson    (R.    7r>0) .$625.00 

Elliugford    (R.    751,    789) 112.50 

Henricksen    (R.   755) 2.  2'JS.  53 

Whitesides    (R.  ¥51-752,  789) 2,094.10 

Cornia   (R.  755) 2,500.00 

-^Drivers  at  stations  other  than  Pocatello  who  had  had  acci- 
dents ui)on  which  the  insurance  company  paid  claims  and  the 
amount  oi  the  claim  [laid  in  each  case  were  : 

Pearson    (K.  074) $l,5i;).  00 

Douglas    (R.    787-789) 2,068.95 

White    (R.    750.    751-752) 779.04 

Zollmau    (R.   787) 90.35 

Crawshaw    (R.   750) 26.45 

Walker    (R.   792) 25.10 

Conrad  (R.  786) 7.00 

See  also  p.  14,  supra. 

-^  See  discussion  of  discriminatory  discharges  of  Archibald  and 
Douglas  at  pp.  22-27  and  27-29,  infra. 

-^See  also  .V.  L.  R.  B.  v.  Pohon  Logging  Co.,  136  F.  (2d)  314 
(C.  C.  A.  9) ;  N.  L.  R.  B.  v.  •/.  G.  Boswell,  136  F.(2d)  585,  592 
(C.  C.  A.  9)  ;  A'.  L.  R.  B.  x.  Condenser  Corp.,  128  F.  (2d)  ()7,  76 
(C.  C.  A.  3) ;  N.  L.  R.  B.  v.  Algoma  Xct  Co.,  124  F.  (2d)  730,  732 
(CCA.  7). 
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''The  explanation  of  the  discharge  offered  by  re- 
spondent did  not  stand  up  under  scrutiny.  This 
fact  in  itself  strengthens  the  inference  drawn  by  the 
Board  from  the  other  facts  in  the  case."  N.  L.  R.  B. 
V.  Abhott  Worsted  Mills,  127  F.  (2d)  438,  440  (C.  C. 
A.  1),  that  respondent  discharged  the  Pocatello  driv- 
ers because  they  persisted,  despite  respondent's  open 
antagonism,  in  affiliating  with  the  Union  and  par- 
ticipating in  Union  activities.  See  Boswell  case,  supra, 
at  p.  595 ;  .V.  L.  R.  B.  v.  Condenser  Corp.,  128  F.  (2d) 
67,  75  (C.  C.  A.  3)  ;  Nortli  Carolina  FinisJiing  Co. 
V.  N.  L.  R.  B.,  133  F.  (2d)  714,  718  (C.  C.  A.  4), 
cert,  denied  64  S.  Ct.  39;  Hickory  Chair  Mfg.  Co.  v. 
N.  L.  R.  B.,  131  F.  (2d)  849,  850  (C.  C.  A.  4); 
Firth  Carpet  Co.  v.  N.  L.  R.  B.,  129  F.  (2d)  633, 
635  (C.  C.  A.  2). 

It  is  equally  clear  from  the  above  summary  of  the 
facts  that  respondent,  aside  from  the  discriminatory 
character  of  the  discharges  in  violation  of  Section  8 
(3)  and  (1),  independently  interfered  with,  restrained, 
and  coerced  its  employees  in  violation  of  Section  8  (1). 
Respondent's  conduct  featuring  threats  of  discharge, 
grilling  of  employees  with  respect  to  their  union  affil- 
iation and  attempts  to  insulate  them  from  Union  in- 
fluences repeatedly  has  been  recognized  as  violative 
of  Section  8  (1).  E.  g.  N.  L.  R.  B.  v.  Bradford  Dye- 
ing Association,  310  U.  S.  318,  325,  327;  E.  J.  Heins. 
Co.  V.  N.  L.  R.  B.,  311  U.  S.  514,  518;  N.  L.  R.  B.  v.; 
Hearst,  102  F.  (2d)  658  (C.  C.  A.  9) ;  N.  L.  R.  B.  v. 
Schaefer-Hitchcock  Co.,  131  F.  (2d)  1004,  1007-1008 
(C.  C.  A.  9)  ;  N.  L.  R.  B.  v.  Pacific  Gas  d  Electric  Co., 
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118  F.  (2d)  780,  788  (C.  C.  A.  9)  ;  N,  L.  R.  B.  v.  Sun- 
shme  Mining  Co.,  110  F.  (2d)  780,  786  (C.  C.  A.  9), 
cert,  denied  312  U.  S.  678;  N.  L.  R.  B.  v.  Rock  Hill 
Printing  and  Finishing  Co.,  131  F.  (2d)  171  (C.  C. 
A.  4) ;  A^  L.  R.  B.  v.  Cities  Service  Oil  Co.,  129  F. 
(2d)  933,  934  (C.  C.  A.  2).  Nor  does  the  First 
Amendment  afford  a  shield  for  respondent's  conduct. 
The  right  of  free  speech  does  not  inchide  the  right  to 
coerce  employees;  employees  are  protected  from  such 
coercion  when  manifested  in  words^  oral  or  written. 
N.  L.  R.  B.  V.  Virginia  Electric  <&  Power  Co.,  314 
U.  S.  469,  477-478;  N.  L.  R.  B.  v.  Schaefer-Hitchcock 
Co.,  131  F.  (2d)  1004,  1007  (C.  C.  A.  9) ;  N.  L.  R.  B. 
V.  New  Era  Die  Co.,  118  F.  (2d)  500,  505  (C.  C.  A.  3)  ; 
N.  L.  R.  B.  V.  Chicago  Apparatus  Co.,  116  F.  (2d) 
753,  756-757  (C.  C.  A.  7)  ;  Valley  Mould  d  Iron  Corp. 
V.  N.  L.  R.  B.,  116  F.  (2d)  760,  766  (C.  C.  A.  7)  ; 
N.  L.  R.  B.  V.  Federhush  Co.,  121  F.  (2d)  954,  '957 
(C.  C.  A.  2). 

2.  Respondent's     discriminatory     discharge     of    Leo 

Archibald 

Archibald  was  employed  by  respondent  as  a  truck 
mechanic  and  welder  at  Pocatello  from  January  1941 
to  November  14,  1941,  on  which  date  he  and  the  Poca- 
tello drivers  were  discharged  (R.  219,  412-413,  421). 
During  the  period  of  his  employment  Archibald's 
wages  were  increased  from  50  to  60  cents  per  hour 
(R.  658). 

At  the  time  of  his  discharge,  Archibald  was  one 
of  the  outstanding  Union  proponents.     Although,  as  a 
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mechanic,  be  was  ineligible  for  membership  in  the 
Union,  be  occupied  a  leading  role  in  the  drivers'  or- 
ganizational campaign  which  culminated  in  their  de- 
cision to  affiliate  with  the  Union  (R.  415-416).  In 
fact,  Archibald  arranged  for  the  Union  organizer  to 
address  the  drivers  (R.  417)."  After  the  drivers' 
affiliation  with  the  Union  be  continued  to  participate 
in  their  union  activities,  soliciting  memberships  and 
collecting-  initiation  fees  and  dues  in  the  plant  outside 
working  hours,  and  attending  several  Union  meetings 
(R.  418-420,  564,  596-597,  684,  685-687,  690).  In  view 
of  the  widespread  character  of  Archibald's  activities, 
many  of  which  took  place  in  the  plant,  and  the  sraall- 
ness  of  the  plant,  the  Board  properly  inferred  (R.  54, 
99)  that  respondent  had  full  knowledge  of  Archibald's 
Union  activities.  N.  L.  li.  B.  v.  Ahhoft  Worsted  Mills, 
127  F.  (2d)  438,  439  (C.  C.  A.  1)." 

On  November  14,  Archibald,  after  reporting  for 
work,  was  peremptorily  discharged  without  prior  no- 
tice or  warning  (R.  421).  Respondent  set  forth  as  the 
ground  for  the  discharge  Archibald's  frequent  absence 
from  work  (R.  421,  423).  During  the  hearing  re- 
spondent sought  to  substantiate  this  assertion  by  point- 
ing out  that  he  was  absent  from  work  37  days,  in- 
cluding 25  Sundays,  during  the  10-month  tenure  of  his 


^*  In  the  latter  part  of  October  or  early  part  of  November  1941, 
Archibald  joined  the  International  Association  of  Machinists, 
Local  198,  which  was  then  organizing  respondent's  mechanics 
(E.  414,418,  432). 

^^Significantly,  Kermit  Rice,  Archibald's  foreman  (R.  331), 
inquired  of  him  concerning  the  Union  affiliation  of  the  Pocatello 
drivers  (R.  450). 
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employment  (R.  657).  The  record,  however,  discloses 
that  respondent's  mechanics  did  not  have  fixed  hours  of 
work,  being  subject  to  call  at  any  hour  of  the  day  or 
night,  including  Sundays  and  holidays  (R.  427,  851- 
852,  874-875),  and  that  it  was  customary,  insofar  as 
possible,  for  mechanics  to  have  every  other  Sunday  off 
(II.  427,  852).  Further,  it  was  the  accepted  procedure 
for  mechanics  who  normally  worked  more  than  40 
hours  a  week  as  Archibald  did  (R.  427-430),^^  to 
'Hay  ofe"  an  "extra  day"  (R.  852-853).  This 
''extra  day"  could  be  taken  at  any  time,  either  in 
the  middle  of  the  week  or  in  combination  with  a  free 
Sunday  (ibid.).  In  either  case  it  was  unnecessary  to 
secure  respondent's  permission  beforehand  (uL). 

A  comparison  of  Archibald's  work  record  with 
those  of  his  fellow  mechanics  establishes  that  he  ab- 
sented himself  from  work  no  more  frequently  than 
they.  Illustrative  of  this  fact  are  the  respective 
records  of  Mechanics  Boyer  and  Thomas:  Boyer  was 
absent  16  days,  including  9  Sundays,  over  a  3-month 
employment  period  between  June  1  and  August  23, 
1941,  and  Thomas  was  ''off"  8  days,  including  5 
Sundays,  between  September  3  and  November  13  (R. 
1071,  1072).  Upon  all  these  facts  the  Board  properly 
rejected  (R.  54)  respondent's  contention  that  Archi- 
bald's discharge  was  based  on  his  absences  during  his 
10-month  period  of  employment. 


2*^  Archibald  worked  an  average  of  9  to  9i/2  hours  per  day,  7 
days  a  week,  during  the  entire  period  of  his  employment  (R. 
427-430,438-440). 
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Equally  unavailing  as  a  justification  for  Archibald's 
discharge  is  respondent's  reference  during  the  hear- 
ing to  an  incident  that  had  occurred  the  preceding 
June,  more  than  5  months  before  the  discharge.  On 
that  occasion,  Archibald,  while  welding  a  gasoline 
tank,  burned  a  small  hole  in  the  tank  (R.  442-444, 
451-452).  Patently,  as  the  Board  found  (R.  53-54), 
this  "minor  dereliction,"  antedating  the  discharge  by 
more  than  5  months,  ''was  not  the  motivating  cause 
for  the  discharge. ' ' "'  Nor  can  respondent  point  to 
Archibald's  admitted  slowness  on  an  occasion  some 
8  or  9  months  before  the  discharge  (R.  426-427)  as  a 
basis  for  its  action.  The  Board  credited  Archibald's 
testimony  that  since  that  time  he  had  not  been 
reprimanded  on  this  account  (R.  426,  442). 

Highlighting  the  discriminatory  character  of  re- 
spondent's discharge  of  Archibald  is  the  fact  that 
Archibald,  who  was  active  in  organizing  the  truck 
drivers  at  Pocatello,  was  discharged  the  very  day 
that  their  employment  was  terminated.  Respondent 
sought  to  avoid  the  implications  arising  out  of  their 
simultaneous  discharge  by  attempting  to  show  that 
the  decision  to  discharge  Archibald  was  made  prior 
to  November  14,  but  not  later  than  November  10,  the 


-'  Further  attempting  to  justify  its  discharge  of  Archibald,  re- 
spondent sought  to  show  that  several  times  he  appeared  at  work 
intoxicated.  The  Board,  carefully  detailing  the  evidence  (R.  98- 
105) ,  rejected  respondent's  inconsistent  and  varying  testimony  and 
accepted  Archibald's  denial  of  the  charge  (R.  421,  444,  445,  466). 
It  would  serve  no  useful  purpose  at  this  time  to  repeat  the  testi- 
mony set  forth  in  the  Board's  decision. 
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date  of  his  last  alleged  "dereliction."'"  That  "this 
position  is  untenable,"  as  the  Board  found  (R.  54-55), 
is  demonstrated  not  only  by  the  many  inconsistencies 
in  the  testimony  of  respondent's  witnesses  as  to  when 
Archibald's  discharge  was  determined,  but  by  the 
absence  of  a  consistent  explanation  as  to  why  re- 
spondent selected  November  14.  Foreman  Rice  first 
testified  that  he  had  to  wait  until  they  "caught  up" 
with  their  work  (R.  877,  879).  On  the  other  hand, 
Sub- foreman  Brown,  as  well  as  Rice  himself,  ad- 
mitted that  their  mechanics  were  as  busy  as  ever  at 
the  time  of  Archibald's  discharge  (R.  897,  846,  849). 
Rice  later  shifted  his  testimony  stating  that  he  was 
compelled  to  wait  until  he  found  another  mechanic 
(R.  877-878).  The  falsity  of  this  latter  assertion 
is  clear;  it  is  not  only  undispvited  that  mechanics 
were  available  between  November  10  and  14,  but 
that  respondent  waited  mitil  November  20,  6  days 
after  the  discharge,  before  replacing  Archibald  (R. 
878). 

In  conclusion,  it  is  plain  that  Archibald,  a  prime 
mover  in  the  drivers'  organizational  campaign,  was 
summarily  discharged  the  same  day  as  the  drivers 
whom  he  was  instrumental  in  organizing.  In  the  light 
of  respondent's  pattern  of  anti-unionism,  coupled  with 


^^  See  footnote  27,  supra.  Foreman  Rice  testified  that  on  No- 
veml)er  10  lie  reprimanded  Archibald  for  appearing  at  work  with 
a  so-called  "belly  ache,"  which,  in  Kice's  opinion,  was  caused  by 
drinking  (R.  871,  879).  The  Board,  carefully  reviewing  the  testi- 
mony, credited  Archibald's  denial  that  he  had  been  drinking  or 
tliat  he  luid  been  reprimanded  (R.  54-55). 
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its  inability  to  advance  a  credible  explanation  for  his 
discharge,  the  Board  was  entitled  to  conclude  (R. 
104)  that  the  real  reason  for  his  discharge  was  re- 
spondent's desire  to  eliminate  all  of  the  Union's 
supporters. 

3.  The   discriminatory  discharge  of   Wayne  Douglas 

Douglas  was  first  employed  by  respondent  in  Janu- 
ary 1940,  as  a  truck  driver,  and  stationed  at  Baker, 
Oregon  (R.  535-536).  In  September  1941  he  was 
transferred  to  Pocatello  (R.  537-538),  where,  on 
September  29,  he  joined  the  Union  (R.  538-539,  586, 
244).  Shortly  thereafter  he  was  retransf erred  to 
Baker  (R.  539),  where  he  was  working  at  the  time  of 
his  discharge  on  November  20,  1941  (R.  542).  On 
that  date  he  was  peremptorily  discharged  by  Bert 
Stiff's  secretary,'^  Mrs.  Stiff,  who  instructed  Douglas 
''not  to  pull  any  more  trips,  and  not  to  ask  any 
questions"  (R.  543). 

Respondent  contended  before  the  Board  that  Doug- 
las was  discharged  because  of  an  accident  in  which  he 
was  involved  at  Weiser,  Idaho,  on  October  16,  5  weeks 
before  the  discharge  (R.  787-789,  540-541).  This  con- 
tention is  directly  refuted  by  the  record.  In  the 
first  place,  on  October  29,  as  soon  as  the  truck  in- 
volved in  that  accident  was  repaired  and  put  back 
into  service,  Douglas  resumed  work,  driving  continu- 
ously until  his  discharge  (R.  540-543,  861).    As  the 


2®  The  operations  at  Baker  were  under  the  supervision  of  StiflF 
(R.  216,  536,  626,  861,  957). 
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Board  properly  found  (R.  55-56),  had  respondent  dis- 
charged Douglas  because  of  the  Weiser  accident  it 
would  not  have  delayed  5  weeks  before  acting.  More- 
over, at  the  time  of  Douglas'  discharge  by  Mrs.  Stiff, 
no  reference  was  made  to  the  Weiser  accident.  In 
fact,  when  Douglas  went  to  Pocatello  a  day  or  two 
after  the  discharge,  and  asked  General  Manager  Gil- 
bert Moyle  and  Secretary  Coj^ening  for  an  explana- 
tion, he  was  told  that  '4ie  was  fired  for  the  same 
reason  as  the  rest  of  the  drivers  were,  on  account  of 
the  insurance  was  cancelled"  (R.  543,  545-547). 

It  is  plain  from  the  above  summaiy  of  the  Board's 
findings  of  fact  that  the  Weiser  accident  to  which 
Douglas'  discharge  was  belatedly  attributed  was 
resurrected  to  serve  as  an  "excuse"  for  ousting  a 
Union  member  [N.  L.  R.  B.  v.  Blanton  Co.,  121  F. 
(2d)  564,  570  (C.  C.  A.  8)],  especially  since  "[it  was] 
not  mentioned  as  such  at  the  time  of  discharge" 
{Hamilton  Brown  Shoe  Co.  v.  N.  L.  R.  B.,  104  F.  (2d) 
49,  53  (C.  C.  A.  8).  See  also  N.  L.  R.  B.  v.  Tovrea 
Packing  Co.,  Ill  F.  (2d)  626,  629  (C.  C.  A.  9),  cert, 
denied  311  U.  S.  668;  A^  L.  R.  B.  v.  National  Casket 
Co.,  107  F.  (2d)  992,  997-998  (C.  C.  A.  2). 

Respondent,  attempting  to  avoid  the  consequences 
of  its  discriminatory  action,  argued  that  since  five 
other  drivers  who  belonged  to  a  Teamster's  local 
other  than  the  charging  union,  continued  in  respond- 
ent's employment  at  Baker  (R.  543-544),  tlie  Board 
was  foi'eclosed  from  finding  a  violation  of  Section  8 
(3)  with  respect  to  Douglas.     Respondent's  argument 
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misconceives  the  basis  of  the  Board's  decision;  the 
Board  found  (R.  56-57)  that  Douglas  was  selected 
for  discharge  because  he  was  identified  by  respondent 
with  a  particular  union,  "the  Pocatello  group."  The 
Circuit  Courts  of  Appeals,  rejecting  similar  conten- 
tions, have  repeatedly  held  that  an  inference  of  dis- 
crimination is  not  necessarily  rebutted  by  a  showing 
that  the  employer  has  not  discriminated  against  other 
union  members.  N.  L.  R.  B.  v.  Superior  Tanning  Co., 
117  F.  (2d)  881,  889  (C.  C.  A.  7),  cert,  denied 
313  U.  S.  559;  N.  L.  R.  B.  v.  Luxuray,  Inc.,  123 
F.  (2d)  106,  108-109  (C.  C.  A.  2)  ;  cf.  N.  L.  R.  B.  v. 
Aladdin  Industries,  125  F,  (2d)  377,  384-386  (C.  C. 
A.  7),  cert,  denied  316  U.  S.  706. 

Point  II 
The  Board's  order  is  valid 

The  Board's  order  (R.  61-65)  is  in  the  usual  form 
upon  the  findings  made.  In  addition  to  the  normal 
cease  and  desist  provisions,  it  requires  respondent  to 
withdraw  recognition  from  and  disestablish  the  Asso- 
ciation, to  cease  giving  effect  to  the  contract  of  June 
1,  1942,  \\T.th  the  Association,  to  reinstate  with  back 
pay  all  of  the  employees  listed  in  Appendix  "B,"'" 

^''The  Board  found  that  drivers  Cornia,  Henricksen,  Merrill,. 
Douglas,  and  Whitesides  were  discriminatorily  discharged  (R. 
59-60).  Since  they  had  been  involved  in  serious  accidents  (see  p. 
20,  supra)  ^  however,  the  Board  (R.  60),  exercising  its  adminis- 
trative discretion  as  to  the  proper  means  of  effectuating  the  pur- 
poses of  the  Act,  did  Jiol  require  their  reinstatement  nor  award 
them  back  pay. 
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and  to  award  back  pay  to  R.  E.  Miller  for  the  period 
during  which  he  suffered  discrimination  (R.  64).  As 
previously  noted  (p.  14,  footnote  15  supra),  Miller, 
subsequent  to  his  discriminatory  discharge,  was  rein- 
stated as  a  truck  driver. 

No  proper  issue  is  raised  by  respondent's  contention 
(R.  895-896)  that  the  Board  was  precluded  from 
directing  the  reinstatement  of  4  of  the  discharged 
drivers'"'  since  they  were  ''extra  board"  (temporary) 
drivers  who  would,  absent  discrimination,  nevertheless 
have  been  discharged  that  same  winter.  The  Board's 
order  merely  requires  the  reinstatement  of  the  em- 
ployees discriminated  against  to  their  former  or  sub- 
stantially equivalent  positions  in  the  event  that  such 
positions  are  available,  and  awards  back  pay  only  for 
those  periods  during  which  they  would  have  worked, 
absent  discrimination.  Cf.  A^.  L.  R.  B.  v.  Nelson  Mfg. 
Co.,  120  F.  (2d)  444,  446  (C.  C.  A.  8) ;  N.  L.  R.  B.  v. 
Planters  Mfg.  Co.,  106  F.  (2d)  524  (C.  C.  A.  4)  j 
N.  L.  R.  B.  V.  Wilson  Line,  122  F.  (2d)  809,  813-814 
(C.  C.  A.  3).  But  in  any  event,  as  the  Board  found 
(R.  59),  respondent's  contention  is  not  borne  out  by 
the  instant  record.  It  is  undisputed  that  by  November 
20,  within  6  days  of  the  discharge  of  the  18  Pocatello 
drivers,  including  the  4  in  question,  all  the  drivers 
were  replaced  (R.  901),  and  that  from  that  date  to 
March  28,  1942,  the  number  of  drivers  employed  at 
Pocatello  averaged  19  (R.  220-221). 


*^  Guy    Campbell,    Howard    Davis,    John    Roy,    and    Leland 
Stanford. 
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Equally  without  merit  is  respondent's  further  objec- 
tion to  the  order  of  reinstatement  based  upon  its  offer 
to  reinstate  several  of  the  drivers  to  employment  as 
loaders  on  the  loading  dock  (R.  909-917).''  It  is  clear 
from  the  record  (R.  902)  that,  wholly  aside  from  the 
disparity  in  earnings  between  the  two  types  of  employ- 
ment,^^ the  nature  of  the  duties  and  the  skill  required 
in  each  are  materially  different.  Accordingly,  the 
Board  properly  concluded  that  respondent's  offer  did 
not  constitute  an  offer  of  substantially  equivalent  em- 
ployment (R.  58-59).  See  Polish  National  Alliance  v. 
N.  L.  R.  B.,  136  F.  (2d)  175  (C.  C.  A.  7),  certiorari 
denied  with  respect  to  this  point  64  S.  Ct.  60;  cf. 
N.  L.  R.  B.  V.  Carlisle  Lumher  Co,,  99  F.  (2d)  533,  539 
(C.  C.  A.  9),  cert,  denied  306  U.  S.  646;  Mooresville 
Cotton  Mills  V.  N.  L.  R.  B.,  110  F.  (2d)  179,  180-181 
(CCA.  4). 

CONCLUSION 

It  is  respectfully  submitted  that  the  Board's  findings 
are  supported  by  substantial  evidence,  that  its  order  is 
valid  and  proper,  and  that  a  decree  should  issue  en- 

^2  Of  the  drivers  ordered  reinstated  by  the  Board,  only  one,  K.  C. 
Brower,  accepted  respondent's  offer  of  emploj'ment  as  a  dock- 
loader,  which  job  he  held  from  about  December  18,  1941,  until  he 
left  respondent's  employment  in  February  1942   (R.  914-915). 

^^  The  Board  found  (R.  58,  footnote  11)  that,  assuming  the 
testimony  of  respondent's  witness,  Foreman  Henninger,  to  be 
correct,  a  dockloader  would  earn  about  $158.60  per  month,  as  com- 
pared with  $175  per  month  then  beinfr  paid  to  respondent's  drivers 
(R.  902). 
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forcing  said  order  in  full  as  prayed  in  the  Board's 
petition  for  enforcement. 

Alvin  J.  Rockwell, 

General  Counsel, 
Howard  Lichtenstein, 

Assistant  General  Counsel, 
WnxiAM  J.  Isaacson, 

ISADORE  GrEENBERG, 

Attorneys, 
National  Labor  Relations  Board. 
February  1944. 


APPENDIX  A 

The  pertinent  provisions  of  the  National  Labor  Re- 
lations Act  (Act  of  July  5,  1935,  c.  372,  49  Stat.  449; 
29  U.  S.  C,  Supp.  v..  Sec.  151  et  seq.)  are  as  follows: 

Sec.  2  (2).  The  term  "employer"  includes 
any  person  acting  in  the  interest  of  an  em- 
ployer, directly  or  indirectly,     *     *     *. 

Sec.  7.  Employees  shall  have  the  right  to 
self -organization,  to  form,  join,  or  assist  labor 
organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to 
engage  in  concerted  activities,  for  the  purpose 
of  collective  bargaining  or  other  mutual  aid  or 
protection. 

Sec.  8.  It  shall  be  an  unfair  labor  practice 
for  an  employer — 

(1)  To  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
in  Section  7. 

(2)  To  dommate  or  interfere  with  the  for- 
mation or  administration  of  any  labor  organiza- 
tion or  contribute  financial  or  other  support  to 
it:     *     *     * 

(3)  By  discrimination  in  regard  to  hire  or 
tenure  of  employment  or  any  term  or  condition 
of  employment  to  encourage  or  discourage 
membership  in  any  labor  organization.    *    *    * 

(38) 
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No.  10583 


NATIONAL  LABOR  RELATIONS  BOARD. 

Petitioner, 

vs. 

IDAHO  REFINING  COMPANY. 
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On  Petition  for  Enforcement  of  an  Order  of  the 
National  Labor  Relations  Board 


Brief  for  Respondent 
Idaho  Refining  Company 


STATEMENT  OF  THE  CASE 
The  Idaho  Refining  Company  i  hereinafter  called  the 
Respondent)  presents  herewith  a  statement  of  its  case  because 
it  is  thought  advisable,  for  a  clearer  understanding  of  its 
position  hereinafter  stated,  to  present  to  the  Court  the  defenses 
which  it  asserts. 

The  Respondent  is  a  corporation  organized  under  the  laws 
of  Nevada  with  its  principal  place  of  business  in  Pocatello. 
Idaho.  It  is  engaged  in  refining,  transporting  and  distributing 
petroleum  and  petroleum  products.  Its  refinery  is  located  at 
Pocatello.  Idaho.  From  tliis  point  refined  products  are  trans- 


ported  to  various  points  of  use.  Transportation  of  its  oils  and 
gasoline  has  been  principally  by  trucks  and  transports.  For 
this  purpose  it  has  had  in  its  employ  in  the  last  few  years  from 
fifteen  to  twenty  truck  drivers. 

There  has  also  been  established  by  the  Respondent  a 
machine  shop  wherein  its  trucks  and  motor  vehicles  have 
been  repaired.  In  this  machine  shop  four  men  were  engaged 
in  the  year  1941.  One  of  them  was  Leo  Archibald,  who  was 
discharged  when  his  work  became  unsatisfactory. 

In  addition  to  the  employees  above  referred  to,  the 
Respondent  engaged  others  in  various  capacities  and  for 
various  types  of  work,  aggregating  approximately  ninety 
employees. 

The  Respondent  also  owned  a  distributing  company, 
called  Covey  Gas  ^  Oil  Company  of  Idaho.  It  also  had  busi- 
ness relations  with  the  Idaho  Gas  ^  Oil  Company,  an  inde- 
pendent corporation  (R.215-16).  The  activities  of  these 
two  latter  companies  were  devoted  largely  to  the  sale  of  the 
products  refined  by  the  Respondent. 

In  the  Fall  of  1938,  shortly  after  the  Respondent  com- 
menced business,  its  employees  organized  the  Idaho  Refining 
Company  Employees'  Benefit  Association  (hereinafter  called 
the  Association) .  The  Respondent  had  nothing  to  do  with 
the  organizing  of  this  Association  (R.264).  Its  objective 
was  to  afford  financial  benefits  in  times  of  need  to  members 
of  the  Association  (R.266).  Some  time  later  the  articles  and 
by-laws  were  amended  by  changing  the  name  to  include  the 
words,    'and  Labor"    (R.  270,  317). 


The  Respondent  carried  insurance  coverage  on  its  motor 
equipment  with  the  Firemen's  Insurance  Company  of  New 
Jersey  and  the  Metropolitan  Casualty  Company  of  New  York. 
The  accident  record  of  the  truck  drivers  became  alarming. 
On  November  10,  1941,  the  Respondent  was  advised  by  its 
insurance  carriers  that  due  to  the  high  loss  ratio  the  policy  of 
insurance  would  be  cancelled  effective  November  17,  1941 
(R.551).  The  management  of  the  Respondent  knew  of  no 
way  to  secure  other  insurance  than  to  discharge  the  truck 
drivers  and  employ  new  ones.  This  was  done  and  new  insur- 
ance was  obtained  (R.  1009).  Leo  Archibald,  who  had  been 
employed  for  several  months,  had  been  guilty  of  drunkenness 
and  inefficiency  in  his  work  and  was  discharged  at  the  same 
time  (R.865-875) .  After  the  discharge  of  Leo  Archibald  and 
the  truck  drivers  certain  individuals,  claiming  to  represent  the 
Teamsters,  Chauffeurs,  Warehousemen  and  Helpers  Local 
No.  983  A.  F.  L.,  interviewed  the  officers  of  the  Respondent 
with  reference  to  collective  bargaining  for  its  employees. 

In  June  1942  a  consolidated  complaint  was  filed  by  the 
Board  which  charged  that  the  Respondent  had  dominated 
and  interfered  with  the  formation  and  administrations  of 
the  Idaho  Refining  Benefit  and  Labor  Association  and  had 
restrained  and  coerced  its  employees  in  the  exercise  of  their 
right  of  self  organization  and  had  discharged  the  Truck 
Drivers  and  Leo  Archibald  for  Union  activities  and  had 
refused  to  bargain  collectively  with  the  Teamsters'  Union. 

Respondent  denied  the  charges.  It  recognized  the  Idaho 
Refining  Company  Benefit  and  Labor  Association  as  a  labor 
organization  within  the  meaning  of  Section  2,  subdivision  5 


of  the  Act  and  asserts  that  it  has  dealt  honorably  with  this 
Association  and  that  it  had  no  part  in  its  organization  and 
has  at  no  time  interfered  with  its  operation  or  dominated  or 
in  anywise  coerced  any  of  its  employees  or  interfered  with 
any  of  their  rights  in  any  labor  practice.  It  admits  that  it 
discharged  Leo  Archibald,  but  alleges  that  his  discharge  was 
for  inexcusable  conduct  connected  with  his  work  and  not 
for  Union  activities.  It  admits  that  it  discharged  certain  truck 
drivers  operating  large  transports  from  the  Pocatello  plant 
to  points  of  distribution  and  engaged  new  truck  drivers, 
and  alleges  that  it  did  so  because  its  insurance  on  the  said 
automotive  equipment  had  been  cancelled  by  the  insurance 
carriers  due  to  numerous  accidents  sustained  by  the  drivers 
and  a  high  loss  ratio  and  that  this  was  the  only  apparent  way 
to  secure  new  insurance  coverage,  and  that  said  discharge 
was  not  because  of  Union  activities  of  said  drivers  and  had 
no  connection  therewith.  It  has  always  been  ready  and  will- 
ing to  bargain  collectively  with  any  appropriate  unit  lawfully 
representing  its  employees  and  has  at  no  time  refused  to  bar- 
gain with  any  duly  authorized  Labor  representatives.  Other 
affirmative  defenses  will  be  referred  to  in  the  argument  to 
follow. 

The  cause  was  tried  before  an  Examiner  in  August, 
1941  ,who  reported  against  the  Respondent  on  all  issues. 
The  Board  refused  to  adopt  all  of  the  Examiner's  findings 
and,  by  a  divided  opinion,  asserted  that  it  found  violations 
of  the  Act  with  respect  to  the  Association  and  that  the  truck 
drivers  and  Leo  Archibald  had  been  discriminatorily  dis- 
charged,   but;   that   Respondent   had   not    refused   to   bargain 


collectively  as  charged  in  the  complaint  (R.  57,  65).  By  its 
order  the  Board  directed  the  dis-establishment  of  the  Asso- 
ciation with  various  desist  orders  and  further  ordered  rein- 
statement with  back  pay  sufficient  to  make  whole  the  machin- 
ist, Archibald,  and  thirteen  discharged  truck  drivers,  some 
of  whom  had  been  involved  in  minor  accidents,  but  refused 
to  order  reinstatement  or  back  pay  of  five  of  the  discharged 
truck  drivers  who  had  been  involved  in  "serious"  accidents 
(R.60).  It  dismissed  the  charge  that  the  Respondent  had 
refused  to  bargain  with  the  union.  The  Board  now  seeks  a 
decree  from  this  Court  for  enforcement  of  its  Order  which 
Respondent  resists  upon  various  grounds  hereinafter  stated 
and,  particularly,  upon  the  ground  that  those  findings  of  the 
Board  which  were  against  the  Respondent  and  the  Order  based 
thereon  are  not  supported  by  substantial  evidence  and  are 
against  the  law. 

SUMMARY  OF  ARGUMENT 

The  findings  of  the  Board  are  not  supported  by  sub- 
stantial evidence  and,  accordingly,  the  order  based  thereon 
cannot  be  enforced.  The  Association  was  not  promoted  or 
organized  by  the  Respondent,  and  the  Respondent  did  not 
dominate  nor  support  it,  nor  coerce  its  employees  in  any 
particular.  The  Pocatello  truck  drivers  were  discharged  because 
Respondent's  liability  insurance  had  been  cancelled  due  to 
numerous  accidents  within  the  group  and  in  order  to  secure 
new  insurance  and  not  because  of  union  activities  of  the 
drivers.  Leo  Archibald  was  discharged  because  of  misconduct 
and  inefficiency  and  without  knowledge  on  the  part  of  his 


employer  that  he  was  a  member  of  the  union.  Wayne  Douglas 
was  discharged  because  of  misconduct  and  serious  damage 
caused  by  him  to  the  company's  property.  There  was  no 
discrimination  against  any  discharged  employee. 

The  order  of  the  Board  is  invalid  and  improper  because 
it  IS  not  supported  by  substantial  evidence  and  is  against 
the  law. 

ARGUMENT 
I. 

SUBSTANTIAL  EVIDENCE 

The  decisions  of  the  courts  uniformly  are  to  the  effect 
that  the  Board's  findings  are  conclusive  upon  the  courts  only 
if  the  same  are  supported  by  substantial  evidence.  Respondent 
contends  that  such  evidence  is  lacking  in  this  case.  As  a  preface 
to  the  argument  which  follows  it  is  suggested  that  consider- 
ation be  given  to  the  type  and  character  of  evidence  necessary 
to  support  such  findings.  This  Court  said  in  National  Labor 
Relations  Board  vs.  Union  Pacific  Stages,  99  Fed.  (2d)  153, 
on  page  1  77 : 

"It  is  suggested  that  this  court  should  accept  the  find- 
ings of  the  Board:  that  contradictions,  inconsistencies, 
and  erroneous  inferences  are  immune  from  criticism 
or  attack  by  Section  10(e)  of  the  Act.  49  Stat.  453. 
29  U.  S.  C.  A.  Sec.  160(e),  which  provides  that 
'the  findings  of  the  Board  as  to  the  facts,  if  supported 
by  evidence,  shall  be  conclusive.'  But  the  courts  have 
not  construed  this  language  as  compelling  the  accep- 
tance of  findings  arrived  at  by  accepting  part  of  the 
evidence  and  totally  disregarding  other  convincing 
evidence. 


'  'We  are  bound  by  the  Board's  findings  of  fact  as  to 
matters  within  its  jurisdiction,  where  the  findings  are 
supported  by  substantial  evidence;  but  we  are  not 
bound  by  findings  which  are  not  so  supported.  29 
U.  S.  C.  A.  Sec.  160(e)  (f)  ;  Washington,  Virginia  ^ 
Maryland  Coach  Co.  vs.  National  Labor  Relations 
Board,  301  U.  S.  142.  57  S.  Ct.  648.  650.  81  L.  Ed. 
965.  *  *  *  Substantial  evidence  is  evidence  furnish- 
ing a  substantial  basis  of  fact  from  which  the  fact  in 

issue  can  reasonably  be  inferred;  and  the  test  is  not 
satisfied  by  evidence  which  merely  creates  a  suspicion 
or  which  amounts  to  no  more  than  a  scintilla  or  which 
gives  equal  support  to  inconsistent  inferences.  Cf. 
Pennsylvania  R.  Co.  vs.  Chamberlain,  288  U.  S.  333, 
339-343,  53  S.  Ct.  391,  393,  394.  11  L.  Ed.  819.' 
Appalachian  Electric  Power  Co.  vs.  National  Labor 
Relations  Board,  4  Cir.,  93  P.  2d  985,  989. 


'  'Substantial  evidence'  means  more  than  a  mere  scin- 
tilla. It  is  of  substantial  and  relevant  consequence  and 
excludes  vague,  uncertain,  or  irrelevant  matter.  It  im- 
plies a  quality  of  proof  which  induces  conviction  and 
makes  an  impression  on  reason.  It  means  that  the  one 
weighing  the  evidence  takes  into  consideration  all  the 
facts  presented  to  him  and  all  reasonable  inferences, 
deductions  and  conclusions  to  be  drawn  theref '^om  and, 
considering  them  in  their  entirety  and  relation  to  each 
other,  arrives  at  a  fixed  conviction. 


'The  rule  of  substantial  evidence  is  one  of  funda- 
mental importance  and  is  the  dividing  line  between 
law  and  arbitrary  power.  Testimony  is  the  raw 
material  out  of  which  we  construct  truth  and,  unless 
all  of  it  is  weighed  in  its  totality,  errors  will  result 
and  great  injustices  be  wrought.'  National  Labor 
Relations  Board  vs.  Thompson  Products,  Inc.,  6  Cir. 
97F.  2d  13,  15." 
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In  the  case  under  consideration,  numerous  inferences  are 
argued  by  the  Board  in  support  of  its  findings.  There  is  no 
definite  direct  evidence  in  the  record  to  support  any  of  said 
findings.  In  the  case  of  Inter-Lake  Iron  Corporation  vs.  Na- 
tional Labor  Relations  Board  131  Fed.  (2d)  129,  on  page  133. 
it  is  said: 


"But  an  inference  cannot  be  piled  upon  an  inference, 
and  then  another  inference  upon  that,  as  such  infer- 
ences are  unreasonable  and  cannot  be  considered  as 
substantial  evidence.  Such  a  method  could  be  extended 
indefinitely  until  there  would  be  no  more  substance  to 
it  than  the  soup  Lincoln  talked  about  that  was  'made 
by  boiling  the  shadow  of  a  pigeon  that  had  starved  to 
death.'  National  Labor  Relations  Board  vs.  Empire 
Furniture,  6  Cir.,  107F.  (2d)  92,  95;  National  Labor 
Relations  Board  vs.  Illinois  Tool  Works,  7  Cir.,  1 19 
F.   (2d)  356." 

In  Hazel-Atlas  Glass  Co.  vs.  National  Labor  Relations 
Board,  127  Fed.  (2d)  109,  the  Court,  in  defining  substantial 
evidence  on  page  117,  said: 


"  'Substantial  evidence'  is  more  than  a  scintilla,  and 
must  do  more  than  create  a  suspicion  of  the  existence 
of  the  fact  to  be  established.  'It  means  such  relevant 
evidence  as  a  reasonable  mind  might  accept  as  adequate 
to  support  a  conclusion.'  Consolidated  Edison  Co. 
vs.  National  Labor  Relations  Board.  305  U.  S.  197, 
229.  59  S.  Ct.  217,  83  L.  Ed.  126,  and  it  must  be 
enough  to  justify,  if  the  trial  were  to  a  jury,  a  refusal 
to  direct  a  verdict  when  the  conclusion  sought  to  be 
drawn  from  it  is  one  of  fact  for  the  jury.  National 
Labor  Relations  Board  vs.  Columbian  Co.,  306  U.  S. 
292.  300.  59  S.  Ct.  501.  83  L.  Ed.  660." 


To  the  same  effect  see: 

National  Labor  Relations  Board  vs.  Sun  Shipbuild- 
ing ^  Dry  Dock  Co.,  135  Fed.  (2d)  15,  on 
page  25; 

National  Labor  Relations  Board  vs.  Grower-Ship- 
per V.  Association,  122  Fed.  (2d)   368,  375; 

National  Labor  Relations  Board  vs.  Standard  Oil 
Co.,  124  Fed.  (2d)   895,  903. 

Relying  on  the  standards  announced  in  the  preceding  cases 
and  many  others  of  like  effect,  the  Respondent  urges  that  the 
Court  consider  the  entire  record  in  this  case  and  the  evidence 
adduced  by  the  Respondent  as  well  as  that  introduced  by  the 
Board.  That  the  Board  in  its  brief  seems  to  recognize  the 
necessity  of  doing  this  is  evidenced  by  frequent  references  made 
to  the  testimony  of  the  Respondent's  witnesses.  When  the  evi- 
dence is  so  considered,  it  is  earnestly  urged  that  the  Court  must 
conclude  that  the  board's  findings  of  unfair  labor  practices  on 
the  part  of  the  Respondent  are  not  supported  by  substantial 
evidence. 

II. 

RESPONDENT'S  ALLEGED  INTERFERENCE  WITH, 
DOMINATION,  AND  SUPPORT  OF  THE  ASSOCIA- 
TION IN  VIOLATION  OF  SECTIONS  8(1)  AND  8(2) 

OF  THE  ACT. 

/ .    The  Association 
The  Board  ordered  the  Respondent  to  cease  and   desist 
from: 

(a)    Dominating  or  interfering  with  the  administration 
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of  the  Association  or  with  the  formation  or  administration 
of  any  other  Labor  organization  of  its  employees  or  from 
contributing  financial  or  other  support  to  this  organization 
or  any  other  labor  organization; 

(b)  From  recognizing  the  Association  as  the  labor  repre- 
sentative of  its  employees; 

(c)  From  performing  or  giving  effect  to  the  contract 
entered  into  between  the  Respondent  and  the  Association. 

The  Respondent  is  not  defending  the  Association  as  such 
and  has  no  desire  to  deal  with  the  Association  in  preference 
to  any  other  organization  which  the  employees  might  choose 
to  represent  them.  The  Respondent  does,  however,  object  to 
this  Order  because  of  its  implication  that  the  Respondent  has 
violated  the  Act.  We  wish  to  point  out  that  there  is  no  evidence 
of  any  defined  act,  or  set  of  acts,  of  the  Respondent  to  form 
or  to  recognize  the  Association  in  preference  to  any  other 
labor  organization.  What  the  Board  relies  on  as  evidence  of 
interference  was  rather  a  cooperation  and  feeling  of  good  will 
between  the  Respondent  and  its  employees  in  the  growing 
pains  of  a  newly  formed  and  rapidly  expanding  company. 

The  Association  was  initiated  and  organized  by  George 
Hibbler  and  George  Mann,  both  of  whom  were  simple  em- 
ployees and  neither  of  whom  had  any  supervisory  authority 
(R.  264-266;  811-812).  It  was  organized  first  to  afford 
health  and  accident  benefits  for  the  employees  (R.  266)  and 
developed  later  into  a  bargaining  agent  (R.  318).  The  Re- 
spondent had  nothing  to  do  with  its  organization  (R.  264, 
969) .   The  membership  in   the  Association  of  some  of  the 
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supervisory  employees  to  which  objection  is  made  by  the 
Board  is  limited  to  their  enjoyment  of  the  health  and  accident 
benefits  derived  from  it  (R.  928,  638,  824) .  The  Association 
then  performed  a  double  function.  It  afforded  accident  bene- 
fits for  its  members  and,  at  the  same  time,  constituted  a  bar- 
gaining unit.  The  supervisory  employees  would  obviously  be 
interested  in  its  first  function.  In  every  instance  in  the  testi- 
mony, however,  in  which  it  appeared  that  the  Association 
acted  in  the  capacity  of  a  bargaining  unit  the  supervisory 
employees  were  absent.  That  this  was  its  policy  is  shown  by 
the  insistence  at  one  time  by  the  Association  that  the'  foreman 
Henninger  leave  the  meeting  when  a  discussion  of  wages  was 
about  to  begin  (R.928). 

The  dual  function  of  a  similar  Association  was  approved 
by  the  Sixth  Circuit  Court  of  Appeals  in  National  Labor 
Relations  Board  vs.  Sparks-Withington  Co.,  119  Fed.  (2d) 
78.  The  Court  said  on  page  81 : 

"It  is  true  that  8  or  1 0  supervisory  employees  joined 
the  Society  and  solicited  members,  spoke  favorably  of 
it,  kept  membership  cards  on  their  desks,  etc.  It  is 
unnecessary  to  detail  these  instances.  So  far  as  the 
record  shows,  the  assistance  of  these  persons  derived 
from  the  confusion  of  functions  of  the  Society  in  its 
early  days  rather  than  from  any  attempt  on  the  part 
of  the  company  to  'dominate'  or  'contribute  *  *  * 
support'  to  the  Society.  A  few  members  were  obtained 
in  this  manner  who  stated  they  would  not  have  joined 
the  Society  had  they  known  it  was  a  collective  bargain- 
ing agency.  Some  withdrew  when  they  were  so  in- 
formed but  the  record  is  devoid  of  evidence  that  the 
company  dominated  the  Society,  interfered  with  its 
internal  functioning,  contributed  any  money  to  it  or 
any  appreciable  support  within  the  meaning  of  the 
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Act.  The  minutes  of  the  Society  indicate  that  the 
meetings  were  held  free  from  any  coercion  or  inter- 
ference and  it  appears  that  the  members  freely  set  up 
committees  for  discussion  of  their  rights  and  grievances 
with  the  company.  " 

The  Board's  petition  for  an  order  of  enforcement  was 
denied. 

If  the  respondent  is  to  be  criticized  at  all,  it  is  for  its  indif- 
ference to  the  activities  of  its  foremen — not  for  any  active 
participation.  There  was  no  participation  or  interference  with 
the  Association  on  the  part  of  the  Respondent  company  and 
it  should  not  be  penalized  for  the  interest  of  some  of  its 
supervisory  employees  in  retaining  the  individual  financial 
benefits  of  their  membership  in  it. 

In  National  Labor  Relations  Board  vs.  Swank  Products, 
Inc.  (C.  C.  A.  3d)  108  Fed.  (2d)  872,  the  court  said,  on 
page  874: 

"The  Act  does  not  purport  to  prohibit  plant,  or  so- 
called  'company'  unions,  except  where  they  are  linked 
to  the  employer.  That  relationship  does  not  arise  from 
passive  acquiescence  of  an  employer,  for  acquiescence 
has  none  of  the  positive  and  aggressive  quality  con- 
templated by  such  words  as  'interfere',  'restrain,' 
'coerce,'  and  'dominate,'  which  we  find  in  the  Act. 
The  evidence  in  this  case  shows,  we  think,  a  genuine, 
if  rare  attempt  on  the  part  of  the  employees  to  form 
their  own  intramural  union,  to  prevent  what  they 
considered  might  be  a  less  advantageous  externad 
organization  bringing  them  to  the  lower  level  of 
competing  shop  conditions.  This  had  been  the  exper- 
ience of  the  toolmakers  which  employees  in  other 
departments  did  not  wish  to  follow. 
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"Nor  do  we  think  that  the  acts  of  Stevenson  and  the 
other  shop  supervisors,  in  forming  and  trying  to 
control  the  policy  of  the  new  Association,  were  tied 
to  the  management.  They  were  acting,  so  far  as  the 
evidence  shows,  spontaneously  and  for  themselves. 
Because  men  express  dislike  to  organized  labor  does 
not,  as  the  Board  suggests  in  its  argument,  indicate  that 
they  must  be  acting  for  the  management." 

In  Ballston-Stillwater  Knitting  Co.,  Inc.  vs.  National 
Labor  Relations  Board.  (C.  C.  A.  2d)  98  Fed.  (2d)  758,  at 
page  761,  it  is  said: 

"This  is  not  the  case  of  a  'company  union'  whose 
formation  was  initiated  by  the  employer  in  order  to 
combat  the  efforts  of  an  outside  union  to  organize  his 
employees.  The  testimony  is  uncontradicted  that  the 
officers  of  the  petitioner  had  no  hand  in  establishing 
the  Association.  It  is  true,  as  the  Board  found,  that  the 
chief  reason  for  its  formation  was  to  keep  out  the  CIO, 
but  the  plan  of  an  'inside'  union  was  apparently  the 
spontaneous  reaction  of  a  group  of  the  employees, 
who  circulated  their  petitions,  got  up  their  own  meet- 
ings, engaged  their  own  attorney  to  draft  the  con- 
stitution and  by-laws,  and  paid  their  expenses,  with- 
out suggestion  or  help  by  the  petitioner.  Concededly 
the  petitioner  made  no  financial  contributions.  It  is 
true  that  the  petitions  for  membership  were  circulated 
in  the  mills  without  protest  by  the  management,  and 
that  employees  who  attended  the  April  9th  meeting 
during  working  hours  were  not  docked  in  pay.  But  it 
is  also  true  that  solicitation  of  members  for  the  CIO 
occurred,  as  IngersoU  testified,  during  working  hours. 
Mrs.  Dandareau,  a  witness  not  friendly  to  the  peti- 
tioner, testified  that  a  notice  was  posted  on  the  time 
clock  to  the  effect  that  it  was  not  necessary  to  belong 
to  any  organization  to  work  in  the  plant,  and  several 
other  witnesses  said  that  they  were  treated  no  differ- 
ently by  the  petitioner  after  they  joined  the  CIO. 
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That  certain  CIO  members  were  watched,  or  believed 
they  were,  more  closely  by  the  foreladies  for  infraction 
of  the  rules  against  leaving  their  machines  and  con- 
versing is  too  weak  a  reed  to  support  an  inference 
of  discrimination  amounting  to  domination  and  inter- 
ference in  the  formation  of  the  Association.  Nor  is  the 
fact  that  employees  who  attended  the  April  9th  meet- 
ing were  not  docked  in  pay  sufficient  evidence  of 
domination  or  interference.  There  was  no  discrimina- 
tion between  those  who  favored  the  'inside'  union  and 
those  who  favored  the  CIO.  No  one  was  docked, 
because,  as  the  superintendent  explained,  he  thought 
that  if  he  was  liberal  and  did  not  interfere  with  meet- 
ings the  trouble  would  blow  over.  So  far  as  we  can 
see  the  officials  of  the  petitioner  held  the  scales  evenly 
balanced  while  the  contest  for  membership  in  the  two 
labor  organizations  was  proceeding." 

The  alleged  financial  assistance  given  the  Association, 
upon  analysis,  is  not  assistance  at  all  by  the  Respondent  to 
the  Association,  but,  rather  .financial  assistance  of  the  Asso- 
ciation to  the  Respondent.  There  were  small,  incidental  ad- 
vantages given  to  the  Association,  such  as  "check-off"  of  dues, 
the  operation  of  a  vending  machine  and  laundry  concession  on 
the  Respondent's  property,  the  insurance  payment  of  dues  by 
the  supervisory  employees  and  the  meetings  of  the  Association 
in  the  Company's  buildings.  Balancing  these  items  is  the  com- 
plete construction  by  the  members  of  the  Association  of  the 
meeting  place  and  change  house,  later  called  "Simpson  Hall.  " 
This  was  built  on  the  company's  premises,  and  the  hall 
belongs  to  the  company  (R.304).  The  company,  however, 
furnished  only  the  materials,  and  all  of  the  labor  was  donated 
free  by  the  Association.  Notwithstanding  this  contribution 
the  Association  has  not  had  the  exclusive  use  of  the  hall.  In 
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spite  of  this  large  contribution  of  the  Association  the  com- 
pany ciid  not  favor  it  over  others  and  the  advantages  of  meet- 
ing on  the  premises  were  open  equally  to  outside'  unions. 
August  Rosqvist,  Secretary  of  the  Idaho  State  Federation  of 
Labor  and  Pocatello  Labor  Council,  was  invited  to  address 
a  group  of  employees,  meeting  on  the  company's  property,  for 
the  purpose  of  explaining  the  benefits  of  union  organization 
(R.681 ) .  Clearly  the  evidence  does  not  show  financial  advan- 
tages, or  support,  or  domination  of  the  Association  by  the 
Respondent  in  any  respect. 

Emphasis  is  placed  by  the  Board's  brief  on  the  fact  that 
the  Respondent  entered  into  the  contract  with  the  Association, 
renewed  it,  and  requested  the  union  to  furnish  proof  of 
majority.  It  is  strange  that  this  should  be  argued  after  the 
Board  reversed  the  Examiner's  finding  that  the  Respondent's 
request  to  the  Union  for  proof  that  it  represented  a  majority 
constituted  an  unfair  labor  practice.  We  submit  that  the  most 
natural  reaction  for  anyone  who  has  already  entered  into  a 
contract  and  is  asked  to  break  that  contract  is  to  ask  for  reasons 
to  support  the  request.  It  is  argued  by  the  Board  that  in  con- 
trast to  this  request  for  proof  of  Brandt's  and  Rosqvist's 
authority,  the  Respondent  accepted  the  Association  without 
question.  The  obvious  answer  to  this  argument  is  that  the 
Respondent  knew  its  employees  and  did  not  know  Brandt  or 
Rosqvist,  nor  whether  they  represented  those  whom  they 
professed  to  represent. 

The  contract  with  the  Association,  moreover,  resulted 
after  arbitration  and  refusal  on  the  part  of  the  Respondent  to 
grant  the  wage  increases  demanded  by  the  Association    (R. 
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320-323,  344-345).  This  was  also  true  of  the  original  con- 
tract in  1941.  The  wage  scale  adopted  by  the  company  and 
accepted  by  the  Association  contained  an  increase  which  was 
not  as  much  as  had  been  demanded  (R.275) .  The  company 
consented  to  the  wage  scale  agreed  upon  on  the  condition  that 
the  Association  would  sign  a  contract  for  one  year  (R.  275, 
341) .  The  contract  was  drawn  by  the  attorney  for  the  Asso- 
ciation (R.  342) . 

All  of  the  members  of  the  Association  who  testified,  in- 
cluding even  the  witnesses  for  the  Board,  stated  that  there  was 
no  influence  brought  upon  them  by  the  Respondent.  John 
Anderson,  for  example,  said:  "I  don't  think  that  the  company 
ever  influenced  the  Association  whatsoever  in  any  way." 
(R.295).  See  also  Haskell  Duncan's  and  Delmar  Peter's 
testimony  (R.  333,  334,  339). 

It  is  submitted  that  the  evidence  does  not  show  any  inter- 
ference or  domination  on  the  part  of  the  Respondent  in  the 
Association  affairs.  It  does  show  a  cooperation  and  good  will 
between  employer  and  employees.  Such  cooperation  should 
be  encouraged,  rather  than  discouraged,  by  the  Board. 

In  Jefferson  Electric  Company  vs.  National  Labor  Rela- 
tions Board  (C.  C.  A.  7th)  102  Fed.  (2d)  949.  it  is  held: 

"The  National  Labor  Relations  Act  does  not  manifest 
intent  to  prohibit  friendly  intercourse  between  em- 
ployers and  labor  organizations,  to  curtail  freedom  of 
speech,  to  deprive  the  employer  of  the  right  to  express 
honest  opinions,  or  to  outlaw  the  extension  of  com- 
mon courtesies,  and  sponsoring  of  friendship  between 
employer  and  employees  is  in  keeping  with  the  pur- 
pose of  the  Act." 
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This  case  further  holds  that  while  the  Act  condemns  em- 
ployer leadership  through  supervisory  employees,  and  pressure 
which  overrides  employees'  will  constitutes  interference  with 
workers'  rights  to  select  representatives,  yet  a  mere  showing 
of  preference  and  acts  of  cooperation  do  not  constitute  such 
interference.  On  page  956,  the  Court  says: 

"In  the  instant  case  there  were  no  threats  so  as  to  intim- 
idate the  employees  into  joining  a  particular  labor 
organization  against  their  will,  and  there  is  no  evi- 
dence in  the  record  which  would  warrant  a  finding 
that  the  conduct  of  the  company  was  indicative  of 
coercion  or  intimidation.  To  us  it  is  clear  that  the 
company  had  come  to  a  realization  that  its  plant  was 
about  to  be  unionized.  It  had  for  many  years  main- 
tained friendly  relations  with  its  employees  and  desired 
that  such  relations  continue.  It  was  in  this  spirit  that 
it  allowed  the  use  of  the  cafeteria  and  other  plant 
privileges.  Such  acts,  standing  alone,  are  not  incon- 
sistent with  a  strict  'hands-off  policy.  It  was  never 
the  intention  of  Congress  to  prohibit  friendly  inter- 
course between  employers  and  labor  organizations,  to 
curtail  freedom  of  speech,  to  deprive  an  employer  of 
his  right  to  express  an  honest  opinion  or  to  outlaw 
the  extension  of  common  courtesies.  It  is  more  in 
keeping  with  the  purpose  of  the  Act  to  foster  such 
friendship  rather  than  to  condemn  it." 

We  have  mentioned  that  there  is  no  proof  of  actual  inter- 
ference or  domination  on  the  part  of  the  Respondent  in  Asso- 
ciation affairs  and  that  the  acts  of  the  Respondent's  super- 
visory employees  did  not  affect  the  other  employees.  On  page 
10  of  its  brief  the  Board  cites  cases  which  it  claims  hold  that 
there  is  no  need  of  actual  proof  of  the  effect  of  the  practices 
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upon  the  employees.  The  statement  quoted'"  and  cases  cited 
are  not  in  point.  If  there  is  a  direct  violation  of  a  specific 
act  prohibited  by  Section  8  (2)  or  Section  8  (3),  prob- 
ably the  effect  upon  employees  need  not  be  shown,  but 
we  submit  that  a  violation  of  Section  8  (1)  or  that  part  of 
Section  8  (2)  which  makes  it  an  unfair  practice  to  dominate 
or  interfere  with  the  formation  or  administration  of  any  labor 
organization  requires  a  showing  of  effect  upon  the  employees. 
In  all  the  cases  cited  on  page  10  of  the  Board's  brief  there  is 
evidence  that  some  of  the  employees  were  influenced  or  there 
were  no  facts  to  rebut  the  inference  drawn  that  the  acts  would 
reasonably  have  restrained  the  employees'  choice.  In  the  case 
at  bar,  however,  the  definite  evidence  of  the  witnesses  is  that 
the  Respondent  did  not  influence  the  employees  (R.  295, 
333-4,  359) .  This  evidence  necessarily  rebuts  a  mere  inference 
that  the  Respondent's  acts  did  influence  them. 

2.   Alleged  Interference  and  Coercion 
On  pages  11  to  14  of  its  brief,  the  Board  refers  to  several 
statements  which  it  contends  indicates  an  anti-union  attitude 
on  the  part  of  the  Respondent. 

Aside  from  the  fact  that  there  is  no  substantial  evidence 
indicating  that,  even  if  made,  any  of  them  had  any  effect 
whatever  on  any  employee,  it  is  urged  by  the  Respondent  that 
they  are  wholly  insufficient  to  constitute  substantial  evidence 


<'>"If  the  words  or  deeds  of  the  supervisory  employees,  taken 
in  their  setting,  were  reasonably  likely  to  have  restrained  the 
employees'  choice  and  if  the  employer  may  fairly  be  said  to 
have  been  responsible  for  them,  they  are  a  proper  basis  for  the 
conclusion  that  the  employer  did  interfere." 
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to  prove  any  charges  of  the  Board.  They  are  presented  by  the 
Board  in  an  effort  to  show  attempts  to  block  union  activities 
and  as  possible  reasons  for  discharge.  We  wish  to  examine 
such  statements  alleged  to  have  been  made  and  to  show  why 
the  same  could  not  have  the  effect  indicated  by  the  Board. 

These  statements  are  mentioned  in  the  Board's  brief  as 
part  of  its  discussion  of  the  discriminatory  discharges,  and 
we  shall  refer  to  them  in  detail  later  in  our  discussion  of  those 
discharges.  All  of  these  statements  are  testified  to  by  interested 
drivers  and  denied  by  those  who  allegedly  made  them.  Many 
of  them  are  pure  hearsay.  The  Board  found  that  they  were 
made.  If  its  finding  is  persuasive  there  is  still  no  evidence  that 
such  statements,  at  any  time,  influenced  the  employees  or  were 
made  for  the  purpose  of  influencing  them.  They  were  spor- 
adic, unauthorized  statements  which  were  contrary  to  what 
the  respondent's  acts,  its  practice  and  its  attitude  to  the  unions 
are  shown  to  be. 

In  Quaker  State  Oil  Refining  Company  vs.  National  Labor 
Relations  Board  (C.  C  A.  3rd)  119  Fed.  (2d)  631,  it  is 
held: 

"Isolated  and  casual  conversations  by  superintendents 
with  men  concerning  the  advisability  of  proposed 
union  which  had  not  the  slightest  effect  in  prevent- 
ing or  discouraging  membership  in  the  union  did  not 
support  finding  that  employer  was  responsible  for  the 
statements  of  superintendents  and  that  it  thereby 
interfered  with,  restrained  and  coerced  its  employees 
in  the  exercise  of  rights  of  self-organization  and  col- 
lective bargaining  guaranteed  them  by  the  National 
Labor  Relations  Act." 

On  page  632  the  Court  says: 

"The  Board  found  the  petitioner  guilty  of  two  unfait 
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labor  practices.  The  first  was  that  two  supervisory 
employees  by  their  statements  to  individual  employees 
discouraged  membership  in  the  Union.  The  super- 
visors in  question  were  Healy,  the  field  or  pipe  line 
superintendent,  and  McElhatten,  the  superintendent 
of  maintenance  at  the  refinery.  Healy  asked  one  em- 
ployee what  the  employees  figured  could  be  gained  by 
membership  in  the  Union  and  said  that  it  would  be 
lots  cheaper  and  the  employees  just  as  far  ahead,  if 
they  hired  a  local  attorney  to  represent  them  rather 
than  putting  out  quite  a  lot  of  money  and  not  getting 
much  in  return  for  it.  He  made  similar  remarks  to 
another  employee  and  declared  to  a  third  who  said  he 
hoped  to  gain  seniority  rights  that  there  was  no  such 
thing.  To  a  fourth  he  said  he  did  not  see  how  the  union 
could  benefit  the  employees  and  that  he  believed  the 
petitioner  would  shut  the  plant  down  before  giving 
recognition  to  it.  McElhatten  stated  to  one  employee 
with  reference  to  the  welding  of  certain  tubes  that 
prior  to  the  Union  that  work  would  have  to  be  done 
at  the  petitioner's  shop  but  after  the  Union  they 
intended  to  send  the  work  away.  He  also  said  that  in 
future  they  would  let  out  to  contractors  what  work 
they  could.  He  made  a  similar  statement  to  another 
employee.  In  the  case  of  Healy  none  of  the  employees 
to  whom  he  talked  was  under  his  supervision. 
"It  is  quite  clear  that  all  of  these  conversations  took 
place  casually  in  the  course  of  conversations  between 
the  individuals  concerned.  There  is  no  evidence  that 
they  had  the  slightest  effect  in  actually  preventing  or 
discouraging  membership  in  the  Union." 

So,  in  the  case  under  consideration,  if  any  of  these  state- 
ments were  made  they  were  casually  made  and  without  the 
slightest  effect  in  actually  preventing  or  discouraging  mem- 
bership and  do  not  support  the  charge  of  coercion  and  dom- 
ination. 

In  National  Labor  Relations  Board  vs.  Sands  Manufac- 
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taring  Company,  306  U.  S.  332-346,  83  L.  Ed.  682,  at  page 

688  the  Court  says: 

"The  Board  supports  the  conclusion  by  reference  to  the 
testimony  of  two  men.  One,  Norman,  who  was,  with 
the  union's  consent,  discharged  after  the  agreement  of 
June  15,  1935,  for  incompetency,  testified  he  thought 
he  was  discharged  as  a  result  of  a  grudge.  He  said  that 
in  June,  one  McKiernan,  a  shipping  clerk  who  was  his 
superior,  told  him  when  he  complained  about  his 
discharge:  'I  will  tell  you;  there  is  a  lot  more  of  this 
than  you  and  I  know  of  *  *  *  1  will  get  you  back 
when  we  break  this  union  up.'  *  *  *  There  is  the 
further  testimony  of  a  witness  Rudd  who  says  that 
the  superintendent  said  to  him  in  June,  in  effect,  that 
it  would  be  better  to  have  the  A.  F.  of  L.  union  as 
they  were  more  conservative  and  not  so  likely  to 
strike.  This  was  just  after  MESA  had  called  two 
strikes  in  the  plant.  Neither  of  the  men  who  >re 
quoted  held  such  a  position  that  his  statements  are 
evidence  of  the  company's  policy  even  in  June,  two 
months  before  the  discharge,  and  the  inference  of 
hostility  to  MESA  drawn  from  their  testimony  does 
not,  in  any  event,  amount  to  a  scintilla  when  con- 
sidered in  the  light  of  respondent's  long  course  of 
conduct  in  respect  of  union  activities  and  in  dealing 
freely  and  candidly  with  MESA." 

In  the  case  of  Mattel  Mills  Corp.  vs.  National  Labor  Rela- 
tions Board,  (C.  C.  A.  4th)  1 14  Fed.  (2d)  624,  it  is  held: 

"In  the  absence  of  evidence  of  any  policy  of  proscribed 
discrimination,  an  employer  should  not  be  held  strict- 
ly accountable  for  every  isolated  utterance  of  a  policy- 
making officer  concerning  union  activities." 

See  also  C.  G.  Conn.  Ltd.  vs.  National  Labor  Relations 
Board  (C.  C.  A.  7th)  108  Fed.  (2d)  390,  400. 

Even  assuming  that  the  statements  which  it  is  charged  were 
made  were  actually  uttered,  though  their  alleged  authors  em- 
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phatically  denied  having  made  them,  it  is  respectfully  sub- 
mitted that  in  the  light  of  the  foregoing  cases  there  is  com- 
pletely lacking  any  substantial  evidence  to  prove  that  such 
statements  had  any  effect,  or  to  prove  that  they  amounted  to 
more  than  harmless,  casual  remarks. 

III. 

THE  RESPONDENT'S  ALLEGED  VIOLATIONS   OF 

SECTION  8  (3)  AND  SECTION  8  (1),  AS  IT  REFERS 

TO  DISCHARGES. 

1.   The  Discharge  of  the  Pocatello  Truck  Drivers 

On  November  13,  1941,  the  Respondent  discharged  all 
of  the  truck  drivers  who  were  driving  heavy  equipment  at 
Pocatello.  The  Board  found  that  this  discharge  was  discrim- 
inatory. It  based  this  finding  upon  its  conclusion  that  the  dis- 
charge was  made  because  the  drivers  had  joined  the  Union. 
The  Board  concluded  this  because  of  random  statements  that 
officers  of  the  company  were  antagonistic  to  unions.  It  con- 
cluded this  in  spite  of  a  complete  lack  of  evidence  that  the 
cause  of  discharge  was  the  Union  membership  and  in  spite  of 
the  uncontradicted  evidence  that  the  officers  who  effected  the 
discharge  knew  nothing  about  the  Union  membership  of  the 
drivers  (R.  800.  1003,  1004).  Opposed  to  these  inferences 
and  conclusions  of  the  Board  is  the  positive  testimony  intro- 
duced by  Respondent  that  it  discharged  these  drivers  because 
its  liability  insurance  had  been  cancelled  and  because  its  offic- 
ers concluded  that  the  only  way  to  obtain  new  insurance  was 
to  show  to  the  new  insurance  companies  that  the  major  cause 
of  its  accident  record  had  been  eliminated. 
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Respondent  submits  that  it  would  be  manifestly  unfair 
to  enforce  an  order  of  the  Board  based  as  it  was,  upon  infer- 
ences opposed  to  the  clear  testimony  showing  why  the  dis- 
charge was  made. 

In  the  case  of  Mattel  Mills  Corporation  vs.  National  Labor 
Relations  Board,  1 14  Fed.  (2d)  624,  on  page  631,  the  Fourth 
Circuit  Court  of  Appeals  said: 

"Obviously  our  chief  guide  is  the  words  of  the  witness 
under  oath  who  undertook  to  disclose  the  workings 
of  his  mind.  If  his  explanation  is  a  reasonable  one, 
the  onus  is  upon  the  Board  to  establish  the  falsity  of 
this  explanation  and  the  truth  of  its  own  interpreta- 
tion. See  National  Labor  Relations  Board  vs.  Reming- 
ton Rand,  Inc.,  94  Fed.  2nd  at  page  862.  We  are 
not  convinced  that  the  Board  has  offered  sufficient 
evidence  to  meet  its  burden  of  proof.  Isolated  state- 
ments which  alone  carry  incriminating  import  often 
lose  their  ominous  significance  when  surrounded  by 
all  the  facts  of  a  given  case.  We  do  not  find  substantial 
evidence  to  support  any  illegal  motive  such  as  is  pro- 
scribed by  Section  8  (3)  of  the  Act." 

The  Board  found  that  eighteen  drivers  who  were  dis- 
charged on  November  14th  from  the  Pocatello  plant  were 
dismissed  because  of  their  union  membership,  though  the 
evidence  is  uncontradicted  that  the  decision  to  discharge  these 
men  was  arrived  at  by  officers  who  knew  nothing  of  their 
union  activities.  It  was  made  in  an  emergency  requiring  drastic 
measures  to  re-obtain  insurance  coverage,  without  which  the 
plant  could  not  distribute  its  gasoline.  The  insurance  policy 
covering  the  trucks  the  discharged  drivers  were  operating  had 
been  cancelled  by  the  insurance  companies  due  to  a  high  loss 
ratio  as  the  result  of  a  series  of  accidents.  The  president  and 
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vice  president  of  the  company,  one  of  them  an  active  insurance 
agent  and  the  other  an  attorney  with  many  years  of  insurance 
experience  (R.  794,  1021),  both  decided  that  in  order  to 
obtain  new  insurance  it  was  necessary  to  terminate  the  services 
of  these  drivers  and  present  a  different  picture  to  the  insurance 
company  to  whom  they  were  applying  for  new  insurance 
(R.  800,  1003) .  Whether  their  judgment  was  right  or  wrong 
is  immaterial.  This  Board  had  no  right  to  pass  upon  the 
wisdom  of  their  decision.  In  view  of  the  findings,  however, 
it  is  necessary  to  look  in  retrospect  at  the  reasonableness  of 
their  decision  in  order  to  show  the  inaccuracy  of  the  Board's 
inference  that  union  activities  of  the  drivers  were  the  cause  of 
their  discharge. 

The  history  of  the  difficulties  encountered  by  the  Re- 
spondent and  the  necessity  for  the  decision  to  discharge  the 
drivers  may  be  briefly  summarized.  The  insurance  for  the 
respondent  on  its  motor  equipment  was  carried  by  the  Fire- 
men's Insurance  Company  of  Newark,  New  Jersey,  and  the 
Metropolitan  Casualty  Company  of  New  York,  under  Policy 
No.  FM-199.  This  Policy  expired  August  22,  1941.  There 
had  been  serious  losses  under  this  Policy  and  the  insurance 
companies  had  become  uncertain  as  to  whether  or  not  the 
policy  should  be  renewed  (R.  795,  797).  Mr.  Little,  repre- 
senting the  insurance  companies,  had  frequently  criticised  these 
losses  (R.725)  and  had  made  certain  personal  observations 
of  excessive  speed  on  the  part  of  the  drivers  of  the  trucks 
(R. 720-722) .  From  his  study  of  the  losses  he  concluded  that 
the  trucks  and  equipment  were  in  good  mechanical  condition 
and  that  the  losses  were  due  to  the  fault  of  the  drivers  (R.  718). 
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A  short  time  before  August  22,  1941,  Gilbert  Sheets,  Presi- 
dent of  the  Respondent,  and  Little  met  with  a  Mr.  Chadwick, 
Little's  superior,  in  Salt  Lake  City,  and  discussed  the  losses 
and  the  possibility  of  a  renewal.  It  was  thought  that  pro- 
bably the  drivers  would  improve  and  that  the  losses  might 
be  minimized  (R.  724,  796).  Accordingly,  Policy  FM-227 
was  issued  as  of  August  22,  1941.  Between  this  date  and 
November  3,  1941,  eleven  accidents  occurred,  causing  thirteen 
losses  (R.  752)  aggregating  about  $4,000.00  (R.  724).  The 
major  portion  of  these  losses,  and  particularly  in  amount,  was 
with  the  truck  drivers  driving  the  large  transports  from  the  Re- 
fining Company  to  distributing  points.  The  insurance  com- 
panies thereupon  concluded  that  they  would  not  continue  to 
carry  the  insurance.  On  November  10,  1941,  they  sent  a  tele- 
gram to  the  Idaho  Refining  Company  as  follows   (R.551)  : 

"Idaho  Refining  Company — Due  to  high  loss  ratio 
experienced  on  equipment  owned  by  your  corpora- 
tion for  past  few  years  we  are  cancelling  off  Policy 
FM-227  by  registered  cancellation  notice  to  be  effec- 
tive November  17,  1941,  noon  standard  time.  Please 
make  other  arrangements  for  insurance. 

FIREMEN'S  INSURANCE  COMPANY  OF 

NEWARK,  NEW  JERSEY 

METROPOLITAN  CASUALTY  COMPANY  OF 

NEW  YORK,  NEW  YORK." 

Usually  five  days'  notice  is  given  under  such  circumstances 
before  cancellation  becomes  effective,  but  in  this  instance  Mr. 
Little,  who  sent  the  telegram,  knew  the  serious  difficulty  the 
Respondent  would  have  in  getting  new  insurance  and  accord- 
ingly extended  the  date  of  cancellation  (R.  730,  798) .  Before 
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sending  the  telegram  Mr.  Little  had  given  oral  advice  to 
Gilbert  D.  Moyle,  the  manager  of  the  respondent,  and  to 
Gilbert  S.  Sheets,  the  President.  Mr.  Sheets  lived  in  Salt  Lake 
City.  The  entire  matter  was  referred  to  him.  He  at  once 
attempted  to  communicate  with  Henry  D.  Moyle,  Vice-Presi- 
dent and  Attorney  for  the  Company,  but  Mr.  Moyle  was  in 
San  Francisco.  He  returned  to  Salt  Lake  City  on  the  evening 
of  November  11th  and  on  November  12th  Mr.  Sheets  and 
Mr.  Moyle  had  a  conference  in  which  they  considered  the 
cancellation  of  the  insurance  and  determined  upon  the  policy 
to  be  pursued  (R.  799,  1002).  Mr.  Sheets  and  Mr.  Moyle, 
by  virtue  of  their  insurance  experience  knew  the  attitudes 
of  insurance  companies  toward  such  matters.  They  fully 
understood  that  new  insurance  could  not  be  obtained  without 
some  drastic  change.  Sheer  business  necessity  required  insurance 
coverage.  In  addition  thereto  some  of  these  trucks  were  engaged 
in  interstate  commerce  and  the  Interstate  Commerce  Rules 
required  insurance  in  all  instances  where  the  company  could 
not  qualify  to  carry  its  own  insurance.  The  respondent,  in 
this  instance,  was  not  able  to  do  this  (R.  1012,  854) .  These 
men  concluded  that  there  could  be  no  reasonable  expectation 
to  secure  other  insurance  unless  these  drivers  were  discharged. 
They  "decided  at  that  time  that  [they]  would  either  have  to 
do  that  or  quit  business"  (R.  1002) .  The  time  was  short.  A 
decision  had  to  be  quickly  made.  They  could  not  change  the 
equipment;  they  could  not  change  the  job  to  be  done;  hence 
the  only  conclusion  they  could  reach  was  that  they  must  change 
the  drivers  (R.1005).  The  various  officers  of  the  company 
had  been  frequently  criticized  because  of  high  losses  and  fre- 
quent wrecks  caused  by  the  drivers   (R.   756,   796,    1001). 
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In  arriving  at  the  decision  to  discharge  the  drivers  these  offic- 
ers were  actuated  with  the  sole  purpose  of  continuing  the 
business  of  the  respondent.  The  activities  of  the  drivers  with 
the  unions  or  their  membership  in  the  union  never  entered 
into  the  picture  and  these  officers  had  no  knowledge  of  such 
claimed  membership  or  activities  (R.  801,  1003-4).  There 
is  no  proof  in  the  record  contradicting  this  fundamental  item 
of  evidence.  The  decision  to  discharge  the  drivers  was  arrived 
at  in  Salt  Lake  City  by  Gilbert  S.  Sheets  and  Henry  D.  Moyle 
on  November  12,  1941,  and  it  was  agreed  that  Mr.  Moyle 
should  go  to  Pocatello  on  the  day  following  and  advise  the 
General  Manager  to  carry  out  this  instruction   (R.  1005) . 

The  conclusion  of  Mr.  Sheets  and  Mr.  Moyle  that  it 
would  be  necessary  to  discharge  truck  drivers  in  order  to  secure 
new  insurance  was  the  result  of  their  own  intimate  know- 
ledge of  the  insurance  business  and  insurance  companies' 
requirements  (R.  1021).  That  this  conclusion  was  sound  is 
amply  supported  by  additional  evidence.  After  the  discharge 
the  various  insurance  agents  who  were  approached  for  insur- 
ance considered  the  discharge  of  the  drivers  as  a  reason  for 
writing  the  insurance  and  new  insurance  ultimately  written 
was  upon  the  basis  that  the  drivers  had  been  discharged.  Mr. 
Benson,  an  insurance  agent,  studied  the  risk  and  made  a  pro- 
posal to  the  respondent.  Mr.  Sweeney,  his  agent  in  Idaho, 
proposed  accepting  the  risk  upon  the  condition  that  the  drivers 
would  be  discharged  (R.763).  Mr.  Benson  was  asked  and 
answered  the  following  question: 

"Q.    I  will  ask  you  to  state  in  that  connection  whether 
or  not,  if  the  drivers  involved  had  not  been  dis- 
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charged,  would  you  have  considered  the  writing 
of  this  insurance  under  any  circumstances? 

A.   No,  sir."    (R.765-6). 

The  proposal  to  accept  the  risk  and  write  the  insurance  made 
by  the  company  Mr.  Benson  represented  is  contained  in 
respondent's  Exhibit  No.  5  (R.768) .  It  is  to  be  noticed  that 
in  this  proposal  it  is  recited: 

"These  quotations  are  submitted  with  the  understand- 
ing that  you  have  discharged  all  drivers  in  your  employ 
prior  to  October  17,  1941,  and  that  none  of  these  old 
drivers  will  be  rehired." 

The  new  insurance  was  finally  secured  through  an  insur- 
ance agent  named  Walter  W.  Watkins  and  one  of  the  state- 
ments inducing  the  acceptance  of  the  risk  was  that  the  truck 
drivers  had  been  discharged.  Mr.  Watkins  testified: 

"I  told  Mr.  Salisbury — he  is  the  manager  of  the  Kolob 
Corporation  *  *  *  that  the  Idaho  Refining  Com- 
pany was  getting  new  drivers,  and  intended  to  install 
this  safety  campaign  wherein  they  would  pay  bonus 
rewards  to  drivers  who  were  not  involved  in  accidents, 
and  Mr.  Salisbury  took  the  matter  up  with  the  Denver 
office."  (R.  778,  779). 

"Q.   You  heard  Mr.  Salisbury  discuss  this  matter  over 
the  telephone  with  Denver? 

A.    I  was  in  his  office  at  the  time  he  discussed  it. 

Q.   And  what  representations  did  he  make  to  Denver? 

A.  He  explained  to  Mr.  Lou  Gerding,  the  branch 
manager,  that  this  line  was  being  cancelled  by  the 
Metropolitan  Casualty  Insurance  Company.   He 
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explained  to  him  that  it  was  because  of  the  high 
loss  ratio  and  frequency  of  accidents,  that  we  had 
been  assured  that  there  was  to  be  a  new  set  of 
drivers  on  these  transport  units.  I  think  that  there 
were — if  I  remember  right,  I  think  that  Mr.  Moyle 
told  me  that  there  were  some  17,  in  that  neigh- 
hood,  17  or  18,  I  believe  he  said,  and  Gerding, 
if  I  remember  correctly,  called  us  back  and  said 
it  was  all  right  to  issue  a  binder  for  ten  days. 
Then  we  figured  the  premium  on  the  risk  and 
submitted  it  to  you  for  approval,  and  it  was  given 
to  us  on  November  24th"   (R. 780-1) 

"Mr.  Moyle  explained  to  me  that  he  was  going  to 
use  more  care  in  selecting  new  drivers,  and  that 
they  were  going  to  install  this  safety  campaign. 
That  was  the  reason  for  our  entertaining  the 
insurance."   (R.783) 

Henry  D.  Moyle  came  to  Pocatello  November  13,  1941, 
and  advised  Gilbert  D.  Moyle,  the  General  Manager,  and 
Frank  Copening,  the  Secretary,  of  their  decision  to  discharge 
the  drivers  in  order  that  they  might  get  new  insurance.  '2>  This 
order  was  reluctantly  carried  out  by  the  local  manager 
(R.  1006) .  Kermit  Rice  was  instructed  to  carry  out  the  orders 
and  did  so  on  the  early  morning  of  November  14,  1941.  The 


'^'The  petitioner's  brief  suggests  that  there  is  a  conflict  in  the 
evidence  in  Copening's  statement  that  the  decision  to  discharge 
the  Pocatello  drivers  was  made  on  November  13th.  This  was 
a  natural  statement  as  far  as  Copening  was  concerned.  He  first 
heard  of  it  on  the  13th,  but  the  discharge  was  not  determined 
by  him  or  by  Gilbert  Moyle.  Copening  himself  said  that 
Henry  Moyle  informed  him  that  to  put  the  company  in  such 
a  position  that  it  could  get  insurance  it  would  have  to  get  a 
new  crew  of  drivers   (R.650). 
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drivers  were  advised  that  the  discharge  was  rendered  necessary 
because  of  the  cancellation  of  insurance  due  to  heavy  losses. 

The  discharge  of  these  drivers  was  therefore  a  matter  of 
business  necessity  and  expediency  and  had  not  the  slightest 
connection  with  union  activities.  Not  only  did  Mr.  Sheets  and 
Mr.  Henry  D.  Moyle  know  nothing  of  union  activities  or 
membership  of  these  drivers,  but  there  is  no  substantial  evi- 
dence in  the  record  indicating  or  even  suggesting  that  Gilbert 
D.  Moyle,  Frank  Copening,  Kermit  Rice,  or  any  other  super- 
visory employee  in  the  plant  at  Pocatello  had  any  such  infor- 
mation, and  each  of  them  definitely  denies  that  he  did  have 
such  knowledge.  The  evidence  shows,  without  contradiction, 
that  the  first  affirmative  act  tending  to  give  notice  to  the 
respondent  of  membership  of  any  employee  in  the  union  was 
the  presentation  of  the  contract  late  on  the  morning  of  the 
14th  after  the  decision  to  discharge  all  the  drivers  had  been 
made  and  after  most  of  them  had  been  told  of  it. 

Some  of  the  drivers  had  not  had  accidents,  but  they  be- 
longed to  the  group  which  President  Sheets  and  Vice-President 
Moyle  regarded  as  a  unit  in  fixing  the  blame  for  the  insurance 
cancellation  (R.  1005,  1032,  799,  802).  Whether  the  judg- 
ment of  the  officers  of  respondent  in  handling  the  problem  as 
they  did  was  right  or  wrong  is  not  a  matter  for  the  Board's 
consideration.  We  submit  that  well  adjudicated  cases  definitely 
support  the  respondent  in  this  particular. 

It  is  held  in  National  Labor  Relations  Board  vs.  Union 
Manufacturing  Company  (C.  C  A.  5th)  124  Fed.  (2d)  332: 
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"It  is  unnecessary  for  an  employer  to  justify  the  dis- 
charge of  an  employee  so  long  as  it  is  not  for  union 
activities." 

This  same  thought  is  expressed  in  National  Labor  Rela- 
tions Board  vs.  Jones  and  Laughlin  S.  Corp.  301  U.  S.  1,  81 
L.  Ed.  893,  on  page  916,  as  follows: 

"The  Act  does  not  interfere  with  the  normal  exercise 
of  the  right  of  the  employer  to  select  its  employees  or  to 
discharge  them.  The  employer  may  not,  under  cover 
of  that  right,  intimidate  or  coerce  its  employees  with 
respect  to  their  self-organization  and  representation, 
and,  on  the  other  hand,  the  Board  is  not  entitled  to 
make  its  authority  a  pretext  for  interference  with  the 
right  of  discharge  when  that  right  is  exercised  for  other 
reasons  than  such  intimidation  and  coercion." 

In  Jefferson  Electric  Company  vs.  National  Labor  Rela- 
tionsBoard  (CCA.  7th)  102  Fed.  (2d)  949,  957,  it  issaid: 

"Under  the  National  Labor  Relations  Act,  the  right  to 
hire  and  to  discharge  remains  inviolate,  when  exercised 
for  ordinary  ends.  The  employer  may  still  discharge 
for  good  cause  or  no  cause  at  all." 

In  the  case  of  National  Labor  Relations  Board  vs.  Union 
Pacific  Stages  (C  C  A.  9th)  99  Fed.  (2d)  153,  177,  this 
Court  said: 

"The  National  Labor  Relations  Act  was  not  intended 
to  empower  the  Board  to  substitute  its  judgment  for 
that  of  the  employer  in  the  conduct  of  his  business.  It 
did  not  deprive  the  employer  of  the  right  to  select  or 
dismiss  his  employees  for  any  cause  except  where  the 
employee  wa  sactually  discriminated  against  because 
of  his  union  activities  or  of  filiation  *  *  *  The  Act  does 
not  vest  in  the  Board  managerial  authority." 
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In  National  Labor  Relations  Board  vs.  Williamson-Dickie 
Manufacturing  Company  (C.  C.  A.  5th) ,  130  Fed.  (2d)  260, 
267,  the  Court  says: 

"In  view  of  the  very  large  powers  and  wide  discretion 
granted  by  the  Act  to  the  Board  and  the  grave  conse- 
quences of  an  abuse  of  these  powers  and  this  discretion 
by  the  Board,  we  cannot,  in  the  exercise  of  our  func- 
tion in  enforcing  the  Board's  lawful  orders  and  in 
refusing  to  enforce  those  which  are  not,  too  often 
repeat,  that  it  has  not  been  given  to  the  Board  to  sub- 
stitute its  own  ideas  of  discipline  and  management  for 
those  of  the  employer.  It  has  not  been  given  to  it  to 
supervise  and  control,  except  as  precisely  set  out  in  the 
act,  or  set  standards  for,  the  supervision  and  control 
of  employee  and  employer  relations." 

In  view  of  the  argument  of  the  Board  that  the  decision 
to  discharge  the  drivers  was  made  at  Pocatello  on  November 
13th,  let  us  analyze  the  testimony  of  Henry  and  Gilbert 
Moyle  and  of  Gilbert  Sheets,  as  well  as  that  of  Captain  Frank 
Copening  and  get  a  picture  of  the  relationship  of  these  men 
to  each  other  and  the  company.  We  should  remember  that 
Gilbert  Moyle,  the  manager,  and  Frank  Copening,  the  secre- 
tary, resided  in  Pocatello  and  their  office  was  there,  while  the 
president  and  vice-president,  Gilbert  Sheets  and  Henry  Moyle, 
lived  and  had  their  offices  in  Salt  Lake  City,  Utah.  While  these 
latter  received  a  daily  financial  report,  from  the  refinery,  these 
reports  did  not  contain  anything  of  the  activities  of  the  drivers 
(R.808) .  When  on  November  1 0th  the  company  was  notified 
that  its  insurance  would  be  cancelled  on  the  1 7th,  Henry 
Moyle  was  on  the  coast.  It  was  the  1 2th  before  he  returned  to 


33 

Salt  Lake  and  still  nothing  had  been  accomplished  toward 
getting  new  insurance.  Henry  Moyle  and  Gilbert  Sheets  then 
sat  down  in  Henry  Moyle's  office  and  evolved  a  plan  which 
to  them  would  be  the  most  effective  way  of  convincing  insur- 
ance companies  that  the  Respondent  planned  to  eliminate  the 
accidents  as  far  as  possible  and  get  a  better  accident  record 
(R.798-9,  1003).  It  was  too  late  at  that  time  to  institute 
regular  safety  measures.  Something  swift  and  instantly  obvious 
had  to  be  done. 

The  Board  found  that  it  is  unlikely  that  any  insurance 
company  would  have  required  the  Respondent  to  discharge 
drivers  with  perfect  records.  We  have  already  pointed  out  that 
at  least  one  insurance  company  required  that  the  drivers  remain 
discharged  as  a  condition  to  its  insuring  the  company's  trucks. 
Furthermore,  the  Board  introduced  no  testimony  that  any 
insurance  company  would  have  written  new  insurance  on  the 
basis  suggested  in  the  finding.  The  Board's  brief  waves  aside 
the  fact  that  Benson,  agent  of  one  insurance  company,  and 
Watkins  and  Salisbury,  agents  of  another  company,  required 
the  discharge  of  the  drivers,  on  the  theory  that  these  men  were 
insufficiently  informed  of  the  true  state  of  affairs.  The  fact 
is,  however,  that  they  were  as  well  informed  of  the  state  of 
affairs  as  the  President  and  Vice-President  who  made  the 
decision  to  discharge  the  drivers.  Neither  of  these  officers,  in 
the  immediate  urge  of  obtaining  new  insurance,  stopped  to  get 
the  old  accident  records  from  the  insurance  company  to  find 
out  which  of  their  drivers  had  had  accidents  and  which  had 
not,   even  if   these   records   were   available,    which   does   not 
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appear*^'.  Even  by  the  time  of  the  hearing  it  had  been  difficult 
to  get  them  (R.  1033).  The  President  and  Vice-President 
did  not  have  them  when  they  made  this  decision  (R.  1022) . 
Without  records  they  made  the  decision  then  and  there  to 
discharge  all  of  the  drivers  in  order  to  get  insurance,  and  with- 
out any  knowledge  of  their  union  activities.  It  might  have 
been  better  if  it  had  been  possible  to  pick  out  only  those  drivers 
who  had  had  accidents,  but  we  cannot  properly  look  back  now 
and  from  our  hindsight  determine  whether  the  best  judgment 
was  exercised.  The  crux  of  the  matter  is  that  the  decision  was 
made  and  that  union  membership  had  nothing  to  do  with  the 
decision. 

Why  were  only  the  drivers  of  Pocatello  discharged  and 
not  the  drivers  of  the  Idaho  Gas  ^  Oil  Company  and  the 
drivers  on  the  Columbia  River  in  Oregon  and  Washington 
under  the  direction  of  R.  E.  Stiff?  This  question  is  raised  by 
Petitioner's  brief.  An  understanding  of  the  set-up  of  the  Idaho 
Refining  Company  clearly  answers  this  question.  We  believe 
that  a  careful  analysis  of  the  evidence  explains  why  no  thought 
was  given  to  the  discharge  of  any  but  the  Pocatello  drivers. 

There  were  five  distinct  sets  of  equipment  which  were 
insured  under  the  policies  taken  out  by  the  Idaho  Refining 
Company: 


'^*The  Board's  brief  urges  that  the  accident  record  of  Respond- 
ent's drivers  were  admittedly  available  at  Salt  Lake  City  on 
Nov.  12th.  The  record  references  there  made  do  not  sustain 
this  contention.  The  uncontradicted  evidence  is  to  the  con- 
trary (R.  1022).  Only  the  major  wrecks  had  been  reported 
(R.  1003,  1019).  Neither  is  there  evidence  that  the  employ- 
ment records  at  Pocatello  would  have  shown  the  individual 
accident  records. 
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1 .  The  heavy  transports — trucks  and  trailers  hauhng  out 
of  the  plant  at  Pocatello.  These  constituted  by  far  the  main 
portion  of  the  long  haul  equipment  under  the  policy  (R.  804, 
806). 

2.  The  long  haul  equipment  consisting  of  some  four  or 
five  trucks  and  trailers  under  the  direction  of  R.  E.  Stiff. 
These  worked  out  of  Baker,  Oregon.  Stiff  owned  the  trucks 
originally  and  transferred  them  temporarily  to  the  Idaho 
Refining  Company  when  the  source  of  his  gasoline  from  the 
Inland  Empire  Refinery  dried  up.  Companies  ceased  ship- 
ping gasoline  to  Attalia  and  Umatilla.  The  transfer  to  Idaho 
Refining  Company  was  a  temporary  one  and  the  trucks  were 
later  turned  back  to  Stiff.  Stiff  was  to  have  control  of  the 
drivers  (R.994) .  Stiff,  however,  and  the  drivers,  were  on 
the  payroll  of  the  Idaho  Refining  Company  at  the  time  that 
the  Pocatello  drivers  were  discharged. 

3.  The  Covey  Gas  ^  Oil  Company  trucks — small  run- 
abouts for  distribution  between  close  stations.  Some  of  these 
trucks  were  owned  by  the  Covey  Gas  ^  Oil  Company,  a  sub- 
sidiary of  respondent  Idaho  Refining  Company;  others  were 
owned  by  individual  operators. 

4.  Trucks  operated  under  the  direction  of  Sheppard  in 
Boise  and  owned  by  individual  service  station  lessees  who 
were  buying  the  trucks  through  the  Idaho  Refining  Company, 
and  which  were  on  the  policy  by  virtue  of  the  lien  held  by  the 
respondent  on  these  trucks.  The  trucks  were  owned  and  driven 
by  these  individual  service  station  operators  and  the  respond- 
ent had  no  control  over  them.  Pierson  is  one  instance  of  this 


36 

(R.674) .  Conrad  is  another  (R.678) .  The  operation  of  the 
men  out  of  Boise  was  separate  and  distinct  from  that  of  the 
operation  of  the  drivers  out  of  Pocatello.  They  were  not  con- 
nected in  any  way  with  the  refinery  and  they  got  their  gas 
from  a  different  source.  Even  if  Gilbert  Sheets  and  Henry 
Moyle  had  had  the  power  and  authority  to  discharge  these 
men  it  would  have  been  surprising  if  they  had  thought  to 
include  those  drivers. 

5.  Personal  cars  owned  by  employees  of  the  respondent 
and  Covey  Gas  ^  Oil  Company.  These  cars  were  not  involved 
in  any  accident  and  the  drivers  were  employees  in  various 
capacities. 

If  it  be  assumed  that  union  membership  was  the  basis  of 
discharge  of  the  drivers,  why  were  not  the  drivers  under  the 
direction  of  Stiff  discharged  at  the  same  time?  It  was  known 
definitely  that  they  were  members  of  the  union  (R.  532,  534, 
623) .  This,  we  believe,  is  a  complete  refutation  of  the  infer- 
ence that  the  discharge  of  the  Pocatello  drivers  was  due  to 
their  union  membership.  In  view  of  the  fact  that  the  bulk 
of  the  driving,  the  bulk  of  the  work,  the  center  of  interest 
of  Gilbert  Sheets  and  Henry  Moyle  was  in  the  Idaho  Refining 
Company  plant  at  Pocatello,  it  is  natural  that  when  they 
decided  to  discharge  drivers  as  proof  to  insurance  companies 
of  their  intention  to  reduce  losses  they  centered  on  the  Poca- 
tello drivers.  In  fact,  under  the  circumstances  and  the  haste 
of  their  decision  caused  by  the  necessity  of  getting  new  insur- 
ance it  would  have  been  surprising  if  they  had  done  otherwise. 

The  Board's  analysis  of  the  records  of  the  drivers  who 
were  discharged  and  those  who  were  not  discharged  is  totally 
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beside  the  point.  It  would  have  been  pertinent  had  there  been 
any  claim  that  the  Pocatello  drivers  were  discharged  because 
of  their  driving  records.  This  was  never  the  claim.  They  were 
so  discharged  because  the  officers  decided  that  the  discharge 
of  the  group  was  necessary  to  present  a  clear  picture  to  the 
insurance  companies. 

On  page  20  of  Petitioner's  brief  is  a  list  of  the  drivers  from 
Pocatello  and  other  points  on  which  the  insurance  company 
paid  claims.  We  should  remember  that  the  insurance  company 
paid  claims  on  all  the  cars  in  which  the  respondent  had  an 
interest,  even  as  mortgagee. ft'eri/  driver  named  in  that  list, 
in  both  notes  20  and  21,  who  the  evidence  shows  was  an 
employee  of  the  Respondent ,  was  discharged.  There  is  no  evi- 
dence that  any  of  the  men  listed  in  footnote  21  except  Doug- 
las were  employees  of  the  company.  Douglas  was  discharged. 
The  record  is  uncontradicted  that  Pierson  (Pearson)  and 
Conrad  were  lessees,  not  employees  (R.674) ,  and  that  Craw- 
shaw  was  an  employee  of  Idaho  Gas  ^  Oil  Company. 

It  is  to  be  remembered  that  the  Pocatello  truck  drivers 
formed  a  unit  out  of  which  the  most  serious  accidents  occurred, 
and  when  Gilbert  Sheets  and  Henry  Moyle  considered  the 
problem  they  looked  upon  the  unit  as  the  offender  rather  than 
the  individuals  (R.802). 

In  spite  of  the  cleverly  inaccurate  arguments  on  pages 
eleven  and  twelve  of  Petitioner's  brief  there  is  not  one  word 
of  evidence  in  the  whole  record  that  the  reason  for  the  dis- 
charge was  the  union  membership  of  the  drivers.  Most  of  the 
drivers  joined  the  union  in  September,  1941,  and  the  "inten- 
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sive  membership  drive"  mentioned  in  the  Petitioner's  brief 
was  made  a  full  two  months  before  the  discharge  (R.415). 
Why  were  not  the  drivers  discharged  at  that  time  rather  than 
when  the  insurance  was  cancelled  if  the  discharge  was  for 
union  activity,  and  if  the  Respondent  was  as  bitter  against 
unions  as  the  Petitioner's  brief  argues? 

An  analysis  of  the  union  activities  of  those  drivers  who 
were  discharged  and  who  were  not  discharged  leaves  the 
Board's  finding  without  substantial  evidence  to  support  it. 

We  have  already  shown  that  the  River  drivers  who 
were  not  discharged  were  nevertheless  members  of  the  union 
(R.534) .  A  finding  that  the  Pocatello  drivers  were  discharged 
because  of  their  membership  in  the  union  necessarily  overlooks 
the  fact  that  two  of  them,  K.  C.  Brower,  and  H.  H.  Hend- 
rickson,  were  not  themselves  members  of  the  union.  Brower 
was  in  difficulties  with  the  union  and  Hendrickson  did  not 
get  a  bid,  though  he  tried  to  get  in  and  paid  a  preliminary 
$6.25  (R.  484-497,  585,  586,  690).  That  the  company 
was  not  antagonistic  to  the  union  membership  of  the  men 
it  discharged  is  definitely  proved  by  the  fact  that  it  offered 
re-employment  to  a  number  of  them.  R.  E.  Miller  was  re- 
engaged March  11,  1942  (R.602)  and,  at  the  time  of  the 
hearing,  was  still  working  for  the  company.  Obviously,  his 
membership  in  the  union  was  no  deterrent  to  his  re-employ- 
ment. The  offer  of  employment  to  other  union  drivers  is  sig- 
nificant and  bears  out  Respondent's  contention  that  they  were 
discharged  because  of  insurance  problems  and  not  because  of 
their  union  activities.  Within  a  month  after  their  discharge 
as  drivers  they  were  offered  reemployment  in  the  company, 


39 

not  as  drivers,  but  as  workers  on  the  loading  docks.  Myron 
Whitesides  was  offered  re-employment  December  14,  1941, 
on  the  loading  dock  (R.  909,  910).  He  was  at  that  time 
working  for  the  Covey  Gas  ^  Oil  Company.  He  accepted 
employment  with  the  Respondent  February  1 1,  1942,  where 
he  remained  untilJune  19,  1942  (R.  9 10,  91 1)  when  he  left 
of  his  own  accord.  John  Evans  and  Boyd  Cornia  were  both 
offered  re-employment  on  the  loading  docks  on  December  15, 
1941,  but  each  declined  employment  because  he  said  he  had 
been  advised  by  the  union  that  it  would  hurt  his  case  against 
the  Respondent  (R.  912,  913).  Evans,  who  testified  for  the 
Board,  admitted  this  offer  and  his  rejection  (R.520).  S.  R. 
Burkholder  was  offered  employment  February  20,  1942,  but 
declined  because  he  secured  employment  with  Garrett  Trans- 
fer Company  (R.916). 

The  fact  that  a  number  of  these  men  were  thus  offered 
re-employment  is,  we  contend,  striking  proof  that  they  were 
discharged  because  of  the  cancellation  of  the  insurance  and  not 
because  of  membership  in  the  Teamsters  Union,  nor  activities 
on  its  behalf. 

On  this  point  the  Fifth  Circuit  Court  of  Appeals  said  in 
National  Labor  Relations  Board  vs.  Dixie  Motor  Coach  Corp. 
(C.  C.  A.  5th)   128  Fed.   (2d)  201,  203: 

'Turther,  Wilkinson  on  two  occasions  was  offered 
other  positions  with  the  companies  which  he  declined 
for  reasons  of  his  own,  and  the  companies  did  not  hire 
any  new  employee  prior  to  Wilkinson's  refusal  of  the 
employment  offered.  Such  manifest  willingness  to 
continue  Wilkinson  in  their  employ  is  wholly  incon- 
sistent with  the  theory  that  the  companies  discharged 
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him  illegally  because  he  gave  testimony  at  the  hearing, 
and  the  finding  of  discriminatory  discharge  cannot  be 
upheld." 

It  is  further  to  be  remembered  that  Guy  Campbell  was  a 
member  of  the  union  at  the  time  he  was  working  for  the  Idaho 
Refining  Company  (R.586) .  If  it  be  presumed  that  the  com- 
pany had  knowledge  of  union  membership  of  the  discharged 
drivers  in  November,  1941,  the  presumption  should  go  as 
well  to  knowledge  of  Campbell's  union  membership  months 
prior  to  that  time,  yet  no  action  was  taken  against  Campbell 
because  of  union  activities. 

A  fair  consideration  of  all  of  the  testimony  leads  unques- 
tionably to  the  definite  conclusion  that  these  men  were  dis- 
charged for  reasons  stated  by  the  President,  Gilbert  S.  Sheets, 
and  the  Vice-President,  Henry  D.  Moyle,  following  the  notice 
of  cancellation  of  insurance  and,  as  these  officers  honestly 
believed,  to  make  it  more  likely  that  the  Respondent  could 
secure  other  insurance. 

2.   Discharge  of  Leo  Archibald 

The  Board  found  that  Leo  Archibald,  one  of  the  four 
mechanics  in  the  Respondent's  shop,  was  discriminately  dis- 
charged because  of  his  union  membership  and  his  activities 
on  behalf  of  the  union.  There  is  no  substantial  evidence  upon 
which  this  finding  can  be  based  and  all  the  evidence  is  to  the 
contrary.  It  shows: 

1.  That  Archibald's  activity  was  unknown  to  the  Re- 
spondent and  was  so  little  noticeable  that  some  of  his  closest 
associates  knew  nothing  about  it; 
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2.  That  though  two  of  Archibald's  co-workers  also  joined 
the  union  with  him  they  were  not  discharged; 

3.  That  Archibald's  work  was  unsatisfactory,  and  had 
been  the  frequent  cause  of  complaints  from  his  superiors, 
which  complaints  were  becoming  more  frequent  immediately 
prior  to  his  discharge;  and  that  he  was  discharged  because  of 
his  misconduct. 

Archibald  testified  that  he  made  some  effort  to  secure 
union  memberships  and  delivered  some  union  dues  to  the  union 
secretary.  There  is  not  even  a  scintilla  of  evidence  that  such 
activities  were  known  to  the  Respondent  or  to  Archibald's 
superior. 

It  is  significant  that  Earl  H.  Brown,  the  mechanic  who 
worked  daily  alongside  of  Archibald  all  summer  and  who 
worked  with  him  more  than  any  other  man.  did  not  know 
that  Archibald  was  a  member  of  any  union.  His  uncontra- 
dicted testimony  is  as  follows: 

"Q.   Had   Mr.   Archibald  ever   said   anything   to   you 
about  being  a  member  of  a  labor  union? 

A.   No,  sir. 

Q.    Did  you  know  whether  or  not  he  was  a  member 
of  any  labor  union? 

A.   No,  sir. 

Q.    Had  that  matter  ever  been  discussed  between  you 
and  Mr.  Archibald? 

A.   No,  sir. 
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Q.   Had  his  membership  in  any  labor  union  organiza- 
tion ever  been  discussed  by  you  or  anyone  else? 

A.   Not  that  I  ever  recall. 

Q.   Did  you  know  whether  or  not  he  was  a  member 
of  any  union? 

A.   I  did  not. 

Q.   And  you  worked  right  alongside  of  him  during 
the  entire  summer? 

A.  Yes.sir."   (R.843). 

When  the  evidence  shows  such  little  union  activity  on  the 
part  of  Archibald  that  his  co-worker  knew  nothing  about  it, 
certainly  it  cannot  be  surmised  that  Rice  and  the  respondent 
knew  of  it.  There  is  not  one  word  of  evidence  in  the  record 
to  the  effect  that  Archibald's  union  activities  came  to  the 
notice  of  higher  management  officers,  yet  the  Board's  finding 
is  based  upon  the  inference  that  they  had  such  notice,  and 
this  in  spite  of  definite  denials  of  Rice  (R.876)  and  of  Gilbert 
Moyle  (R.961)  that  they  knew  he  had  joined  the  Union. 
Archibald  himself  admitted  that  Rice  at  the  time  he  was  em- 
ployed did  not  ask  anything  about  his  labor  affiliations  and 
at  no  time  suggested  to  him  what  he  should  do  in  reference  to 
his  labor  associations  (R.434) . 

If  it  be  assumed  that  Rice  and  the  Respondent  knew  that 
Archibald  had  joined  the  union  the  assumption  should  apply 
as  well  to  his  associates  Orin  Thomas  and  Wayne  Nord,  both 
of  whom  joined  the  union  with  him  (R.  441,  450,  690). 
If  union  membership,  then,  was  the  basis  of  Archibald's  dis- 
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charge  Orin  Thomas  and  Wayne  Nord  would  have  been  dis- 
charged with  him,  but  they  were  not. 

Leo  Archibald  was  discharged  because  of  poor  work  and 
absences  which  all  resulted  directly  from  his  drinking  and 
drunkenness.  Through  his  drinking  he  was  away  from  work 
more  than  any  of  the  other  mechanics;  frequently  when  he 
was  on  the  job  his  work  was  slow  and  unsatisfactory.  Some- 
times he  could  not  work  at  all.  On  one  occasion  he  burned  a 
hole  in  a  tank  four  inches  from  the  spot  he  was  supposed  to 
be  welding  (R.  868,  443.  850).  At  that  time  Archibald  had 
been  drinking  (R.851  j  ;  he  could  hardly  get  out  of  a  fifteen- 
foot  wide  door  (R.867) .  On  five  or  six  occasions  Archibald 
reported  though  he  was  not  able  to  work.  "He  would  show 
up  sometimes  and  would  get  sick  and  have  to  lay  off  or  go 
outside  or  something  and  he  wasn't  able  to  get  down  under  a 
truck  and  work"  (R.838).  At  one  time  he  came  to  work, 
left,  and  went  outside  into  a  car  and  stayed  there  all  day.  At 
that  time  "Spike"  Henninger  met  him  coming  out  of  the  door, 
looked  at  him  a  minute  and  said:  "Boy,  you  sure  had  a  tough 
night!"  Archibald's  eyes  were  all  bloodshot  and  his  face  was 
very  red.  He  wasn't  any  too  steady  on  his  feet  and  his  breath 
smelled  of  liquor.  Later  Rice  went  over  to  Henninger  and 
asked  him  whether  he  had  seen  Archibald;  that  Archibald  had 
disappeared.  Still  later  Rice  noticed  him  in  a  car  outside  the 
gate  (R.  870,  906). 

Archibald's  work  became  more  and  more  unsatisfactory 
(R.866).  His  co-worker  began  to  complain.  Brown  said:  "I 
would  have  to  stay  and  do  the  work  on  account  of  him  not 
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being  able  to  work,  and  I  would  have  to  come  back  nights  to 
do  it,  because  we  were  shorthanded  by  him  laying  off,  and  he 
finally  was  too  slow  to  keep  up  his  end  of  it,  the  way  I  looked 
at  it,  and  I  mentioned  it  to  Mr.  Rice  a  time  or  two."  (R.839) . 
About  two  or  three  weeks  before  Archibald's  discharge,  Hen- 
ninger  asked  Rice  when  he  was  going  to  get  somebody  that 
could  hurry  up  a  little  bit.  He  had  reference  to  Archibald  at 
the  time  (R.907).  Gilbert  Moyle,  who  had  had  complaints 
from  Rice  and  Brown  that  Archibald  had  been  drinking  and 
was  laying  off  too  often,  told  Rice  about  November  1st  that 
he  did  not  see  why  Rice  put  up  with  him  any  longer.  Rice 
said:  "As  soon  as  we  complete  the  work  that  we  have  on 
hand  we  will  get  rid  of  him"  (R.960j .  The  climax  came  on 
the  Monday  prior  to  Archibald's  discharge.  Once  again  when 
he  came  to  work  he  said  he  had  the  bellyache.  He  had  been 
off  the  day  before  that.  Rice  said  to  him  that  he  just  couldn't 
stand  that  kind  of  carryings-on  any  more  at  all  (R.  871,  899; . 
Archibald  was  all  bent  over.  His  eyes  were  bloodshot  and  Rice 
concluded  from  that  that  he  had  been  drinking  again  (R.901  j . 
On  that  day  Rice  fully  made  up  his  mind  to  discharge  Archi- 
bald (R.879). 

Rice  kept  Archibald  on  after  that  Monday  until  some 
work  was  completed  and  then  discharged  him  at  8:00  o'clock 
on  the  morning  of  November  14th   (R.879j. 

The  officers  of  the  company  left  the  discharge  of  Archi- 
bald entirely  up  to  Rice,  and  knew  nothing  of  the  actuality 
of  his  discharge  until  after  it  was  effected.  Rice  never  received 
a  specific  order  to  discharge  him  on  the  fourteenth  CR.  961, 
1004j. 
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National  Labor  Relations  Board  vs.  Dixie  Motor  Coach 
Corp.  (C.  C.  A.  5th) ,  128  Fed.  (2d)  201  involved  the  drink- 
ing by  the  discharged  employee  in  question.  On  page  203  the 
Court  said: 

"Against  this  overwhelming  evidence  indicating  that 
the  reason  for  the  discharge  of  Richards  was  that 
assigned  by  the  manager,  the  record  contains  only 
the  following:  Richards'  denial  that  he  had  been 
drinking  regularly  or  was  drunk  on  the  occasion  im- 
mediately preceding  his  discharge;  evidence  that  Rich- 
ards was  an  active  union  member  and  that  his  mem- 
bership might  reasonably  have  been  known  by  the 
management;  and  the  background  of  the  hostile  atti- 
tude of  the  companies  toward  the  union.  The  public 
interest,  as  well  as  that  of  the  employer,  requires  of  any 
one  entrusted  with  the  lives  and  safety  of  the  traveling 
public  that  he  conduct  himself  in  a  manner  in  keeping 
with  his  responsibilities.  We  think  the  record  is  with- 
out substantial  evidence  to  support  the  finding  that 
Richards  was  discharged  because  of  union  activity,  and 
that  the  reinstatement  of  such  an  employee  to  such  a 
position  would  do  violence  to  the  public  welfare  and 
to  the  purposes  of  the  National  Labor  Relations  Act. 
The  undisputed  facts  show  that  this  employee's  drink- 
ing habits  were  such  as  to  place  upon  his  employer 
the  duty  to  discharge  him." 

In  National  Labor  Relations  Board  vs.  Sheboygan  Chair 
Company  {CCA.  7th)  125Fed.  (2d)  436,  on  page  439  the 
Court  said: 

"We  think  the  Board  was  unwarranted  in  its  conclu- 
sions based  upon  an  inference  drawn  from  the  fact 
that  Moegenburg  belonged  to  the  union,  attended  a 
union  meting,  there  made  a  complaint,  and  during  the 
adjustment  of  that  complaint  Moegenburg  said  Ha- 
milton 'bawled  me  out  for  squawking  to  other  peo- 
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pie.'  There  is  not  one  scintilla  of  evidence  that  Hamil- 
ton or  any  of  the  officials  of  the  respondent  knew  that 
Moegenburg  belonged  to  the  union  or  that  he  had 
attended  the  meeting  or  knew  about  the  complaint 
he  had  made  at  the  meeting.  There  is  no  evidence  as 
to  who  the  'other  people'  were  to  whom  Hamilton 
referred.  There  is  an  abundance  of  undisputed  evidence 
that  Moegenburg  was  a  chronic  'squawker'  and 
'squawked'  to  his  fellow  workmen  repeatedly. 

"When  honorable  men,  wholly  unimpeached,  testify 
under  oath  to  their  reasons  for  discharging  a  man  and 
such  reasons  are  supported  by  all  the  evidence  in  the 
case  and  are  not  in  any  way  connected  with  the  dis- 
charged employee's  union  activities,  the  Board  is  not 
justified  in  discarding  all  of  this  evidence  and  finding 
the  employer  guilty  of  an  unfair  labor  practice  based 
upon  a  sequence  of  three  or  four  unrelated  events." 

In  National  Labor  Relations  Board  vs.  Thompson  Pro- 
ducts, Inc.,  (C.  C.  A.  6th)  97  Fed.  (2d)  13,  the  Court  said 
that  the  small  value  of  the  lamp  stolen  by  a  discharged  em- 
ployee was  of  little  importance,  though  the  Board  in  its  find- 
ings, laid  emphasis  on  this  point.  That  was  a  matter  for  the 
management  to  decide.  On  page  16  the  Court  said: 

"An  employer  may  properly  refuse  to  continue  in  his 
employ  any  person  who  has  shown  himself  to  be  dis- 
honest, incompetent,  inefficient,  negligent,  or  unfaith- 
ful to  his  employer's  interest  or  otherwise  unfit  for  the 
service  in  which  he  is  engaged.  The  National  Labor 
Relations  Act  does  not  abrogate  any  of  these  preroga- 
tives, nor  can  employees  use  it  as  a  shield  for  dishon- 
esty or  incompetent  and  inefficient  service." 

It  is  to  be  remembered  that  Archibald  was  working  on 
trucks  engaged  in  interstate  commerce.  Particularly  applicable 
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is  the  case  of  National  Labor  Relations  Board  vs.  U.  S.  Truck 
Co.  (CCA.  6th)  124  Fed.  (2d)  887,  wherein,  on  page  889, 
it  is  said: 

"Under  the  regulations  of  the  Interstate  Commerce 
Commission,  49  C  F.  R.  193.3  all  motor  carriers  and 
their  officers,  agents,  employees  and  representatives 
are  required  to  comply  with  the  regulations  relating 
to  the  driving  of  vehicles,  and  every  motor  carrier  must 
require  that  its  officers,  agents,  employees  and  repre- 
sentatives shall  become  conversant  therewith.  Section 
193.6  provides  that  no  driver  shall  go  on  duty  while 
under  the  influence  of  nor  drink  while  on  duty  any 
alcoholic  liquor  or  beverage  nor  knowingly  be  per- 
mitted so  to  do.  In  compliance  with  Sec.  193.3,  the 
respondent  had  promulgated  rules  applying  to  all 
employees,  forbidding  the  use  of  intoxicating  liquor 
while  on  duty.  The  continuing  failure  to  discharge 
Graham,  who  was  a  driver,  endangered  the  public 
safety,  was  a  violation  of  the  company's  rules,  the 
safety  regulations,  and  the  State  statutes  and  was  cause 
for  revocation  of  the  license  to  operate.  Warrem  was 
the  chief  body  repairman  for  trucks  and  trailers.  In 
that  position  he  was  responsible  for  the  condition  of 
tailboards  or  tail  gates,  doors,  and  other  parts  of  the 
trucks  and  trailers,  the  importance  of  whose  condition 
for  public  safety  is  expressly  recognized  by  the  safety 
regulations,  49  CF.R.  193.10.  The  public  safety 
required  that  Warren  also  comply  with  the  rules  as 
to  use  of  intoxicating  liquor  when  on  duty.  Obedience 
to  the  express  provisions  of  the  regulations  and  of  the 
state  statutes  required  the  dismissal  of  Graham  long 
before  the  company  acted.  Obedience  to  their  spirit 
also  required  the  dismissal  of  Warrem.  The  same  con- 
siderations require  that  Graham  and  Warrem  be  not 
reinstated  *  *  *  Where  the  order  of  the  Board  as 
to  reinstatement  indisputably  requires  the  employer  to 
violate  other  statutes  highly  important  to  the  public 
safety,  even  though  union  membership  is  found  by  the 
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Board  to  be  the  ruling  motive  for  the  discharge,  this 
court  has  authority  to  vacate  the  order  as  violative  of 
public  policy  and  contrary  to  law." 

We  may  summarize  the  discharge  of  Leo  Archibald  by 
paraphrasing  the  words  of  the  Second  Circuit  Court  of  Appeals 
in  Balht  on -Stillwater  Knitting  Co.,  Inc.  vs.  National  Labor 
Relations  Board  (C.  C.  A.  2nd)  98  Fed.  (2d)  758  on  page 
764  as  follows: 

"The  inference  that  [Archibald]  was  discharged 
because  of  [his  union]  membership  instead  of  [his] 
violation  of  the  rule  and  [his]  habitually  poor  work 
is  too  arbitrary  to  stand.  To  sustain  it  on  such  a  record 
would  grant  to  members  of  a  complaining  union 
absolute  immunity  from  discharge  for  inefficiency." 

The  evidence  is  uncontradicted  that  Archibald's  conduct 
was  unsatisfactory  to  his  superiors,  both  Rice  and  Gilbert 
JVIoyle.  Archibald  himself  admits  criticism  (R.446).  There 
is  no  question  that  his  defalcations  became  more  annoying  as 
they  continued.  The  final  straw  was  his  drunkenness  and 
absence  on  the  Sunday  and  Monday  preceding  the  discharge. 
Rice's  testimony  is  uncontradicted  that  he  determined  on 
JVIonday,  the  10th,  to  discharge  Archibald,  and  that  he  did 
so  discharge  him  as  soon  as  certain  work  Was  finished.  To  say 
that  the  "few  minor  derelictions  which  were  admitted  by 
Archibald  were  not  the  motivating  cause  of  his  discharge" 
(R.54)  is  to  disregard  all  the  evidence  of  the  growing  dissat- 
isfaction of  Rice,  Henninger  and  Moyle  with  Archibald's  work 
and  to  substitute  mere  surmises  and  conjectures  for  substantial 
testimony  to  the  contrary. 
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In  Wilson  &  Co.  vs.  National  Labor  Relations  Board 
(C.  C.  A.  8th)  123  Fed.  (2d)  411,  the  Court  pointed  out, 
on  page  418  that  the  superintendent  gave  the  reason  for  his 
not  employing  a  certain  individual,  who  the  Board  had  pre- 
sumed was  not  employed  because  of  her  union  leanings.  It 
said: 

"Obviously,  this  presumption  of  the  Board  cannot 
stand  as  against  this  positive,  uncontradicted  and  un- 
impeached  evidence." 

So,  we  urge,  the  Board's  presumption  that  Archibald  was 
discriminatorily  discharged  should  not  stand  against  the  un- 
contradicted evidence  of  his  poor  workmanship  and  the  dis- 
satisfaction of  his  employers  with  his  conduct  and  type  of 
work. 

We  invite  the  Court's  attention  to  the  fact  that  both  the 
Examiner  and  the  Board  in  their  findings  and  decision  went  to 
great  lengths  to  discard  Respondent's  reasons  for  Archibald's 
discharge  and  struggled  desperately  for  reasons  to  support  the 
charge  of  discrimination  (R.  98,  105,  53-55).  They  found  it 
significant  that  Archibald  was  discharged  on  November  14th, 
the  same  day  that  the  drivers  were  discharged.  This,  together 
with  Archibald's  union  membership  and  some  solicitation  of 
other  members,  all  of  which  was  unknown  to  the  Respondent, 
constitutes  the  entire  basis  for  the  finding  of  discriminatory 
discharge  and  this,  we  urge,  is  not  substantial  evidence  and  the 
finding  is  wholly  unsupported. 

3.   Discharge  of  Wayne  Douglas 
The  Board  found  that  Wayne  Douglas  was  discrimina- 
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torily  discharged,  but,  because  of  his  accident  record  in  the 
handhng  of  Respondent's  truck,  it  does  not  require  reinstate- 
ment nor  any  back  pay. 

The  Respondent  contends  that  the  finding  of  discrimina- 
tion in  the  discharge  of  Douglas  is  not  supported  by  any  sub- 
stantial evidence.  No  such  evidence  is  recited  in  the  Board's 
comment  touching  this  discharge.  The  Board's  comment  in 
its  decision  is  restricted  to  an  attempt  at  refuting  the  Respond- 
ent's explanation  of  the  discharge,  rather  than  asserting  any 
evidence  justifying  its  conclusion  (R.  55,  57).  This  is  the 
natural  result  of  lack  of  evidence  of  discriminatory  discharge. 

In  Intedake  Iron  Corp.  vs.  National  Labor  Relations 
Board,  131  Fed.  (2d)  129,  the  Seventh  Circuit  Court  of  Ap- 
peals said,  on  page  134: 

"The  company  does  not  have  to  prove  non-discrimin- 
ation because  of  union  activities.  The  Board  must 
prove  discrimination  because  thereof.  This  burden  of 
the  Board  to  prove  discrimination  and  to  prove  that 
discrimination  was  employed  in  the  hiring  or  firing 
of  a  man  because  of  his  union  activities  does  not  shift 
from  the  Board.  National  Labor  Relations  Board  vs. 
Union  Manufacturing  Co.,  5  Cir.,  124  F.  2d  332, 
333;  Hazel-Atlas  Glass  Company  vs.  National  Labor 
Relations  Board,  4  Cir.,  127  F.  2d  109." 

In  its  brief  the  Board  stresses  the  fact  that  five  weeks  passed 
between  the  time  of  Douglas'  accident,  for  which  he  was  dis- 
charged, and  the  date  of  his  discharge.  The  Board  also  men- 
tions this  in  its  decision.  A  search  of  the  records  shows  why 
this  period  of  time  elapsed.  Douglas  originally  drove  for  the 
Respondent  out  of  Pocatello  until  he  was  discharged  because 
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he  had  misrepresented  his  age  (R.535).  When  he  became  of 
age  he  was  re-hired  in  1941  and  worked  out  of  Baker,  Oregon, 
under  the  direction  of  Earl  Stiff.  The  relationship  between 
Stiff  and  the  Respondent  was  peculiar.  Stiff  originally  owned 
his  own  trucks.  For  a  period  he  transferred  those  trucks  to  the 
Respondent  and  was  on  the  Respondent's  payroll,  but  his  rela- 
tionship was  almost  that  of  an  independent  contractor  (R. 
993,  994) .  He  insisted  on  independence  so  far  as  the  handling 
of  his  own  drivers  was  concerned.  During  the  period  of  time 
in  which  the  Respondent  operated  Stiff's  trucks  and  kept 
Stiff  on  its  payroll,  it  was  agreed  that  Stiff  had  the  right  to 
re-purchase  his  trucks  and  that  Stiff  should  "hire  and  fire" 
his  own  drivers  (R.994) .  Stiff  had  told  the  Respondent  that 
he  was  particularly  anxious  to  keep  the  drivers  that  he  then 
had  working  on  the  equipment  and  that  he  would  not  enter 
into  this  agreement  unless  he  could  "hire  and  fire"  his  own 
drivers. 

Wayne  Douglas  on  October  16th  drove  a  transport  loaded 
with  gasoline  off  his  route  into  Weiser,  Idaho,  to  see  his  sister 
and  a  girl  friend  (R.957) .  In  Weiser  he  drove  too  fast  and, 
while  going  around  a  corner  in  the  residential  part  of  town, 
tipped  over,  smashed  his  transport,  and  poured  more  than 
4000  gallons  of  gasoline  down  the  street,  into  the  gutters  and 
into  the  sewer  (R.  545,  956) .  His  carelessness  was  inexcusable, 
and  Douglas  admitted  that  he  expected  "a  lot  of  criticizing." 
Gilbert  Moyle,  when  he  heard  of  this  accident,  rushed  over 
to  Weiser,  saw  the  wrecked  truck  and  told  Stiff  then  and  there 
to  discharge  Douglas,  using  the  following  language:  "Lay 
him   off,    fire    him    right    now,    I    am    through    with    such 
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driving."  (R.957).  Gilbert  Moyle  returned  to  Pocatello  and 
understood  that  Douglas  had  been  discharged  (R.958) .  Stiff 
apparently  did  not  follow  the  directions.  When  the  next  pay- 
roll records  came  down  to  Pocatello  from  Baker,  Oregon,  they 
showed  that  Douglas  was  still  driving  for  Stiff.  When  Gilbert 
Moyle  examined  the  payroll  he  discovered  that  Douglas'  name 
was  on  it  and  again  immediately  ordered  Stiff  to  discharge 
Douglas   (R.959).  This  was  November  20th   (R.542). 

It  is  hard  to  understand  how  the  Board  can  draw  an  infer- 
ence that  the  reason  for  Douglas'  discharge  was  his  union 
membership  or  activities.  There  is  no  evidence  of  any  union 
activity  on  the  part  of  Douglas,  except  his  membership  in  the 
union ;  and  all  of  the  drivers  working  for  the  Respondent  out 
of  Baker,  Oregon,  under  Stiff  were  also  members  of  the  Union 
(R.534) .  Douglas,  of  course,  was  a  member  of  Local  440,  as 
were  the  other  discharged  drivers  (R.539),  but  there  is  no 
testimony  to  support  an  inference  that  Douglas  would  be  dis- 
charged by  the  Respondent  because  he  was  a  member  of  Local 
440  while  the  Respondent  would  leave  untouched  those  driv- 
ers who  were  members  of  the  Baker  Local.  Such  an  inference 
imputes  not  only  intimate  knowledge  of  union  connections  of 
each  of  the  employees  but  also  implies  a  dislike  of  one  Local 
above  that  of  another.  There  is  nothing  in  the  testimony  to 
show  this.  The  Board  has  not  ordered  the  reinstatement  of 
Douglas,  and  this  discussion  is  academic,  except  for  the  attempt 
by  the  Board  to  tie  in  Douglas'  discharge  with  that  of  the 
other  drivers  in  an  apparent  desire  to  strengthen  the  charge 
of  discriminatory  discharge  of  these  other  drivers. 
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D.  The  Board's  Unfounded  Inferences  of  Discrimination 
In  the  beginning  of  that  section  of  its  brief  which  discusses 
the  discriminatory  discharge  of  the  drivers  the  Board  tries  to 
justify  its  ruling  that  the  drivers  were  discriminatorily  dis- 
charged by  setting  forth  certain  alleged  anti-union  remarks 
of  the  employees  of  the  Respondent.  The  employees  them- 
selves denied  having  made  these  remarks  and  many  of  them 
are  in  the  record  over  the  objection  of  the  respondent  that  they 
were  hearsay.  Other  comments  have  been  takn  out  of  their 
setting  by  the  witnesses  and  misinterpreted.  For  example,  Supt. 
Rice  is  claimed  to  have  assured  a  new  truck  driver  that  he  had 
a  job  as  long  as  he  went  along  and  did  his  work;  that  the  dis- 
charged drivers  were  never  going  to  drive  out  there  again. 
What  actually  happened  in  that  conversation  was  that  Rice, 
hearing  that  the  discharged  drivers  had  threatened  to  attack 
Moss  in  a  restaurant,  told  him  to  stay  away  from  those  fellows 
to  keep  from  getting  beat  up  (R.892) .  The  Board's  brief 
attempts  to  show  an  anti-union  attitude  on  the  part  of  the 
Respondent  in  its  alleged  efforts  to  "insulate"  the  new  drivers 
at  Pocatello.  It  quotes  the  hearsay  evidence  of  McBride  who 
testified  that  Stiff  had  told  him  that  Gilbert  Moyle  had  told 
Stiff  that  these  drivers  transferred  from  the  Columbia  River 
section  to  Pocatello  must  not  talk  union  to  the  Pocatello 
drivers.  Besides  being  pure  hearsay,  this  is  not  credible  for  the 
reason  that  McBride  and  the  other  river  drivers  had  already 
worked  in  and  out  of  Pocatello,  had  had  previous  contacts 
with  the  Pocatello  drivers,  had  met  them  frequently  at  service 
stations  where  they  were  servicing  the  same  territory  and 
already  had  ample  opportunity  if  they  desired  to  discuss  union 
matters  with  them  (R.  628-629) . 
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McBride  further  testified  that  Gilbert  Moyle  said  that  if 
the  drivers  joined  the  union,  he  would  "can"  them  and  if 
he  could  not  get  other  drivers,  he  would  hire  old  women. 
A  ridiculous  statement  like  that  should  be  questioned  at  the 
outset.  Either  it  was  not  said  or  it  was  said  jokingly.  That  it 
is  not  a  true  manifestation  of  Gilbert  Moyle's  attitude  is  shown 
by  his  employment  of  McBride  himself  at  that  time,  knowing 
he  was  a  union  driver  (R.629) .  He  later  hired  other  men  who 
had  been  working  for  Stiff — all  union  members,  to  work  for 
him  out  at  the  refinery,  knowing  that  they  were  union  laborers 
(R.532-534). 

Furthermore,  R.  E.  Miller,  one  of  the  discharged  drivers, 
was  re-employed,  although  he  belonged  to  the  union.  Hen- 
ninger,  the  Respondent's  foreman,  told  him  that  it  would  not 
make  any  difference  whether  he  belonged  to  a  labor  union  or 
not  (R.  612,  613).  Kermit  Rice  (R.865),  Guy  Campbell 
(R.586)  and  the  river  drivers  (R.533-534)  were  all  union 
employees  of  the  respondent.  So  were  the  men  offered  jobs 
on  the  loading  dock:  Evans,  Corina  and  Burkholder  (R.913- 
917).  The  attitude  of  the  Respondent  toward  labor  unions 
should  be  judged  by  its  acts,  rather  than  by  these  alleged 
statements  of  its  agents.  These  acts  show  not  anti-union  acti- 
vity, but  the  reverse. 

That  such  statements  and  the  others  mentioned  in  the 
report,  if  made,  did  not  express  the  attitude  of  the  company 
nor  have  the  effect  charged  by  the  Board  is  certainly  proved 
by  the  attitude  of  the  Respondent  toward  labor  unions  in 
general,  as  shown  by  its  course  of  business.  All  of  the  major 
improvements  and  additions  built  by  the  Respondent  were 
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done  so  by  union  labor.  A  $60,000.00  asphalt  plant,  a  several 
thousand  dollar  boiler  house,  a  heating  unit,  additions  to  the 
office  building,  and  miscellaneous  small  improvements  were 
built  with  union  labor  pursuant  to  an  agreement  with  labor 
representatives  (R. 945-947).  During  these  extended  periods 
of  construction,  the  Idaho  Refining  Company  employees 
were  working  all  the  time  with  the  union  craftsmen  (R.947)  . 

The  history  of  the  company's  dealing  with  its  employees 
definitely  proves  that  the  employees  had  absolute  freedom  to 
join  any  union  they  desired.  In  the  spring  of  1939  Mr.  Ros- 
qvist,  a  union  state  secretary,  expressed  a  desire  to  unionize  the 
plant  (R.813).  The  Respondent  thereupon  caused  to  be 
called  a  meeting  of  all  of  its  employees  and  invited  labor  leaders 
Rosqvist  and  Brandt  to  address  the  meeting  (R.  681,  814). 
When  the  employees  assembled,  Webb,  Secretary  of  the  com- 
pany, advised  that  these  men  were  present  for  the  purpose  of 
explaining  the  benefits  of  labor  unionism  and  that  the  mem- 
bers could  do  exactly  as  they  pleased  with  respect  to  it;  that 
they  could  join  the  unions  or  not,  as  they  desired.  It  was 
entirely  up  to  the  employees  (R.  278,  635) .  The  union  repre- 
sentatives spoke  to  the  employees  and  fully  explained  their 
views.  Following  this  and  in  the  absence  of  the  labor  leaders 
and  company  officials  the  employees  freely  expressed  their 
desires  by  vote  (R.636). 

The  Board's  brief  further  attempts  to  show  an  anti-union 
attitude  of  the  Respondent  by  random  statements  of  two 
supervisory  employees  of  the  Respondent  (Rice  and  Miller) 
made  after  the  discharge.  By  doing  this,  the  Board  attempted 
to  show  Respondent's  attitude  through  its  witnesses'   inter- 
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pretation  of  Rice's  and  Henninger's  post  mortem  conclusions 
of  what  might  have  been  the  reasons  for  the  discharge.  In 
the  first  place,  there  is  nothing  to  show  that  Rice  and  Hen- 
ninger  were  ever  confidants  of  the  officers  of  the  Respondent 
who  decided  the  discharge.  Everything  in  the  evidence  points 
to  the  contrary.  In  the  second  place,  a  conclusion  of  employees 
uttered  after  an  event  as  to  the  reason  for  that  event  is  far 
from  evidence  that  should  be  recognized  as  substantial. 

In  National  Labor  Relations  Board  vs.  Mathieson  A. 
Works  (C.  C.  A.  4th)  1 14  Fed.  (2d)  796,  the  first  point  is 
quite  fully  discussed.  The  ruling  of  the  Court,  as  expressed  in 
Syllabus  No.  3,  is  as  follows: 

"Sporadic  activities,  on  the  part  of  foremen,  not  auth- 
orized by  the  employer  and  not  resulting  in  interfer- 
ence with  or  domination  of  right  of  employees  to 
organize  and  select  bargaining  representatives  of  their 
own  choosing,  does  not  nullify  a  choice  freely  made 
by  the  majority  of  employees  acting  on  their  own 
initiative." 

Assuming  that  the  statements  were  made  as  it  is  claimed 
— even  assuming  in  contrast  to  the  Respondent's  acts  that 
there  was  an  anti-union  attitude  on  its  part — even  under  that 
assumption  there  is  not  sufficient  evidence  to  warrant  the 
decision  of  the  Board  that  the  discharges  were  discriminatory. 

In  National  Labor  Relations  Board  vs.  Goodyear  Tire 
and  Rubber  Company,  129  Fed.  (2d)  661,  the  Fifth  Circuit 
Court  of  Appeals  said,  on  page  664: 

"Accepting  the  preliminary  fact  findings  of  the  Board 
as  correctly  found  as  to  each,  we  think  it  clear  that 
under  the  controlling  principles  of  law  its  ultimate 
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finding  in  each  case,  except  that  of  Parker,  is  wholly 
without  support  in  the  evidence.  Taking  them  indi- 
vidually and  as  a  whole,  the  ultimate  findings  or 
inferences  of  the  Board  were  based  on  nothing  more 
than  that  the  evidence  showed  antipathy  to  United, 
and  the  persons  discharged  in  each  case  for  an  assigned 
cause,  were  members  of  or  applicants  for  membership 
in  United.  This  will  not  at  all  do.  Nothing  is  better 
settled  in  the  law  than  that  while  discharges  may  not 
be  made  because  of  and  to  discourage  union  member- 
ship or  activity,  membership  in  a  union  is  not  a  guar- 
antee against  discharge,  nor  does  the  fact  alone,  that 
an  employer  dislikes  a  union  or  a  union  man,  prevent 
his  exercising  his  undoubted  right  to  discharge.  Find- 
ings of  the  Labor  Board  just  as  findings  of  a  jury, 
must  rest  upon  evidence,  not  surmise  or  suspicion, 
Magnolia  Petroleum  Company  vs.  N.  L.  R.  B.  5  Cir. 
112  F.  2d  545.  It  is  only  fair  to  say  however  that  the 
confusion  of  law  in  the  mind  of  the  Board,  that 
antipathy  toward  a  union  once  shown  to  exist,  is  all 
the  evidence  needed  to  convict  of  a  discharge  as  an 
unfair  practice,  is  a  natural  one.  It  arises  from  the  fact 
of  the  Board's  dual  relation  to  the  charge.  Its  right 
hand  accusing,  its  left  hand  hearing  as  a  judge,  it  is 
the  most  natural  thing  in  the  world  for  the  Board  to 
sometimes  forget  that  as  accuser  it  must  make,  as  judge 
it  must  have,  not  surmise  but  proof,  of  the  facts  on 
which  a  finding  of  unfair  practices  is  to  be  based.  Quite 
natural  too  is  it  that  occasionally  the  suspicion,  sur- 
mise, feeling  and  conviction  which  gave  legitimate 
force  and  vigor  to  it  as  prosecutor,  should,  in  its  dual 
capacity,  be  allowed  to  suffice  for  proof.  But  this  of 
course  will  not  do.  For  the  Board  as  accuser  must 
furnish  to  itself  as  judge,  proof  in  such  amount  and 
quality,  that  one  having  no  interest  whatever  as  accuser 
and  interested  only  in  a  just  result,  could  reasonably 
draw  the  inferences  of  guilt  which  as  accuser,  it  be- 
labors itself  as  judge  to  draw 
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"We  and  other  courts  have  in  many  cases  set  down  the 
rule  which  must  guide  the  Board  in  deciding  matters 
of  this  kind.  In  N.  L.  R.  B.  vs.  Riverside  Mfg.  Com- 
pany, 5  Cir.,  1 19  F.  2d  302,  at  page  307,  we  said  of 
a  discharge:  'The  only  facts  found  which  at  all  tend  to 
support  the  Board's  conclusion  that  he  was  dis- 
charged for  union  activity  are  that  he  was  a  member 
of  the  union,  and  the  management  did  not  like  the 
union  or  his  belonging  to  it,  and  had  said  so.  If  real 
grounds  for  discharging  him  had  not  been  shown, 
or  if  he  had  been  discharged  for  trivial  or  fanciful 
reasons,  these  facts  would  have  supported  an  inference 
that  he  was  discharged  for  union  activity,  but  when  the 
real  facts  of  the  discharge  appear,  these  facts  are 
stripped  entirely  of  probative  force.  For  it  is  settled 
by  the  decisions  that  membership  in  a  union  is  not  a 
guarantee  against  discharge,  and  that  when  real 
grounds  for  discharge  exist,  the  management  may  not 
be  prevented,  because  of  union  membership,  from  dis- 
charging for  them.'  " 

In  National  Labor  Relations  Board  vs.  Tex-O-Kan  Flour 
Mills  Co.,  122  Fed  (2d)  433,  the  same  Court  said  on  page 
438: 

"In  the  matters  now  concerning  us,  the  controlling  and 
ultimate  fact  question  is  the  true  reason  which  gov- 
erned the  very  person  who  discharged  or  refused  to 
re-employ  in  each  instance.  There  is  no  doubt  that 
each  employee  here  making  complaint  was  discharged, 
or  if  laid  off  was  not  re-employed,  and  that  he  was  at 
the  time  a  member  of  the  union.  In  each  case  such 
membership  may  have  been  the  cause,  for  the  union 
was  not  welcomed  by  the  persons  having  authority 
to  discharge  and  employ.  If  no  other  reason  is  appar- 
ent, union  membership  may  logically  be  inferred. 
Even  though  the  discharger  disavows  it  under  oath, 
if  he  can  assign  no  other  credible  motive  or  cause,  he 
need  not  be  believed.  But  it  remains  true  that  the  dis- 
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charger  knows  the  real  cause  of  discharge,  it  is  a  fact 
to  which  he  may  swear.  If  he  says  it  was  not  union 
membership  or  activity,  but  something  else  which  in 
fact  existed  as  a  ground,  his  oath  cannot  be  disregarded 
because  of  suspicion  that  he  may  be  lying.  There  must 
be  impeachment  of  him,  or  substantial  contradiction, 
or  if  circumstances  raise  doubts,  they  must  be  incon- 
sistent with  the  positive  sworn  evidence  on  the  exact 
point.  This  was  squarely  ruled  as  to  a  jury  in  Penn- 
sylvania R.  R.  Co.,  vs.  Chamberlain,  288  U.  S.  333, 
53  S.  Ct.  391,  11  L.  Ed.  819,  and  the  ruling  is  applic- 
able to  the  Board  as  fact-finder." 

The  facts  in  the  foregoing  cases  are  more  against  the 
employer  than  are  the  facts  in  the  case  at  bar. 

Because  of  some  disputed  testimony  of  isolated  anti-union 
statements  on  the  part  of  some  of  the  officers,  the  Board  con- 
cluded, in  spite  of  the  Respondent's  many  pro-union  acts,  that 
Respondent  had  an  anti-union  attitude.  It  then  inferred  that 
the  discharge  was  effected  because  the  drivers  were  union  mem- 
bers. Against  this  inference  is  the  established  proof  that  the 
President's  and  Vice-President's  decision  was  made  in  ignor- 
ance of  union  activity,  to  make  possible  the  getting  of  new 
insurance.  We  submit  that  in  the  light  of  this  proof  the 
inference  falls. 

IV. 

THE  ORDER  OF  THE  BOARD 
When  the  record  is  viewed  in  its  entirety  the  picture  pre- 
sented is  substantially  this: 

The  Pocatello  drivers  constituted  a  unit  working  out  of 
the  Pocatello  plant.  They  were  involved  in  serious  accidents 
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within  a  short  period  of  time.  They  undoubtedly  realized 
this  would  make  trouble  for  the  Respondent.  During  this 
period  of  time  they  joined  a  union.  When  these  accidents 
culminated  in  the  cancellation  of  the  insurance,  the  officers 
of  the  Respondent  at  Salt  Lake  City  determined  that  the  dis- 
charge of  this  group  was  essential  in  order  to  obtain  new 
insurance.  This  was  done,  and  the  fact  that  these  drivers 
belonged  to  a  union  and  a  few  scattering  remarks  of  various 
employees  of  the  Respondent  has  caused  the  issuance  of  an 
order  by  the  Board  directing  the  disestablishment  of  the 
Association  and  the  re-employment  with  back  pay  of  various 
discharged  employees.  The  fact  that  Archibald  was  discharged 
at  the  same  time  is  a  mere  coincidence. 

The  Respondent  contends  that  the  order  is  not  based  upon 
findings  supported  by  substantial  evidence  and  that  the  direct 
evidence  produced  by  the  Respondent  in  support  of  its  posi- 
tion has  been  disregarded  by  the  Board  and,  therefore,  this 
Court  should  not  issue  a  decree  in  support  of  the  Board's  order. 

Attention  is  further  called  to  the  fact  that  by  this  order 
the  Respondent  is  required  to  offer  re-employment  and  to 
make  whole  fourteen  of  the  discharged  drivers.  It  is  not 
required  to  give  further  attention  to  the  five  drivers  whom 
the  Board  finds  are  responsible  for  the  "serious"  accidents 
(R.60-63).  There  were,  however,  four  additional  drivers  in 
this  group  who  had  been  engaged  in  accidents  but  apparently 
because  the  amount  of  loss  was  not  so  great  as  with  the  others 
the  Board  failed  to  exclude  them  from  the  order  of  re-instate- 
ment.  These  drivers  are  Ellingford  (R.  513,  751  and  789), 
Burkeholder(R.514),  Evans  (R.  527-530,  884)  and  Stanger. 
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The  insurance  was  cancelled  because  of  the  frequency  of  the 
accidents  as  well  as  of  the  amount  involved.  The  fact  that  the 
insurance  company  did  not  have  to  pay  all  these  smaller  losses 
was  certainly  immaterial  in  determining  upon  the  discharge 
and  if  the  order  is  to  be  upheld  in  any  of  its  parts  these  four 
drivers  should  be  excluded  from  reinstatement  along  with 
the  other  five.  Furthermore,  for  reasons  stated  in  this  brief, 
Respondent  should  not  be  compelled  to  re-employ  one  who 
conducted  himself  as  did  Archibald,  nor  make  additional  pay- 
ments to  drivers  who  refused  re-employment  when  the  same 
was  offered  to  them. 

V. 

CONCLUSION 

It  is  respectfully  submitted  that  the  Board's  findings  are 
not  supported  by  substantial  evidence  and  that  the  order 
based  thereon  is  invalid  and  improper  and  this  court  should 
not  issue  a  decree  enforcing  said  order  in  full,  or  at  all,  as 
prayed  for  in  the  petition  of  the  Board. 
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